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James  Gadsden,  appellee,  v.  George  Thrush  bt  au, 
APPELLEES,  Impleaded  with  Schuyler  National 
Bank  bt  al.,  appellants. 

FnxD  Mat  18,  1904.    No.  12,683. 

1.  Appeal:   Rsvebsai«.    It  Is  Ihe  duty  of  an  appellate  court,  upon  re- 

yersing  a  Judgment  of  an  Inferior  court,  to  determine  whether 
the  circumstances  and  condition  of  the  case  require  that  the 
litigation  shall  be  ended,  or  the  case  shall  be  remanded  for  an- 
other trial,  with  directions  as' to  the  further  proceedings  to  be 
taken,  or  shall  be  remanded  for  the  exercise  of  the  discretion  of 
the  lower  court. 

2.  Federal  Courts:  Revkbsal:    AMmrDKSNTS.     Under  the  practice  in 

the  federal  courts,  the  rule  seems  to  be  that,  when  the  merits  of 
the  case  have  been  once  decided  by  the  supreme  court  upon  ap- 
peal, the  circuit  court  has  no  authority,  without  express  leave  of 
the  supreme  court,  to  permit  new  defenses  on  the  merits  to  be 
Introduced  by  amendment  to  the  answer. 

8.  State  Conrts:  Revkbsal.  The  rule  of  this  court  is  that,  when  a  case 
Is  reversed  and  remanded  generally,  the  district  court  is  to  ex- 
ercise its  discretion  In  the  further  proceedings  in  the  cause, 
unless  otherwise  specially  directed  by  this  court 

4.  Supreme  Court  of  the  United  States:  Reversal:  Amendments. 
When  the  merits  of  a  case  have  been  decided  by  this  court  pur- 
suant to  the  mandate  of  the  supreme  court  of  the  United  States, 
amendments  of  the  answer,  by  introducing  new  defenses  inde- 
pendent of  the  issues  upon  which  the  case  has  been  determined, 
will  not  ordinarily  be  permitted.  It  is  not  necessary  in  this  case 
to  determine  whether  this  court  has  jurisdiction  to  permit  such 
amendmentSL. 

4  m 
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Appeal  from  the  district  court  for  Dodge  county :    Con- 
rad HoLLENBECK,  JUDGE.    Reversed  with  directions. 

C.  J.  Phelps,  for  appellants. 

A.  M.  Post,  F.  Dolezal  and  Oeorge  JET.  Thomas,  contra, 

Sedgwick,  J. 

The  question  before  us  arises  upon  the  motion  of  the 
plaintiflf,  the  Schuyler  National  Bank,  for  an  order  di- 
recting the  district  court  to  vacate  its  last  decree  entered 
herein,  and  to  reinstate  and  enforce  its  first  decree.  The 
first  decree  of  that  court  was,  upon  appeal  to  this  court, 
reversed,  and  the  cause  remanded  to  the  district  court. 
Oadsden  v.  Thrush,  56  Neb.  565.  Thereupon,  a  decree  was 
entered  in  the  district  court  in  conformity  with  the  judg- 
ment of  this  court,  which,  upon  a  second  appeal  to  this 
court,  was  affiirmed.  Gadsden  v.  Thrush,  63  Neb.  881. 
From  the  judgment  of  this  court  affirming  the  decree  of 
the  district  court,  the  cause  was  taken  upon  error  to  the 
supreme  court  of  the  United  States,  and  the  judgment  of 
this  court  was  there  reversed.  The  decision  of  that  court 
was  expressed  m  the  following  language:  "The  judgment 
of  the  supreme  court  of  Nebraska  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  not  incon- 
sistent with  this  opinion.^*  Schuyler  Nat  Bank  v.  Oads- 
den, 191  U.  S.  451.  Upon  the  filing  in  this  court  of  the 
mandate  of  the  supreme  court  of  the  United  States,  the 
plaintiff  in  error  in  that  court,  who  is  the  plaintiff  here, 
filed  this  motion,  and  the  defendant  in  error  objected  to 
the  motion,  and  suggested  to  this  court  that  she  desired 
to  obtain  leave  in  the  lower  court  to  amend  her  answer,- 
by  adding  allegations  of  payments  made  upon  the  note 
and  mortgage  in  question  before  the  commencement  of 
the  suit 

It  seems  that  upon  appeals  in  equity  taken  from  the 
fefleral  courts  to  the  supreme  court  of  the  United  States, 
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where  the  issues  were  fully  made  up  in  the  lower  court 
and  the  cause  tried  in  the  low^er  court  upon  its  merits, 
the  rule  of  the  supreme  court  of  the  United  States  is : 

"When  the  merits  of  a  case  have  been  once  decided  by 
this  court  on  appeal,  the  circuit  court  has  no  authority, 
without  express  leave  of  this  court,  to  grant  a  new  trial, 
a  rehearing  or  a  review,  or  to  permit  new  defenses  on  the 
merits  to  be  introduced  by  amendment  of  the  answer." 
In  re  Potts,  166  U.  S.  263,  17  Sup.  Ct.  Rop.  520.  In  that 
case,  the  lower  court  granted  a  rehearing  on  the  ground 
of  newly  discovered  evidence  on  the  question  of  novelty 
in  a  suit  for  the  infringement  of  a  patent,  and  in  such 
cases  it  seems  that  the  rule  of  practice  in  that  court  is 
that,  when  the  case  has  been  determined  in  the  lower  court 
upon  its  merits,  and  upon  appeal  to  the  supreme  court 
has  been  remanded,  no  amendment  will  be  allowed  setting 
up  new  defenses  on  the  merits,  "unless  the  right  is  reserved 
in  the  decree  of  the  appellate  court,  or  permission  be  given 
on  application  to  that  court  directly  for  the  purpose" ;  and 
in  the  case  last  cited,  the  court,  quoting  from  a  former 
decision  said: 

"This  appears  to  be  the  practice  of  the  court  of  chancery 
and  house  of  lords,  in  England;  and  we  think  it  founded 
in  principles  essential  to  the  proper  administration  of 
the  law,  and  to  a  reasonable  termination  of  litigation 
between  the  parties  in  chancery  suits." 

It  is  the  duty  of  an  appellate  court  to  determine  whether 
the  circumstances  of  the  case  require  that  the  litigation 
shall  be  ended,  or  the  case  shall  be  remanded  for  another 
trial  upon  the  same  issues,  or  for  the  exercise  of  the  dis- 
cretion of  the  lower  court  in  the  further  proceedings.  The 
practice  in  this  court  has  been,  and  is,  to  enter  a  judg- 
ment in  this  court  if  the  condition  of  the  case  requires  it, 
or  to  remand  with  directions  to  enter  judgment  disposing 
of  the  case.  If  the  reversal  is  general,  and  the  cause 
remanded  for  further  proceedings,  without  specific  instruc- 
tions, it  is  the  duty  of  the  lower  court  to  exercise  its  dis- 
cretion in  the  matter  of  allowing  amendments,  as  well  as 
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other  matters  in  the  further  disposition  of  the  case.  The 
language  used  in  remanding  this  case  to  this  court  would, 
if  used  in  remanding  a  cause  that  had  been  appealed  from 
the  federal  circuit  court,  no  doubt,  under  the  authority 
above  cited,  preclude  that  court  from  allowing  amend- 
ments to  the  pleadings,  unless,  upon  application  to  the 
supreme  court,  leave  to  reform  the  issues  had  first  been 
obtained  from  that  court.  It  is  suggested  that  it  is  the 
writ  of  error  or  appeal,  which  gives  that  court  jurisdiction 
in  cases  removed  from  the  federal  courts.  And  that,  when 
a  cause  has  been  removed  by  writ  of  error  from  a  state 
supreme  court  to  the  supreme  court  of  the  United  States, 
it  is  the  federal  question  involved  that  gives  that  court 
jurisdiction.  It  must  appear  by  the  record  that  some  onfe 
of  the  questions  stated  in  the  statute  arose  in  the  state 
court,  and  that  it  was  determined  therein,  otherwise  the 
federal  court  is  wholly  without  jurisdiction.  Upon  re- 
versal, "the  supreme  court  may,  at  their  discretion,  pro- 
ceed to  a  final  decision  of  the  case,  and  award  execution, 
or  remand  the  same  to  the  court  from  which  it  was  so 
received."  For  these  reasons  it  is  thought  that,  when,  as 
in  this  case,  the  cause  is  remanded  to  this  court  generally, 
the  practice  of  this  court  ought  to  govern  the  further 
proceedings. 

However  this  may  be,  we  have  looked  into  the  record 
for  the  purpose  of  determining  the  merits  of  the  motion 
before  us.  We  think  that  the  motion  is  well  taken.  The 
action  hiis  now  be(»n  in  the  courts  for  about  km  years. 
The  plaintiff's  case  was  an  ordinary  one  for  the  fore- 
closure of  a  real  estate  mortgage.  The  defense  was  usury, 
and  the  right  was  insisted  upon  to  offset  payments  made 
as  usurious  interest  upon  the  principal  of  the  loan  for 
which  the  mortgage  was  given. 

The  defendant  now  proposes  to  amend  her  answer  by 
alleging  that,  in  1893,  she  conveyed  to  plaintiff  the  prem- 
ises involved  in  this  litigation,  and  that  the  plaintiff  then 
disposed  of  the  property,  and  did  not  account  to  her  for  all 
of  the  proceeds.    As  a  reason  for  not  availing  herself  of 
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this  defense  sooner,  she  shows  by  aflBdavit  that  her  hus- 
band attended  to  the  business  for  her  and  did  not  inform 
her,  until  recently,  of  the  circumstances  which  entitled 
her  to  further  credit. 

Other  matters  of  a  similar  nature  are  urged  to  explain 
her  action  in  allowing  the  claim  to  be  litigated  during 
all  this  time  without  tendering  this  issue. 

We  do  not  think  that,  after  trying  the  merits  of  one  de- 
fense to  the  extreme  of  unusually  protracted  litigation, 
and  haying  failed  therein  in  a  court  of  last  resort,  she  is 
in  a  position  to  insist  that  the  cause  be  remauded,  with 
instructions  to  frame  new  issues  which  would  be  wholly 
independent  of  the  issues  upon  which  the  cause  has  been 
finally  determined. 

The  last  judgment  of  this  court  and  the  judgment  of 

the  district  court  are  reversed  and  the  cause  remanded, 

with  instructions  to  disallow  the  defense  of  usury,  and 

proceed  to  a  determination  thereof  upon  the  issues  as  now 

presented,  in  accordance  with  the  opinion  of  the  supreme 

court  of  the  United  States. 

Beyebsed. 


State  of  Nebraska,  ex  eel.  Ignatius  J.  Dunn,  relator, 
V.  Frank  E.  Moores,  Mayor,  et  al.,  respondents. 

FUJED  May  18,  1904.    No.  13,552. 

1.  Jfandamns:  Discbetion.  It  is  in  the  discretion  of  this  court  to 
issue  or  refuse  a  writ  of  mandamus,  eyen  when  a  prima  fade 
right  thereto  is  shown. 

2. :   Pebemftory  Writ.    A  peremptory  writ  of  mandamus  will 

not  be  issued,  except  with  a  view  to  enforce  its  mandates  if 
necessary. 

3. :  OoHCUBBENT  JuBiSDicFiON.  Tlie  dlstrfct  court  has  concur- 
rent jurisdiction,  and,  considering  the  nature  of  the  supposed 
duties  sought  to  be  enforced,  application  should  be  made  to  that 
court.  It  is  not  the  duty  of  this  court  to  undertake  to  compel  the 
performance  of  the  things  contemplated  by  the  allegations  of  the 
altarnaUye  writ 
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Original  application  for  a  writ  of  mandamus  to  compel 
the  mayor,  chief  of  police  and  board  of  fire. and  police  com- 
missioners of  the  city  of  Omaha  to  enforce  the  provisions 
of  the  liquor  law.    Dismissed, 

Ignatius  J.  Dunn,  for  relator. 

(7.  O.  Wright,  Charles  Ogden  and  W.  J.  Connell,  contra. 

Sedgwick,  J. 

This  is  an  original  application  to  this  court  for  a  writ 
of  mandamus  against  the  mayor,  the  board  of  fire  and  po- 
lice commissioners  and  its  members,  and  the  chief  of 
police  of  the  city  of  Omaha.  Separate  general  demurrers 
are  filed  by  the  board  and  its  members,  by  the  mayor,  and 
by  the  chief  of  police.  The  nature  of  the  action  is  dis- 
closed by  the  command  of  the  alternative  writ  which  is 
as  follows: 

"Now,  therefore,  we  being  willing  that  full  and  speedy 
justice  be  done  in  the  premises  do  command  you,  the  said 
John  J.  Donahue,  chief  of  police  of  the  city  of  Omaha, 
that  you  do  forthwith  arrest,  or  cause  to  be  arrested,  by 
the  members  of  the  police  force  of  said  city  of  Omaha,  all 
persons  engaged  in,  or  found  violating,  the  laws  of  the 
state  of  Nebraska  or  the  ordinances  of  the  city  of  Omaha, 
as  herein  referred  to,  by  selling  or  giving  away  malt, 
spirituous  or  vinous  liquors  on  the  first  day  of  the  week, 
commonly  called  Sunday,  or  in  keeping  their  places  of 
business,  commonly  called  saloons,  where  intoxicating 
liquors  are  kept  for  sale,  open  between  the  hours  of  12 
o'clock  P.  M.  and  4  o'clock  A.  M.,  and  that  you  take  im- 
mediately such  action  as  may  be  necessary  and  proper  in 
the  maungoment,  control  and  direction  of  said  police  force 
of  the  city  of  Omaha,  to  detect,  or  cause  to  be  detected, 
any  and  all  persons  so  engaged  in  the  violation  of,  or  so 
found  violating,  the  laws  of  the  state  of  Nebraska,  or 
ordinances  of  the  city  of  Omaha,  within  the  limits  of  said 
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city  of  Omaha,  as  above  specified ;  and  that  you  Frank  E. 
MooreSy  as  mayor  of  the  city  of  Omaha,  forthwith  instruct 
and  require  the  chief  of  police  of  the  city  of  Omaha,  and 
through  him  the  police  oflScers  of  said  city,  to  arrest,  or 
cause  to  be  arrested,  any  and  all  persons  engaged  in  or 
found  violating  the  laws  of  the  state  of  Nebraska  or  the 
ordinances  of  the  city  of  Omaha,  within  said  city  of  Omaha, 
by  selling  or  giving  away  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  any  malt,  spirituous  or  vinous 
liquors,  or  in  keeping  open  a  saloon  where  intoxicating 
liquors  are  kept  for  sale,  between  the  hours  of  12  o'clock 
P.  M.  and  4  o'clock  A.  M. ;  and  that  you,  the  said  Frank 
E.  Moores,  ex  o£9cio  chairman  of  the  board  of  fire  and 
police  commissioners  of  the  city  of  Omaha,  William  D. 
McHugh,  William  J.  Broatch,  Lee  W.  Spratlen  and  Joseph 
Thomas,  members  of  the  board  of  fire  and  police  commis- 
sioners of  the  city  of  Omaha,  constituting  the  said  board 
of  fire  and  police  commissioners  of  said  city  of  Omaha, 
are  directed  to  instruct  and  require  the  chief  of  police  of 
the  city  of  Omaha,  and  through  him  the  memb(  rs  of  the 
police  force  of  the  city  of  Omaha,  to  arrest  and  take  into 
custody,  or  cause  to  be  arrested  and  taken  into  custody,  all 
persons  engaged  in,  or  who  engage  in  or  are  found,  vio- 
lating the  laws  of  the  state  of  Nebraska  or  the  ordinances 
of  the  city  of  Omaha,  by  selling  or  giving  away  on  the 
first  day  of  the  week,  commonly  called  Sunday,  any  malt, 
spirituous  or  vinous  liquors,  or  who  keeps  any  saloon  opeih 
between  the  hours  of  12  o'clock  P.  M.  and  4  o'clock  A.  M., 
where  malt,  spirituous  and  vinous  liquors  are  kept  for 
sale;  and  that  you  require  the  chief  of  police,  and  through 
him  the  members  of  the  police  force  of  said  city  of  Omaha, 
to  be  vigilant  in  the  performance  of  their  several  duties 
with  reference  to  the  enforcement  of  the  laws  regarding 
the  violations  thereof  herein  stated,  and  to  taks  all  steps 
necessary  to  detect  any  persons  so  engaged  in  the  viola- 
tion of  said  laws  of  the  state  of  Nebraska  and  the  ordi- 
nances of  the  said  city  of  Omaha  within  said  city,  with 
reference  to  the  selling  and  giving  away  of  intoxicating 
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liquors  on  Sunday,  and  the  keeping  of  such  saloons  open 
between  the  hours  of  12  o'clock  P.  M.  and  4  o'clock  A.  M., 
or  that  you,  and  each  of  you,  appear  before  the  supreme 
court  for  the  state  of  Nebraska,  on  the  5th  day  of  Jan- 
uary, 1904,  at  the  hour  of  9  o'clock  A.  M.,  to  show  cause 
why  you  refuse  so  to  do.*' 

Two  of  the  commissioners  before  whom  the  cane  was 
argued  joined  in  a  recommendation  that  this  court  pro- 
ceed no  further,  in  this  action.  In  their  memorandum, 
which  was  prepared  by  Mr.  Commissioner  Fawcbtt,  Mr. 
Commissioner  Duffie  concurring,  it  was  said : 

^^I  do  not  wish  to  be  understood  as  holding  that  this 
court  has  not  original  jurisdiction  to  hear  and  determine 
this  case,  for  it  is  clear  that  it  has  such  jurisdiction ;  but 
•it  is  equally  clear  that  the  district  court  also  has  juris- 
diction in  this  class  of  cases,"  and  "if  it  should  be  adjudged 
that  the  writ  issue  in  this  case,  and  there  should  occur 
the  numerous  violations  of  its  requirements  which  coun- 
sel predict,  the  district  court  could  deal  with  such  of- 
fenders with  greater  promptness  and  less  expense  than 
would  be  possible  for  this  court" 

It  is  not  necessary  to  determine  whether  the  facts  al- 
leged in  the  alternative  writ  are  sufficient  to  enable  the 
relator  to  maintain  the  action.  A  peremptory  writ  of 
mandamus  will  not  be  issued,  except  with  the  view  to  the 
enforcement  of  its  mandates,  if  necessary,  by  the  court 
from  which  it  is  issued.  "It  must  be  made  to  appear  that 
the  writ  will  be  eflFectual  as  a  remedy."  People  v.  Colo- 
rado C.  R.  Co.,  42  Fed.  638.  The  reasons  suggested  by 
the  commissioners  are  sufficient  to  show  that  it  is  not  the 
duty  of  this  court  to  undertake  such  a  task.  It  is  not 
necessary  to  support  this  conclusion  by  pointing  out 
further  reasons,  which  we  think  readily  suggest  themselves 
from  the  perusal  of  the  alternative  writ.  This  court  has 
heretofore  used  its  discretion  in  the  matter  of  exercising 
its  jurisdiction  in  mandamus  cases.  State  v,  Lincoln  Gas 
Co.,  38  Neb.  33;  State  v.  School  District,  38  Neb.  237; 
State  V.  Merrell,  38  Neb.  610.    The  reason  for  refusing 
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to  determine  those  cases  upon  their  merits  was,  perhaps, 
safficient,  considering  the  burdened  condition  of  the 
docket  of  this  court  then  existing.  The  reasons  for  declin- 
ing to  undertake  the  enforcement  of  the  mandates  of  the 
alternative  writ  in  this  case  are  more  apparent  and  con- 
trolling. 

We  decline  to  proceed  further  in  the  matter,  and  the 
proceedings  are  therefore  dismissed;  but  without  prejudice 
to  future  proceedings. 

Dismissed. 


Frank  A.  Agnew,  Beceiveb,  v.  Gabboll  S.  Montgomeby 

ET  AL. 

ITnja)  Mat  18,  1904.    No.  12,892. 

1.  JTudgment:  Pabtibs.  One  Is  not  concluded  by  a  Judgment  or  decree 
In  a  suit  to  which  he  was  not  a  party  at  the  time  when  It  was 
rendered. 

IL :  BSTOFFKL.    To  oonsUtnte  an  estoppel,  the  Issues  in  the  prior 

suit  must  include  the  matters  at  issue  in  the  suit  where  the  es- 
toppel is  pleaded. 

5.  Partnership.    An  agreement  between  two  persons,  which  provides 

that  one  of  them  shall  furnish  all  of  the  property  and  funds 
necessary  to  carry  on  a  business  vemture,  and  shall  have  the  ex- 
duslTe  control  and  management  thereof,  and  that  the  other  shall 
giro  his  time  and  services  to  the  enterprise,  for  which  he  is  to 
receiye  one-third  of  the  net  profits  as  full  compensation  therefor. 
does  not  create  a  partnership. 

4.  Parol  Evidence  cannot  be  received  for  the  purpose  of  changing, 
modifying  or  explaining  such  a  clear,  plain  and  unambiguous 
written  agreement 

6.  Beview.    Record  examined,  and  held  that  the  evidence  offered  was 

properly  received  and  rejected. 

6.  Directing  Verdict.  Where  the  plaintiff  has  the  burden  of  proof 
and  fails  to  establish  all  of  the  facts  necessary  to  enable  him  to 
reoover.  It  is  proper  for  the  court  to  direct  the  jury  to  retum  a 
verdict  for  the  defendant 
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Error  to  the  district  conrt  for  Douglas  county:  Lee 
8.  ESTELLE^  Judge.    Affirmed. 

Joel  W.  West,  for  plaintiff  in  error. 

Hall  d  McCulloch,  contra. 

Barnes^  J. 

The^laintiff  in  error,  Frank  A.  Agnew,  as  receiver, 
commenced  this  action  in  the  district  court  for  Douglas 
county,  and  in  his  petition  alleged,  in  substance,  the  fol- 
lowing facts:'  That  defendants,  Carroll  S,  Montgomery, 
Paul  Charlton  and  Matthew  A.  Hall,  were  copartners,  do- 
ing business  as  Montgomery,  Charlton  &  Hall;  that  Phil 
Stimmel  and  Frank  T.  Emerson  were  copartners  in  a  seed 
growing  business,  under  the  firm  name  and  style  of  Phil 
Stimmel ;  that  the  copartnership  aforesaid  was  the  owner 
and  in  possession  of  certain  goods,  chattels,  bills,  notes, 
rights  and  credits,  as  follows:  A  certain  lot  of  empty 
two  bushel  bags,  of  the  value  of  |240.80 ;  of  a  c^tain  ac- 
count due  defendant  from  D.  M.  Ferry  &  Company,  on  ac- 
count of  goods,  wares  and  merchandise  sold  and  delivered, 
in  the  sum  of  |2,633.92;  of  a  certain  other  account  due 
from  one  Ernest  Denary  in  the  sum  of  1810.56,  and  a  cer- 
toin  account  due  from  D.  H.  Watson  of  Kearney,  Ne- 
braska, in  the  sum  of  |475.39;  that  the  defendants  ob- 
tained possession  of  said  goods  and  chattels,  and  collected 
the  accounts  aforesaid,  and  converted  the  same  unlawfully 
and  wrongfully  to  their  own  use,  to  the  damage  of  the 
partnership  aforesaid  in  the  sum  of  |4,160.87,  which  de- 
mand is  still  unsettled  and  unpaid.  It  was  further  al- 
leged: That,  in  a  suit  pending  in  the  district  court  for 
Douglas  county  wherein  Frank  T.  Emerson  for  himself 
and  all  other  creditors  was  plaintiff  and  Phil  Stimmel 
was  defendant,  the  plaintiff  herein  was  appointed  receiver 
of  said  partnership  assets,  and  was  authorized,  directed 
and  required  to  bring  suits  to  recover  all  debts  owing  to 
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said  partnership;  that  the  plaintiff  had  filed  his  bond 
and  duly  qualified  as  such  receiver;  and  the  petition  con- 
cluded with  a  prayer  for  judgment  for  the  sum  of  f4,- 
160.67,  with  interest  and  costs,  against  the  defendants. 
To  this  petition  the  defendants  filed  their  answer,  which,  in 
substance,  denied  every  allegation  contained  therein,  and 
concluded  with  the  following  averment:     "These  defend- 
ants aver  that  on  the  6th  day  of  January,  1894,  under  a 
judgment  in  their  favor  legally  rendered  by  this  court, 
they  did  cause  execution  to  issue  to  the  sheriff  of  Douglas 
county,  Nebraska,  against  Phil  Stimmel,  and  that  under 
the  same  the  property  described  in  the  plaintiff's  petition 
was  seized,  subject  to  a  prior  execution,  and  thereafter 
sold;  that  the  proceeds  of  said  sale  being  insufficient  to 
liquidate  the  amount  of  the  prior  judgment,  no  part  of 
said  proceeds  were  paid  to  these  defendants;  that  all  the 
acts  and  doings  of  these  defendants,  and  the  acts  and 
doings  of  this  court  and  its  officers  under  said  execution, 
were  legal  and  regular."     The  answer  concluded  with  a 
suitable    prayer.      Afterwards,    the    plaintiff    filed*    an 
amended  reply  to  said  answer,  setting  forth  matters  which 
it  was  claimed  constituted  an  estoppel  against  the  de- 
fendants, and  by  which  it  was  sought  to  prevent  them 
from  contesting  the  issues  raised  by  said  petition  and 
answer.    The  substance  of  these  matters  will  be  mentioned 
and  commented  upon  more  fully  and  at  length  hereafter. 
On  these  issues  the  cause  was  tried,  and,  after  the  plain- 
tiff had  introduced  his  evidence,  or  so  much  thereof  as  the 
court  would  receive,  on  a  motion  of  the  defendants,  the 
court  directed  the  jury  to  return  a  verdict  in  their  favor, 
which  was  accordingly  done.    From  a  judgment  thereon 
the  plaintiff  prosecuted  error. 

It  appears  that  on  the  26th  day  of  January,  1894,  Frank 
T.  Emerson  commenced  an  action  in  the  district  court  for 
Douglas  county  against  Phil  Stimmel,  the  Omaha  National 
Bank  and  the  defendants  herein,  by  which  he  sought  to 
obtain  an  accounting  between  himself  and  Stimmel,  and 
enjoin  the  bank  and  the  defendants  from  selling  the  prop- 


12  NEBBASKA  BEPOBTS.  [Vol.  72 


Ain^ew  ▼.  Montgomerj. 


ertj  in  question  on  certain  executions  issued  on  judg- 
ments against  Stimmel.  The  defendants  herein  answered 
in  said  suit,  and  on  a  hearing  had,  before  the  final  judg- 
menty  the  court  dissolved  and  vacated  the  order  of  in- 
junction theretofore  allowed  against  them;  and^  there- 
upon, at  their  request  they  were  dismissed  from  said 
action,  and  were  no  longer  parties  thereto.  Afterwards, 
certain  creditors  of  the  parties  intervened;  plaintiflf's  pe- 
tition was  amended  by  leave  of  the  court,  at  the  time  final 
judgment  was  rendered,  so  as  to  allege  a  partnership; 
Stimmel  interposed  no  substantial  defense,  a  referee  was 
appointed  who  made  his  findings  of  facts,  and  reported 
them  to  the  court,  and  a  decree  was  Altered  declaring 
Emerson  and  Stimmel  to  be  partners;  the  amounts  due  the 
several  intervening  creditors  were  determined,  and  the 
plaintiff  was  appointed  receiver.  He  thereupon  brought 
this  action,  and  now  claims  that  the  defendants  are  bound 
by  said  decree,  and  are  estopped  to  question  the  existence 
of  a  partnership  between  Emerson  and  Stimmel,  or  shOAv 
that  the  property  alleged  to  have  been  converted  by  them 
belonged  to  Stimmel  individually,  and  was  lawfully  sub- 
jected to  the  payment  of  his  debts. 

We  think  the  question  of  partnership,  so  far  as  the 
defendants  are  concerned,  was  an  open  one.  On  an  ex- 
amination of  the  record  and  decree,  in  the  case  above 
mentioned,  it  seems  clear  that  the  defendants  are  not 
bound  by  that  judgment.  The  decree  contains  the  fol- 
lowing findings:  "But  in  that  behalf,  the  court  further 
finds,  that  by  reason  of  the  order  of  the  court,  entered 
May  26,  1897,  by  which  said  defendants,  the  Omaha  Na- 
tional Bank,  and  Montgomery,  Charlton  &  Hall,  had  leave 
to  withdraw  and  dismiss  their  petition  of  intervention 
filed  May  14,  1897,  and  their  answer  and  cross-petition 
of  intervention,  filed  October  7,  1897,  thereby  the  court 
lost  jurisdiction  over  said  defendants,  the  Omaha  National 
Bank,  and  Montgomery,  Charlton  &  Hall,  and  thereby 
lost  jurisdiction  to  enter  a  default  and  a  personal  judg- 
ment against  the  said  defendants,  the  Omaha  National 
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Bank,  and  Montgomery,  Charlton  &  Hall/'  So  it  appears 
that  by  the  terms  of  the  judgment  itself,  which  is  relied 
on  as  an  estoppel,  it  was  adjudged  that  defendants  were 
not  parties  to  the  suit,  and  that  the  court  had  no  juris- 
diction over  them. 

It  is  a  maxim  of  general  jurisprudence  that  one  is  not 
concluded  by  a  judgment  or  decree  rendered  in  an  action 
to  which  he  was  not  a  party.  State  v.  Chicago,  R.  I,  &  P. 
R.  Co./ 61  Neb.  545.  The  defendants  were  not  parties  to 
the  suit  at  the  time  the  decree  was  rendered  and,  of  course, 
are  not  bound  thereby.  Going  farther  into  the  record,  it 
also  appears  that  the  petition  did  not  allege  a  partnership 
between  Emerson  and  Stimmel  until  long  after  the  de- 
fendants had  ceased  to  be  parties  to  the  action;  and  that 
issue  was  not  in  the  case  until  the  petition  was  amended 
by  leave  of  the  court  at  the  time  the  final  judgment  was 
rendered.  It  is  well  settled  that,  to  constitute  an  estop- 
pel, the  issues  in  the  prior  suit  must  include  the  matters 
at  issue  in  the  suit  where  the  estoppel  is  pleaded.  Malone 
V.  Carver y  3  Neb.  (Unof.)  710;  Battle  Creek  Y alley  Bank 
V.  Collins,  3  Neb.  (Unof.)  38;  Richardson  v.  Opelt,  60 
Neb.  180.  It  also  appears  by  the  records  of  this  court,  in 
the  case  of  State  v.  Dickinson,  59  Neb.  753,  that  an  ap- 
plication was  made  for  a  writ  of  mandamus  to  compel 
the  trial  court  to  enter  a  judgment  in  the  action  relied 
on  as  an  estoppel,  against  the  defendants  herein.  In 
denying  the  writ,  Sullivan,  J.,  speaking  for  the  court, 
said: 

"Emerson  tendered  no  issue  as  to  the  conversion  of 
partnership  assets.  He  attempted  to  do  so,  but  his  effort 
in  that  direction  was  unsuccessful.  The  court  denied  his 
application  for  leave  to  file  a  supplemental  petition,  and 
thus  excluded  from  the  case  the  question  which  counsel 
now  insists  has  been  tried  and  resolved  in  relator's  favor. 
♦  •  •  The  facts  stated  in  the  finding  above  set  out 
were  not  found  on  the  trial  of  an  issue  between  the  re- 
lator and  the  execution  creditors.  There  was  no  such 
issue  to  try  in  the  equity  cases.    The  court  had  previously 
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ordered  that  the  question  of  conversion  be  tried  and  de- 
termined in  other  suits.  That  order  had  not  been  re- 
scinded. ♦  •  •  The  court  very  clearly  did  not  intend 
to  make  a  finding  that  would  have  any  binding  force  as  to 
the  bank  and  Montgomery,  Charlton  &  Hall;  and  had 
judgment  been  rendered  against  them  on  that  finding,  it 
would,  under  the  circumstances,  be  the  obvious  duty  of 
this  court,  in  a  direct  proceeding,  to  set  it  asida'^ 

It  is  thus  shown  that,  not  only  was  the  question  of  the 
existence  of  a  partnership  still  at  large  as  to  these  de- 
fendantSy  but  they  were  also  at  liberty  to  litigate  the 
question  of  the  conversion  of  the  alleged  partnership  as- 
sets, and  could  do  so  in  this  action. 

The  foregoing  question  having  been  put  in  issue  by  the 
pleadings  in  this  case,  and  the  burden  of  proof  being  on 
the  plaintiff,  it  remains  for  us  to  determine  whether  the 
trial  court  erred  in  receiving  and  rejecting  the  evidence 
offered  by  him  to  establish  these  controverted  facts,  and 
in  determining  its  efifect.  The  plaintiff  offered,  and  the 
trial  court  received  in  evidence,  the  entire  record  and  de- 
cree pleaded  and  relied  on  as  an  estoppel,  together  with 
oral  evidence  identifying  the  written  contract  between 
Emerson  and  Stimmel,  by  which  it  was  claimed  a  co- 
partnership was  created.  When  the  instrument  itself  was 
offered,  the  court  held  that  it  was  not  sufficient  to  estab- 
lish a  partnership,  and  for  that  reason  refused  to  allow  it 
to  be  read  to  the  jury.  This  ruling  is  assigned  as  error, 
and  we  are  therefore  required  to  determine  the  legal  effect 
of  that  contract.  Its  provisions  are,  in  substance,  as  fol- 
lows :  Phil  Stimmel  was  to  furnish  all  of  the  money  neces- 
sary for  expenses  and  purchases  in  the  business  of  seed 
raising,  without  interest.  Emerson  was  to  devote  his  time 
<and  ability  to  the  business,  */under  the  direction  and  in  tiie 
name  of  Phil  Stimmel."  Stimmel  was  to  have  the  sole 
executive  charge,  direction  and  control  of  the  whole  of 
said  business.  Emerson  was  to  get  one-third  of  the  net 
profits,  as  compensation  in  full  for  his  services.  Emerson 
was  entitled  to  draw  |150  a  month  for  a  specified  part  of 
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each  year,  to  be  charged  against  his  proportionate  share 
of  the  profits,  and  the  agreement  was  to  continue  for  two 
years.  An  agreement  between  two  persons  which  pro- 
vides tibat  one  of  them  shall  furnish  all  of  the  property 
and  funds  necessary  to  carry  on  a  business  venture,  and 
shall  have  the  exclusive  control  and  management  thereof, 
and  that  the  other  shall  give  his  time  and  services  to  the 
enterprise,  for  which  he  is  to  receive  one-third  of  the  net 
profits  as  full  compensation,  does  not  create  a  partnership. 
Wagg(mer  v.  First  Nat  Bank,  43  Neb.  84,  94 ;  Whitney  v. 
Oretna  State  Bank,  50  Neb.  438;  Oarrett  v.  Republican 
Publishing  Co.,  61  Neb.  ^541;  Aetna  Ins.  Co.  v.  Bank  of 
Wilcox,  48  Neb.  544,  551.  It  seems  quite  clear  that  the 
agreement  offered  did  not  create  a  partnership,  and  the 
court  did  not  err  in  excluding  it  from  the  consideration  of 
the  jury. 

It  further  appears  that  plaintiff  thereupon  offered  parol 
evidence  to  show  what  was  intended  by  the  written  agree- 
ment, and  how  the  business  was  in  fact  conducted,  in 
order  to  establish  the  existence  of  a  partnership  between 
the  parties.  This  evidence  was  rejected,  and  the  ruliijg 
is  assigned  as  error.  The  terms  of  the  written  contract 
are  clear  and  unambiguous,  no  explanation  of  the  docu- 
ment was  required  and  none  was  admissible.  Such  evi- 
dence was  clearly  open  to  the  objection  that  it  tended  to 
modify,  vary  or  contradict  the  terms  of  the  written  agree- 
ment, and  was  therefore  inadmissible.  State  Bank  of 
Ceresco  v.  Belk,  56  Neb.  710;  Western  Mfg.  Co.  v.  Rogers, 
54  Neb.  456;  Sylvester  v.  Carpenter  Paper  Co.,  55  Neb. 
621;  Jarvis  v.  Palmer,  11  Paige  Ch.  (N.  Y.)  650.  This 
rule  applies  to  written  agreements  by  which  it  is  sought 
to  establish  a  partnership,  as  well  as  to  other  written  con- 
tracts. In  Miller  v.  Butterfield,  79  Cal.  62,  21  Pac.  543, 
the  court  said: 

"This  being  the  proper  construction  of  the  written  con- 
tract, parol  evidence  was  inadmissible  for  the  purpose  of 
enlarging,  or  extending,  or  otherwise  varying  it;  and  any 
subsequent  contract  with  respect  to  the  management  or 
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disposal  of  the  property  to  be  acquired — whether  in  writ- 
ing or  by  parol— was  wholly  immaterial." 

This  rule  is  further  supported  by  Taft  v.  Schwamb,  80 
111.  289;  Pursley  v.  Ramsey ,  31  Ga.  403;  Couch  v.  Wood- 
ruff, 63  Ala.  466;  Van  Horn  v.  Van  Horn,  49  N.  J.  Eq. 
327,  23  Atl.  1079.  It  is  clear,  therefore,  that  the  trial 
court  did  not  err  in  excluding  this  kind  of  evidence. 

The  plaintiflf  having  failed  to  establish  the  fact  of- the 
existence  of  a  partnership  between  Emerson  and  Stimmel, 
the  evidence  offered  of  the  value  of  the  property  and  ac- 
counts alleged  to  have  been  converted  by  defendants  was 
properly  excluded.  It  follows  that  it  was  the  duty  of  the 
court  to  sustain  the  defendants'  motion,  and  direct  the 
jury  to  return  a  verdict  in  their  favor. 

For  the  foregoing  reasons,  the  judgment  of  the  district 
court  was  right,  and  is  therefore 

Affirmed. 


Ahlrich  Qokbn  et  al.  v.  Ella  M.  Dallugge.* 

Filed  Mat  18,  1904.    No.  13,404. 

1.  Bevlew.    When  It  appears  from  a  fair  interpretation  of  the  record 

that  separate  motions  for  a  new  trial  were  ruled  upon  by  the 
district  court,  this  court  will  not  decline  to  consider  separate 
petitions  In  error,  merely  because  of  a  slight  Terbal  inaccuracy 
in  the  order  on  the  motions. 

2.  Torts:  Husband  and  Wife.    The  common  law  rule  that  a  husband 

is  liable  jointly  with  his  wife  for  torts  committed  by  her  in  his 
presence,  but  which  he  did  not  instigate  and  in  which  he  did 
not  participate,  but  solely  because  of  the  marriage  relation,  does 
not  exist  in  this  state. 

3.  Expert  Testimony  must  be  based  upon  supposed  facta  of  the  ez- 

istcfnce  of  which  there  is  evidence  before  the  court 

Error  to  the  district  court  for  Butler  county:  Samuel 
H.  SoRNBORGBR,  JuDGB.    Reversed. 

*  Kehearlng  aUowed.    See  opinions,  pp.  22,  23,  post. 
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Arthur  J.  Evans,  C.  M.  Skiles,  C.  H.  Aldrich  and  E.  C. 
Strode,  for  plaintiffs  in  error. 

L.  H.  Hastings^  Matt  Miller  and  A.  M.  Walling,  contra. 

Ames^  G. 

This  is  an  action  in  which  the  defendant  in  error,  as 
plaintiff  in  the  court  below,  recovered  a  judgment  in  an 
action  for  damages  against  a  husband  and  wife  for  an 
assault  committed  by  the  latter  in  the  presence  of  the 
former,  but  without  his  instigation  or  consent  and  in  dis- 
obedience to  his  expressed  wishes.  In  the  view  we  have 
taken  of  the  case,  it  is  not  necessary  to  state  the  facts  in 
greater  detail.  The  verdict  and  judgment  were  for  the 
plaintiff,  and  there  was  a  joint  motion  for  a  new  trial, 
and  also  separate  motions  by  each  of  the  defendants  and 
separate  petitions  in  error.  Afterwards,  the  court  entered 
an  order  overruling  "the  motion  of  the  defendants  Ahl- 
rich  Goken  and  Antje  Goken  to  set  aside  the  verdict,  and 
for  a  new  trial."  It  is  insisted  that  this  record,  because 
of  the  use  of  the  singular  number  of  the  word  "motion," 
does  not  show  that  the  separate  motions  of  the  defendants 
were  called  to  the  attention  of  the  court  and  ruled  upon, 
and  that  therefore  no  error  can  be  availed  of  in  this  court 
that  does  not  affect  both  defendants.  We  think  that  this 
would  be  a  too  liberal  interpretation  of  the  record.  All 
the  motions  were  filed  at  the  same  time,  several  months 
before  the  order  overruling  them  was  made,  and  it  seems 
to  us  more  probable  that  the  clerk  should  have  committed 
the  very  slight  mechanical  oversight  of  omitting  a  final 
letter  from  one  word,  than  that  the  defendants  should 
have  been  at  all  their  care  and  labor,  without  calling  their 
motions  to  the  attention  of  the  court  and  procuring 
rulings  upon  them.  It  appears  to  us  fair  to  infer  from 
the  record  that,  when  the  court  denied  the  defendants  a 
new  trial,  he  consciously  denied  it  to  each  as  well  as  to 
both  of  them. 
6 
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The  first  and  most  important  question  presented  is, 
whether  a  husband  is  liable  jointly  with  his  wife  for  torte 
committed  by  her  in  his  presence,  but  without  his  instiga- 
tion and  against  his  expressed  wishes  and  protest.  We 
think  the  answer  should  be  in  the  negative.  We  are  not 
clear,  as  counsel  urges,  and  some  of  the  authorities  cited 
by  him  assert,  that  the  husband's  liability  in  such  cases, 
at  the  common  law,  grew  solely  out  of  the  marital  rights 
which  he  enjoyed  with  respect  to  his  wife's  property,  and 
her  disabilities  as  respected  a  separate  estate  and  the 
obligation  of  contracts.  There  is  equal  reason  to  suppose, 
we  think,  that  it  had  its  origin,  in  part  at  least,  in  the 
personal  relations  of  the  parties,  in  the  indissolubility  of 
the  marriage,  and  in  the  idea  of  guardianship  of  the  hus- 
band over  his  wife's  person,  and  his  right  to  chastise  her 
moderately  and  restrain  her  of  her  liberty;  from  which 
his  responsibility  for  her  conduct,  especially  in  his  pres- 
ence, would  have  been  almost  a  necessary  inference.  But 
laws  and  customs,  and  prevailing  sentiments,  have  as  ef- 
fectually abolished  these  latter  mentioned  incidents  of 
the  marriage,  as  have  statutes  enabling  her  to  have  and 
enjoy  a  separate  estate,  trade  and  business,  and  to  con- 
tract concerning  it,  removed  the  former.  The  wife  may 
now  be  "the  head  of  the  family'^  as  respects  homestead 
rights  and  exemptions,  she  is  equally  entitled  with  her 
husband  to  the  guardianship  of  the  oflfspring  of  the  mar- 
riage, in  case  of  separation,  and  she  may  have  an  absolute 
divorce  with  alimony,  almost  for  the  asking,  because  of 
"extreme  cruelty,"  which  falls  far  short  of  personal  chas- 
tisement or  restraint  of  liberty.  Even  if  not  divorced, 
public  sentiment  will  not  tolerate  that  she  be  compelled  to 
abide  with  him,  although  she  be  destitute  of  provocation  or 
excuse  for  doing  otherwise;  and  his  criticism  of  her  con- 
duct must  not  exceed  approval  by  the  refined  manners  of 
"polite  society."  We  think  that  so  nearly  a  complete 
"emancipation"  of  the  wife  must  in  an  equal  degree  eman- 
cipate the  husband  also,  and  free  him  from  obligations  that 
were  incident  to  a  state  of  law  and  society  that  has  van- 
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ished  before  the  progress  of  modern  ideas.    As  this  court 
say  in  Kemer  v.  McDonald,  60  Neb.  663 : 

"The  old  common  law  idea  of  the  oneness  in  the  relation 
of  husband  and  wife  is  fast  disappearing.  The  identity 
of  the  woman  is  not  lost  in  the  husband ;  she  is  no  longer 
under  his  domination  or  control.  On  the  contrary,  in 
law,  husband  and  wife  are  now  considered  as  equals. 
*  •  •  The  reason  for  the  law  of  entirety  having  ceased, 
with  the  reason,  the  law  itsc^lf  is  no  more.  It  would  seem 
clear  that,  taking  the  modern  view  of  the  marriage  rela- 
tion, there  is  no  reason  for  the  doctrine  for  estates  in 
entirety." 

And  so  as  it  is  said  in  Martin  v.  Robson,  65  111.  129: 
"The  intention  of  the  legislature  to  abrogate  the  com- 
mon law  rule,  to  a  great  degree,  that  husband  and  wife 
were  one  person,  and  to  give  the  latter  the  right  to  con- 
trol her  own  time,  to  manage  her  separate  property,  and 
contract  with  reference  to  it,  is  plainly  indicated  by  these 
statutes.  While  they  do  not  expressly  repeal  the  common 
law  rule,  that  the  husband  is  liable  for  the  torts  of  the 
wife,  they  have  made  such  modification  of  his  rights  and 
her  disabilities,  as  wholly  to  remove  the  reason  for  the 
liability.  ♦  *  *  A  liability  w  hich  has  for  its  consider- 
ation rights  conferred,  should  no  longer  exist  when  the 
consideration  has  failed.  If  the  relations  of  husband  and 
wife  have  been  so  changed  as  to  deprive  him  of  all  right 
to  her  property,  and  to  the  control  of  her  person  and  her 
time,  every  principle  of  right  would  be  violated,  to  hold 
him  still  responsible  for  her  conduct.  If  she  is  emanci- 
pated, he  should  no  longer  be  enslavcnl.  *  *  *  So  long 
afi  the  husband  was  entitled  to  the  property  of  the  wife 
and  to  her  industry,  so  long  as  he  had  power  to  direct 
and  control  her,  and  thus  prevent  her  from  commission 
of  torts,  there  was  reason  for  his  liability.  The  reason 
has  ceased.  The  ancient  landmarks  are  gone.  The  maxims 
and  authorities  and  adjudications  of  the  past  have  faded 
away.  •  ♦  •  The  unity  of  husband  and  wife  have 
been  severed.     They  are  now  distinct  i}ersons,  and  may 
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have  separate  legal  estates,  contracts,  debts  and  injuries. 
•  •  •  Her  brains  and  hands  and  tongae  are  her 
own/' 

Culmcr  V.  Wilson^  13  Utah,  129,  announces  the  same 
conclusion  though  upon  slightly  dififerent  grounds : 

"The  common  law  rule,  it  will  be  remembered,  which 
made  the  husband  liable  for  the  wife's  torts,  proceeded 
upon  the  ground  that  as  the  husband  succeeded  jure  mariti 
to  the  entire  estate  of  the  wife,  real  and  personal,  and  to 
the  right  of  her  earnings,  so  that  she  could  not  respond 
in  damages  for  any  wrong  which  she  might  commit,  it  was 
but  right  that  he  should  respond  for  her,  so  long  as  the 
coverture  continued.  Such  being  the  reason  of  the  rule, 
if  a  statute  intervenes  giving  the  wife,  during  coverture, 
the  sole  control  of  all  property  owned  by  her  ♦  ♦  • 
with  the  right  to  use  and  possess  the  same,  thus  taking 
away  entirely  the  reason  of  the  common  law  rule,  it  would 
seem,  on  principle,  that  the  rule  itself  ought  to  cease, 
though  the  statute  makes  no  mention  of  the  husband's 
liability  for  the  wife's  torts,  or  her  rights  to  her  own  per- 
sonal services." 

In  Norris  v.  Corkill,  32  Kan.  409,  the  supreme  court 
of  that  state  re^ch  the  same  result.  In  New  York,  Fitz- 
gerald V.  Quann,  109  N.  Y.  441,  and  perhaps  some  other 
states,  a  contrary  doctrine  prevails,  though,  except  in 
New  York,  it  does  not  appear  to  have  been  distinctly  an- 
nounced, and  the  decisions  which  seem  to  uphold  it  are 
sufficiently  justified  by  the  active  participation  of  the 
husband  in  the  tort  of  his  wife.  In  several  of  the  states 
his  common  law  liability  has  been  abolished  by  statute. 
We  are  of  the  opinion,  therefore,  that  there  is  insufficient 
evidence  to  support  the  verdict  against  the  husband. 

The  assault,  which  was  unaccompanied  by  personal  con- 
tact, but  consisted  in  pointing  a  gun  at  the  plaintiff  in 
a  threatening  manner,  was  alleged,  and  proved  to  the 
satisfaction  of  the  jury,  to  have  occasioned  a  fright  which 
caused  miscarriage.  The  plaintiflF  afterwards  suffered, 
as  she  testified,  severe  pains  and  physical  disabilities  ex- 
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teading  over  a  period  of  more  than  a  year  from  the  time 
of  the  assault  to  the  date  of  the  trial,  and  which  she  at- 
tributed to  the  abortion,  but  it  was  not  otherwise  shown 
that  they  resulted  therefrom,  except  that  she  testified 
that  she  had  never  previously  been  afflicted  in  like  man- 
ner or  suffered  a  like  mishap.  Without  other  foundation, 
two  competent  physicians  were  produced  as  witnesses  and 
permitted  to  testify  over  objection  as  follows : 

Dr.  P.  W.  Lester.  Q.  From  your  reading,  practice, 
observation  and  experience,  w^hat  would  you  say  as  to 
whether  or  not  a  female  having  a  miscarriage  after  a 
period  of  nearly  four  months,  as  to  whether  or  not  it  would 
permanently  aflFect  the  general  health  of  a  Avonian? 

A.  It  might  do  so  and  it  might  not.  It  most  always 
affects  them  more  or  less,  however. 

Q.     In  what  way,  doctor? 

A.  In  the  way  I  have  described  as  affecting  their  gen- 
eral health,  producing  symptoms  of  lassitude  and  weak- 
ness, x)elvic  pains,  chronic  discharges  and  conditions  of 
that  kind. 

Dr.  R.  Q.  Rich.  Q.  From  your  experience  and  obser- 
vation as  a  physician,  what  effect  does  a  miscarriage 
have  upon  the  health  of  a  woman  as  to  impairing  her 
health  or  not? 

A.  I  think  that  a  woman  who  has  had  a  miscarriage 
is  seldom,  if  ever,  in  as  good  physical  condition  after- 
wards as  she  has  been  before. 

We  think  this  testimony  should  have  been  excluded. 
It  is  not  based  upon  a  knowledge  by  the  witnesses,  ob- 
tained by  their  own  observation,  or  proved  upon  the  trial, 
of  the  circumstances  of  the  premature  birth,  or  of  the 
immediate  physicial  injury,  if  any,  inflicted  thereby  upon 
the  plaintiff,  nor  what  had  becm  her  pei*sonal  habits,  or 
history,  or  treatment  subsequently  thereto.  It  left  the 
jury  to  reason  from  effect  to  cause,  rather  than  from  cause 
to  effect,  and  to  conjecture  that,  because  in  many  cases 
ailments  such  as  the  plaintiff  complained  of  were  caused 
by  miscarriage,  they  were  caused  by  it  in  her  case,  al- 
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though  it  was  not  shown  that  other  causes  might  not  have 
produced  the  same  illnesses. 

There  are  other  alleged  errors  complained  of,  but  the 
foregoing  appear  to  b^  sufficient  for  the  present  diaposi- 
ti6n  of  thQ  case,  and  without  discussing  them,  we  recom- 
mend that  the  judgment  bf  the  district  court  be  reversed 
and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  law. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  law. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  November 
2,  1904.    Judgment  modified: 

Bevlew.  A  party  will  not  be  heard  to  complain  in  this  court  of  the 
admission  of  testimony  in  the  trial  court,  to  which  he  made  no 
objection  or  exception. 

Ames,  C. 

This  is  a  motion  for  leave  to  argue  orally  a  motion  for 
a  rehearing  from  a  dec*ision  in  this  case  reported  ante, 
p.  16.  The  error  complained  of  is  so  manifest  that  oral 
argument  could  neither  obscure  it  nor  render  it  more 
plain,  and  would  therefore  be  useless.  The  sole  ground 
of  the  reversal  as  to  the  wife,  Antje  Goken,  is  the  incom- 
petency of  the  testimony  of  the  physicians  Lester  and 
Rich,  but  we  failed  to  observe  at  the  time  of  preparing  the 
opinion  that  this  testimony  wai^i  not  objcH^ted  or  excepted 
to.  If  that  fact  was  callcnl  to  our  notice  on  the  argument, 
it  failed  to  arrest  our  attention,  and  we  also  overlooked 
a  brief  mention  of  i't  in  the  brief  accompanying  the  motion 
for  a  rc^.hearing.  The  rule  that  a  party  cannot  complain 
in  this  court  of  the  admission  of  testimony  to  which  be 
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has  not  objected  and  excepted  is  too  well  settled  to  re- 
quire the  citation  of  authorities  in  its  support. 

It  is  recommended  that  the  former  decision  of  this  court, 
in  so  far  as  it  reverses  the  judgment  of  the  district  court 
against  the  wife,  the  plaintiff  in  error  Antje  Qoken,  be 
vacated  and  set  aside,  and  that  as  to  her  the  judgment  of 
Uie  last  named  court  be  affirmed. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  decision  of  this  court, 
in  so  far  as  it  reverses  the  judgment  of  the  district  court 
against  the  wife,  the  plaintiff  in  error  Antje  Goken,  be 
vacated  and  set  aside,  and  that  as  to  her  the  judgment 
of  the  last  named  court  be  affirmed. 

Judgment  modified. 

The  following  opinion  on  rehearing  was  filed  April  19, 
1905.    Judgment  of  district  court  revei'sed: 

Action  for  Personal  Injuries:  Ikbtbuction.  In  an  actiom  for  personal 
injuries  It  is  error  to  give  an  instruction  allowing:  the  jury  to 
assess  damages  foi^  permanent  injuries  or  lasting  impairment  of 
health,  unless  there  is  evidence  showing,  with  reasonable  cer- 
tainty, that  such  permanent  injuries  or  lasting  Impairment  of 
health  were  in  fact  sustained  l)y  the  plaintiff. 

Lbtton,  C 

This  is  a  rehearing  of  this  case  formerly  reported  ante, 
pp.  16,  22.  The  facts  are,  perhaps,  sufficiently  related 
in  the  former  opinion,  but  it  may  be  well  to  state  that, 
according  to  the  plaintiff's  testimony,  the  miscarriage  did 
not  result  from  fright  alone,  since  it  appears  that,  when 
the  gun  was  pointed  at  her,  she  was  apparently  shocked 
for  a  moment  by  fright,  and  that  she  then  turned  and  ran 
for  some  distance,  until  a  com  crib  intervened  between  her 
and  the  defendant.  There  was  sufficient  medical  testi- 
mony to  warrant  the  jury  in  finding  that  the  plaintiff's 
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injuries  were  a  direct  result  of  the  fright  and  violent 
physical  exertion  occurring  at  the  same  time. 

After  a  careful  examination  of  the  record  we  are  of 
the  opinion  that  there  was  not  sufficient  evidence  as  to 
the  existence  of  permanent  injuries  or  lasting  impairment 
of  the  plaintiff's  health  to  justify  the  court  in  instructing 
the  jury  upon  that  point,  or  to  warrant  the  jury  in  con- 
sidering the  same  as  an  element  of  damage.  The  evidence 
upon  this  point  is  substantially  set  forth  in  the  former 
opinion,  and,  tested  by  every  criterion,  is  clearly  in- 
sufficient. 

It  Is  insisted,  however,  by  the  plaintiff  that  the  damages 
are  not  more  than  sufficient  to  fairly  compensate  th.e 
plaintiff  for  the  injuries  actually  sustained  and  reason- 
ably certain  to  be  suffered  by  the  plaintiff  in  the  future, 
and  therefore  it  was  error  without  prejudice  to  submit  the 
question  of  permanent  injuries.  The  evidence  shows  that 
a  physician  was  first  called  to  the  plaintiff  on  the  2d  day 
of  May,  and  that  his  last  visit  was  upon  the  8th  day  of 
May,  when  the  plaintiff  was  still  in  bed,  but  recovering. 
That  in  all  he  made  five  visits.  That  from  the  time  she 
was  able  to  be  about,  until  the  time  of  the  trial,  the  plain- 
tiff was  able  to  do  her  housework,  and  in  addition  to  this 
that,  during  the  fall  of  1902  and  the  following  winter, 
she  husked  corn  during  the  com  husking  season;  that 
she  helped  in  the  farm  work,  and  plowed,  harrowed  and 
hauled  wheat,  com  and  hay,  cut  corn  stalks  and  milked. 
It  is  no  doubt  true  that  the  plaintiff  suffered  from  the 
defendant's  act,  but  the  record  shows  she  had  been  ac- 
customed to  help  her  husband  in  his  farm  work  before  the 
occurrence  complained  of,  and  was  able  to  do  outdoor 
work  afterwards.  The  evidence  falls  far  short  of  indicat- 
ing such  a  condition  of  health  as  warranted  a  verdict  for 
the  amount  given  by  the  jury. 

It  is  impossible  to  say  how  far  the  submission  of  the 
question  of  permanent  injuries  entered  into  the  consider- 
ation of  the  jury  in  making  up  their  verdict.  The  verdict 
is  clearly  excessive,  unless  based  upon  the  theory  that  per- 
mgaent  injuries  were  sustained. 
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The  judgment  of  the  district  court  should  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

Ames  and  OiibHAM,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed. 


Nebraska  Telephone  Company,  appellee,  v.  City  of 
Fremont  et  al.,  appellants. 

Filed  May  18,  1904.    No.  13.590. 

L  Cities:  Use  of  Streets  by  Public  Service  Cobpobatioks.  When  a 
city  ordinance  prescribes  that  permission  to  occupy  the  streets 
by  a  public  service  cor];)oration  shall  be  obtaitied  with  the  consent 
of  the  mayor  and  c6uncil,  such  consent  is  sufficiently  proved  by 
an  entry  in  the  records  of  a  meeting  of  the  council  presided  over 
by  the  mayor,  reciting  that  a  motion  granting  It  was  offered  by  a 
member  and  adopted,  there  being  nothing  to  indicate  that  the 
mayor  dissented. 

2.  :  :  FoBFEiruBE.  Forfeiture  of  the  franchises  and  ease- 
ments of  a  public  service  corporation  In  the  streets  can  be  de- 
clared and  enforced  only  by  a  court  of  competent  Jurisdiction. 
The  city  claiming  a  forfeiture  cannot  be  a  Judge  in  iis  own 
cause,  or  Invade  the  privileges,  or  destroy  the  property  of  such  a 
corporation,  in  the  absence  of  Judicial  warrant  for  so  doing. 

Appeal  from  the  district  court  for  Dodge  county :  Con- 
rad Hollenbegk,  Judge.    Affirmed. 

Gray  <C  Abbott,  for  appellants. 

W.  W.  Morsman  and  Frank  Dolezal,  contra. 

Ames,  C. 

In  1881,  J.  J.  Dickey,  L.  H.  Korty  and  W.  J.  Bigger 
united  in  an  association,  not  incorporated,  and  named  by 
them  the  Fremont  Telephone  Company.     By  that  name 
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they  applied  to  the  mayor  and  council  of  the  city  of 
Fremont  in  session,  on  the  17th  day  of  December,  in  that 
year,  for  permission  to  construct  and  maintain  a  system 
of  poles,  wires  and  apparatus  constituting  a  telephone 
exchange,  through  and  over  the  streets,  avenues  and  alleys 
of  the  city.  Having  heard  the  application,  the  body  in- 
structed the  city  attorney  to  prepare  an  ordinance  suit- 
able to  accomplish  the  desired  purpose,  and  adjourned 
until  the  19th  of  the  month.  At  an  adjourned  meeting, 
held  accordingly,  an  ordinance  was  duly  enacted,  and  the 
following  entry  appears  on  the  record  of  the  proceedings : 
"On  motion  of  Murray,  a  permit  was  granted  to  the  Fre- 
mont Telephone  Company  to  erect  their  poles  and  wires 
thereon,  subject  to  ordinance  number  77,^^  the  measure 
just  adopted.  Of  sections  one  and  two  of  the  ordinance, 
which  was  unanimously  adopted,  the  following  is  a  copy : 

"Section  1.  That  any  person,  company  or  corporation, 
is  hereby  authorized  to  erect  poles  and  wires  on  the  streets 
of  the  city  of  Fremont  for  the  purpose  of  erecting  and 
maintaining  any  telephone,  telephones,  telegraph  or  tele- 
graphs, upon  obtaining  the  consent  of  the  mayor  and  coun- 
cil of  said  city  to  such  use  of  the  streets;  provided,  that 
such  poles  and  wires  be  so  erected  as  to  in  no  manner  in- 
terfere with  the  public  use  of  the  streets  and  sidewalks 
of  said  city ;  and  provided  further,  that  the  erection  of  such 
poles  and  wires  shall  always  be  under  the  supervision  and 
control  of  the  coniniittee  on  streets  and  sidewalks  of  said 
city;  and  provided  further,  that  the  location  and  height 
of  any  pole  or  wire  may  at  any  time  be  changed  by  the 
council. 

"Section  2.  The  consent  of  the  mayor  and  council, 
provided  for  in  the  first  section  of  this  ordinance,  may  be 
given  at  any  regular  or  special  meeting  of  the  council, 
and  shall  be  entered  upon  the  minutes,  and  such  consent 
shall  authorize  the  use  of  the  streets  of  said  city  for  the 
erection  of  telephone  or  telegraph  lines,  subject  to  such 
regulations  as  have  been  or  may  be  provided  by  ordi- 
nance; provided  that  in  all  cases  where  any  person  is 
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desirous  of  moving  any  building  or  buildings  through  the 
streets  of  said  city,  any  party  owning  or  controlling  said 
wires  shall,  after  having  twenty-four  hours  notice,  raise  up 
said  wires  enough  to  enable  the  ready  and  free  movement 
of  such  buildings.'^ 

There  is  no  question  as  to  the  authority  of  the  city  to 
grant  the  license  or  privilege,  as  by  these  proceedings  it 
purported  to  do.  Shortly  afterwards  the  association  ac- 
cepted the  grant,  and  constructed  an  exchange,  occupying 
some  of  the  streets  and  alleys  for  that  purpose,  and  they 
maintained  the  system  thereafter  for  the  service  of  the 
citizens  continuously  until  December,  1882,  when  they  sur- 
rendered possession  of  it  to  the  plaintiff,  a  corporation,  in 
consideration  of  the  receipt  in  exchange  therefor  of  |3,600, 
:n  par  amount  of  its  capital  stock,  estimated  to  be  of  that 
7alue.  At  that  time  the  number  of  patrons  of  the  ex- 
change was  a  few  score,  but  the  plaintiff,  after  obtain- 
ing possession,  continued  in  the  enjoyment  of  it  uninter- 
ruptedly and  without  protest  until  shortly  before  the 
beginning  of  this  action  in  January,  1903,  or  for  a  period  of 
20  years.  During  that  time  it  reconstructed  the  entire 
system,  extending  it  over  additional  areas  and  increasing 
the  number  of  its  patrons  by  nearly  400.  Throughout  this 
interval,  its  right  so  to  do  seems  never  to  have  been 
questioned,  and  its  relations  with  the  city  authorities  ap- 
pear to  have  been  friendly.  In  so  doing,  the  company, 
with  the  knowledge  and  acquiescence  of  the  city,  expended 
large  sums  of  money,  so  that  the  system  is  now  concededly 
of  the  value  of  f25,060.  It  contracted  with  the  plaintiff 
concerning  the  location  of  electric  light  wires,  maintained 
by  the  city,  so  as  to  avoid  interferences,  and  paid  it  an 
agreed  compensation  for  the  use  of  its  poles  for  the 
support  of  wires  for  its  fire  alarm  system,  and  contin- 
uously, from  and  after  1890,  the  city  levied  against  and 
collected  from  it  an  annual  occupation  tax. 

In  December,  1902,  the  mayor  and  council  adopted  a 
resolution  purporting  to  forbid  the  erection  by  the  plain- 
tiff of  poles  and  wires  on  any  part  of  the  streets,  avenues 
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and  alleys  of  the  city  not  already  sq  in  use,  and  to  pro- 
hibit it  from  replacing  such  structures  in  the  public  ways 
theretofore  so  occui>ied,  when  by  decay  or  usage  they 
should  become  deterioratcnl  and  unfit  for  the  transaction 
of  the  business  of  the  exchange.  Notwithstanding  this 
prohibition,  the  company  did  erect  some  i)ok^  and  put  up 
some  wires  which  the  city  authorities,  pursuant  to  this 
resolution,  caused  to  be  cut  down  and  destroyed,  and  this 
action  was  begun  to  restrain  them  from  the  repetition  of 
such  conduct.  A  temporary  injunction  was  grantnl,  . 
w^hich  by  final  decree  was  made  perpetual,  and  the  city  ap- 
pealed to  this  court. 

It  is  first  contended  that  no  valid  permission  was 
granted  to  the  association  for  the  construction  of  the 
system  in  the  first  instance,  because  the  ordinance  enacts 
that  such  privilege  shall  be  granttnl,  if  at  all,  by  the  mayor 
and  council,  and  the  entry  upon  the  record  of  the  proceed- 
ings of  the  meeting  of  the  council  do(^  not  recite  that  the 
mayor  cons(»nted  thereto.  But  it  is  rwittxl  that  he  was 
pre«ent  and  presided  at  the  meeting,  and  he  presumably  an- 
nounced the  adoption  of  the  resolution  without  objection, 
nothing  in  the  record  indicating  the  contrary.  The 
mayor  and  council,  when  in  session,  constitute  a  single  col- 
lective and  deliberative  body,  and  w^e  think  that  his  assent 
to  the  motion  is  a  fair  inference  from  the  entry  in  the 
minutes. 

It  is  next  contended  that,  even  if  the  proceedings  were 
sufficiently  formal  and  comi>lete,  they  amounted  to  a 
grant  to  the  members  of  the  association  i)ersonally,  and 
not  to  their  successors  or  assigns,  of  a  franchise  having 
the  character  of  an  easement  in,  over  and  upon  the  streets, 
avenues  and  alleys  of  the  city,  and  that  such  an  easement 
is  real  property,  an  estate  in  land,  which  can  be  alienated 
only  with  the  consent  of  the  public,  expressed  through  the 
legislature,  and  then  only  by  means  of  an  instrument  in 
writing  executed  in  conformity  to  the  provisions  of  the 
statute  relative  to  the  conveyance  of  land.  And  it  is  urged 
that  no  such  consent  has  been  shown,  and  no  such  instru- 
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ment  has  been  produced,  and  that  therefore  the  plaintiff  is 
a  mere  trespasser  upon  the  streets,  and  its  poles  and  wires 
unlawful  obstructions  and  nuisances,  which  it  is  not  only 
the  right  but  the  duty  of  the  city  authorities  to  remove 
therefrom.  Granting,  for  the  sake  of  discussion,  the  de- 
fendant's premises,  we  do  not  think  that  its  conclusion  fol- 
lows therefrom.  By  the  terms  of  the  ordinance,  there  was  a 
grant  to  the  association,  in  perpetuity,  of  a  right  of  way  or 
easement  over  all  its  public  ways,  without  restriction  or 
limitation.  It  was  subject  to  certain  conditions  and  regu- 
lations as  to  the  manner  of  user,  which  are  not  in  con- 
troversy here,  and  which  we  have  not  thought  it  necessary 
to  set  forth,  and  it  was  and  is,  doubtless,  forfeitable  for 
unspecified  acts  of  abuse,  abandonment  and  nonuser,  and 
it  may  be  conceded  that  another  person  or  corporation 
cannot  be  legally  substituted  in  its  stead  without  the  con- 
sent or  acquiescence  of  the  public,  but  if  such  consent  had 
been  given,  the  manner  of  the  transfer  would  be  a  matter 
in  which  the  public  would  have  no  interest.  It  is  not  a 
matter  of  public  concern  whether  A  conveys  his  land  to 
B  by  deed  or  by  livery,  or  whether  the  former  permits  the 
latter  to  enter  and  acquire  the  estate  by  adverse  pos- 
session, without  color  of  title  or  consent.  With  all  that 
neither  the  public  nor  the  grantor  of  A  has  any  concern. 
As  respects  this  phase  of  the  controversy,  the  city  stands 
in  the  attitude  of  A's  grantor.  The  latter  may  recover 
possession  from  B  if  A  has  incurred  forfeiture  by  breach 
of  a  valid  covenant  against  alienation,  but  he  cannot  com- 
plain that  an  attempted  alienation  was  ineffectual  or  void 
between  the  parties  to  it.  Such  contention,  if  upheld,  would 
d(»feat  his  claim  for  forfeiture.  For  the  same  reasons  the 
city  cannot  complain  that,  as  between  the  association  and 
the  plaintiff,  the  attempted  transfer  from  the  former  to 
the  latter  was  lacking  in  essential  formalitiea  Statutes 
and  legal  rules  relative  to  the  forms  and  instruments 
requisite  for  the  creation  and  transfer  of  estates  and  in- 
terests in  real  property  were  made  for  the  regulation, 
exclusively,  of  the  rights  and  obligations  of  the  parties  to 
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sach  transactions,  and  of  persons  claiming  tkrough  or 
under  them.  In  this  instance,  the  city  claims  adversely  to 
both  parties,  the  association  and  the  plaintiff.  But  it  is 
conceded  by  both  that  the  plaintiff  is,  and  for  20  years 
past  has  been,  with  the  consent  of  the  association,  in  the 
peaceable  possession  of  the  franchises  and  easements 
granted  by  the  city  to  the  latter.  And  that  concession, 
we  think,  precludes,  in  this  action,  any  necessity  for  an 
inquiry  into  the  manner  in  which  that  possession  was 
acquired.  Let  it  then  be  assumed,  but  without  deciding 
— for,  in  our  opinion,  the  question  is  not  now  before  the 
court  for  decision — that  the  transfer  from  the  association 
to  the  plaintiff  was  in  violation  of  public  law,  that  it  was 
an  abandonment  by  the  former,  followed  by  nonuser  of 
such  character  that  it  incurred  thereby  liability  to  for- 
feiture of  its  grant.  Has  the  plaintiff,  by  reason  of  the 
premises,  become  a  trespasser  upon  the  streets  of  the 
city  and  its  property  subject  to  spoliation  by  the  city 
authorities  or  by  the  first  comer?  We  have  been  cited 
to  no  judicial  decision  to  that  effect,  and  are  quite  con- 
fident that  none  can  be  found.  By  hypothesis,  the  city 
made  a  valid  grant  of  a  valuable  estate  in  lands  and  put 
its  grantee  into  possession.  By  some  means — no  matter 
what  or  how — the  plaintiff,  to  use  a  common  law  ex- 
pression, became  seized  of  that  estate.  The  city  claims 
that  the  fact  and  manner  of  its  grantee's  disseizin  has 
worked  a  forfeiture  of  the  estate.  Can  the  city  sit  in 
judgment  on  its  own  cause,  and  execute  the  judgment 
without  more  ado?  We  think  not.  A  city,  like  an  in- 
dividual, can  recover  that  which  it  has  conveyed  away, 
only  by  a  voluntary  reconveyance  or  surrender,  or  by 
the  judgment  of  a  court  of  competent  jurisdiction.  The 
declaration  and  enforcement  of  a  forfeiture  are  judicial 
acts  which  can  be  performed  neither  by  a  municipal  coun- 
cil nor  by  the  legislature.  This  is  so  familiar  a  proposition 
of  law  that  little  or  no  authority  need  be  cited  in  its 
support,  though  the  books  are  full  of  it.  Thus  says  Beach 
on  Private  Corporations,  vol.  1,  sec.  45: 
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"It  is  conceded  that  a  corporation  may  forfeit  its  char- 
ter or  franchises  for  wilful  misuser  or  nonuser  thereof. 
For  it  is  a  tacit  condition,  annexed  to  the  creation  of 
every  corporation,  that  it  shall  be  subject  to  dissolution 
by  forfeiture  of  its  franchise  for  wilful  misuser  or  nonuser 
in  regard  to  matters  which  go  to  the  essence  of  the  con- 
tract between  it  and  the  state;  and  a  proceeding  upon  an 
information  in  the  nature  of  quo  warranto^  filed  by  the 
attorney  general  on  behalf  of  the  state,  is  the  proper  mode 
of  trying  the  issue.  The  power  of  the  courts  in  this  re- 
spect is  exclusive.  The  forfeiture  of  corporate  charters 
is  a  penalty  to  be  imposed  by  the  judiciary  alone.  Under 
no  circumstances  can  the  legislature  presume  to  declare 
a  forfeiture.  Such  an  usurpation  of  judicial  powers 
would  be  hostile  to  one  of  the  fundamental  principles  of 
the  American  system,  by  which  the  legislative,  executive 
and  judicial  departments  of  government  are  required  to  be 
forever  separate,  and  would  be  a  denial  of  due  process  of 
law.  For  4n  these  cases  there  are  necessarily  adverse 
parties;  the  questions  that  would  arise  are  essentially 
judicial;  and  over  them  the  court  possesses  jurisdiction 
at  the  common  law;  and  it  is  presumable  that  legislative 
acts  of  this  character  must  have  been  adopted  carelessly, 
and  without  due  consideration  of  the  proper  boundaries 
which  mark  the  separation  of  legislative  from  judicial 
duties.'  It  follows,  as  a  matter  of  course,  that  the  legis- 
lature cannot  strengthen  an  enactment  of  forfeiture  by 
reciting  therein  facts  which  would  constitute  a  ground 
for  a  judicial  declaration  of  forfeiture."  See  also  cases 
cited  in  notea 

The  Fremont  telephone  system  is  not  an  unlawful 
structure  but  a  public  work  of  great  utility.  The  plain- 
tiflF,  if  in  unlawful  possession,  to  the  detriment  of  the 
public,  may  be  ousted  by  appropriate  judicial  proceedings, 
but  private  rights  and  public  interests  alike  forbid  wanton 
destruction  of  the  property. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Lbtton  and  Oldham^  CC,  concur. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Nbls  Anderson  v.  A.  A.  Kannow. 

Filed  May  18,  1904.    No.  13.519. 

1.  Beview.    Action  of  the  trial  court  in  the  admission  of  evidence  ex- 

amined and  approved. 

2.  InBtructions  of  the  trial  court  examined,  and  held  not  prejudicial. 

3.  Verdict.     When  the  verdict  of  the  jury  is  rendered  on  conflicting 

testimony,  it  will  not  be  set  aside,  unless  clearly  against  the 
weight  of  the  evidence. 

Error  to  the  district  court  for  Cedar  county:    Guy  T. 
Graves,  Judge.    Affirmed. 

J.  G.  Robinson,  for  plaintiff  in  error. 

B.  J.  Millard  and  C.  H.  Whitney,  contra. 

Oldham,  C. 

This  case  is  brought  here  for  a  second  review  on  error 
by  the  plaintiff  in  error,  who  was  also  plaintiff  in  the 
court  below.  The  former  opinion  is  found  in  3  Neb 
(Unof.)  686.  At  the  former  hearing  the  issues  in  the 
case  were  fully  stated  in  the  opinion,  and  need  not  be 
reiterated,  as  the  case  was  tried  again  on  the  same  plead- 
ings, and  supported  by  practically  the  same  testimony  as 
that  contained  in  the  bill  of  exceptions  examined  on  the 
former  review.  At  the  prior  hearing  in  this  court  the 
cause  was  reversed  for  an  error  of  the  trial  court  in 
placing  the  burden  of  proof  of  certain  issues  involved 
in  the  controversy  on  the  plaintiff.  At  the  second  trial 
the  court  followed  our  former  opinion  and  corrected  this 
error,  and  the  defendant  again  prevailed  in  the  court 
below. 
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As  wafi  said  in  our  former  opinion :  "It  is  plain  from  an 
examination  of  the  record  that  the  matter  in  dispute  be- 
tween these  parties  arose  from  indefinite  recollections  of 
poorly  kept  accounts/'  And  the  first  alleged  error  called 
to  our  attention  in  the  brief  for  plaintiff  in  error  is  as 
to  the  admission  of  a  book,  called  the  "storage  book," 
in  evidence,  over  plaintiflE's  objection.  This  "storage 
book"  is  by  no  means  a  model  book  of  accounts,  but  it 
was  made  by  plaintiff  himself,  and  contained  entries 
of  the  transactions  of  the  mill  with  its  customers,  made 
at  the  time  of  the  transactions,  and  contains  consecutive 
entries,  and  was  delivered  to  the  defendant  by  plaintiff 
when  the  mill  was  turned  over  to  him,  under  his  lease, 
for  the  purpose  of  enabling  the  defendant  to  settle  with 
the  customers  of  the  mill  for  the  wheat,  flour  and  bran 
which  each  customer  had  on  deposit  in  the  mill.  We 
think,  with  this  foundation,  the  court  was  fully  justified 
in  the  admission  of  this  book,  and  our  attention  is  not 
called  to  any  incorrect  or  misleading  entry  in  the  book 
that  could  have  operated  to  plaintiff's  prejudice  in  its 
consideration. 

Paragraph  5  of  instructions  given  by  the  court  is  ob- 
jected to  because  too  vague,  but  no  other  instruction  cov- 
ering the  same  question  was  requested  by  plaintiff,  and 
it  is  not  contended  that  any  vicious  principle  is  announced 
in  the  instruction  as  given.  Consequently,  under  a  well- 
established  rule  in  this  court,  this  action  was  not  pre- 
judicial error. 

Other  technical  criticisms,  rather  than  objections,  are 
allied  against  different  paragraphs  of  the  court's  in- 
structions, but  our  attention  is  directed  to  nothing  in  the 
least  prejudicial  to  plaintiff's  rights  in  any  of  these  in- 
structions. 

It  is  finally  urged  that  there  is  not  sufficient  evidence 
to  sustain  the  judgment.  We  have  examined  the  testi- 
mony contained  in  the  bill  of  exceptions,  and,  while  it 
abounds  in  contradictions  and  omissions  of  recollection 
as  to  many  of  the  items  in  the  counterclaim,  yet,  we  are 
6 
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unable  to  say  that  the  verdict  of  the  jury  waa  clearly 
wrong  in  this  particular.  This  case  has  been  twice  tified 
to  a  jury  in  the  court  below,  with  a  verdict  in  each  in- 
stance in  favor  of  the  defendant,  and  as  was  said  by 
Barnes,  J.,  in  the  recent  case  of  Leidigh  v,  Keever,  6  Neb. 
(Unof.)  207: 

'^It  further  appears  that  the  verdict  complained  of  is  a 
second  one  rendered  by  a  jury  in  this  case  in  favor  of 
the  same  party;  and  it  should  not  be  set  aside,  unless  it 
is  clearly  wrong.  Where  different  trials  have  resulted 
in  verdicts  for  a  plaintiff,  the  judgment  of  the  trial  court 
will  not  be  reversed  and  set  aside,  unless  the  evidence  is 
clearly  insuflGicient  to  support  it," 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AVFIRIfBD. 


Charlotte   S.    Flint,   Administratrix,   appellant,    v. 
Frank  J.  Chaloupka  et  al.,  appellees. 

FuJiD  May  18,  1904.    No.  13,544. 

1.  Judgment:  Lien.     A  Judgment  of  the  district  court  is  not  a  lien 

upon  the  Judgment  debtor's  equitable  interest  in  real  estate. 
Veaaler  v.  Neher,  18  Neb.  649. 

2.  Creditor's  Suit:  Lien.    The  beginning  of  a  creditor's  action  gives  a 

specific  lien  upon  the  property  which  it  is  sought  to  reach.  It 
is  of  the  nature  of  an  equitable  execution,  and  it  Is  unnecessary 
to  issue  a  legal  execution  upon  the  Judgment  during  the  pendency 
of  the  creditor's  action,  in  order  to  prevent  the  Judgment  from 
becoming  dormant  so  far  as  that  specific  property  is  ooncnmed. 

By  the  Ctonxt. 

tTnoAdal  Opinions  of  Gommissioners.    The  opinions  of  tke  eomtfiUs- 


Vol.  72]  JANUAEY  TERM,  1904.  35 


Flint  V.  Chaloupka. 


sioners  of  the  supreme  court,  designated  as  "unofficial,"  have  no 
value  as  precedent  or  authority  in  the  sense  in  which  the  doo- 
trine  of  stare  decisis  is  applied.  The  court  has  not  necessarily 
approvea  all  the  propositions  of  law  advanced  as  indicated  either 
in  the  syllabi  or  in  the  opinions  themselves. 

Appeal   from   the   district   court   for   Saline   county: 
Geoegb  W.  Btubbs,  Judce.    Reversed. 

J.  H.  Orimm  &  Son  and  A.  K  Scott,  for  appellant. 
A,  8.  Sands,  contra. 

Letton,  C. 

This  was  a  creditor's  bill  brought  by  the  appellant 
against  the  api)ellees  in  the  district  court  for  Saline 
county.  After  the  note  upon  which  the  suit  is  based  was 
placed  in  judgment,  an  execution  was  issut^d  and  rc^turned 
unsatisfied,  whereupon  this  action  was  Ix^gun.  While  this 
action  was  pending  5  years  expired  without  the  issuance  of 
another  execution,  and  the  appellees  contend  that  the 
judgment  upon  which  it  was  based  became  dormant.  The 
principal  qjiestion  discussed  at  the  oral  argument  and 
in  the  briefs  is  whether  or  not  this  action  can  proceed 
when  the  judgment  upon  which  it  is  based  has  become 
dormant.  The  appellees  maiutiiin  that  th(»  lien  of  a  judg- 
ment cannot  be  enforced  in  equity  after  the  right  to  en- 
force the  judgment  at  law  has  ceased  to  exist;  that  there 
is  a  clear  distinction  between  a  creditor's  suit  in  aid  of 
execution  and  a  creditor's  suit  to  reiuh  proptTty  rights 
and  intercuts  that  never  were  subject  to  and  never  could 
be  taken  upon  execution;  that,  in  the  latter  case,  a  lien 
upon  the  interest  sought  to  be  rea(*hed  is  acquired  only 
by  the  bringing  of  the  equity  suit,  while  in  the  former 
case  the  judgment  is  a  lien  upon  the  property  which  the 
judgment  debtor  has  fraudulently  coiiv(\ved,  and  the 
creditor's  suit  is  brought  to  remove  an  obstruction  from 
the  title,  in  order  that  the  property  may  be  levied  upon 
and  sold  advantageously  upon  execution;  that  the  jud;^- 
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ment  is  a  lien  upon  the  property  fraudulently  conveyed 
so  long  as  the  title  remains  in  the  fraudulent  grantee;  that 
any  lien  the  appellant  ever  had  upon  the  property  in  con- 
trovei-sy  was  the  lien  of  the  judgment,  and  that  this 
creditor's  action  cn^ate^^  no  lien  on  the  property,  and  that, 
conscHiuentlv,  whcm  the  judgment  became  dormant  it 
ceased  to  be  a  lien  thereon,  and  could  no  longer  be 
enforced  either  by  execution  or  by  a  creditor's  bill.  We 
have  given  the  argument  of  the  appelk^^s  at  this  length 
so  that  their  contention  may  be  clearly  seen. 

Is  a  judgment  a  lien  in  this  state  upon  the  equitable 
interest  of  the  di^btor  in  n^al  estate? 

In  Roscnficld  v.  Chada,  12  Neb.  25,  where  an  action  in 
(Mpiity  was  brought  to  subject  the  (Hiuitable  interest  of  a 
purchaser  in  possession  of  real  estate  to  the  payment  of 
a  judgment,  it  was  held  that  an  equitable  interest  in  land, 
coupknl  with  actual  possession,  may  be  reached  by  a 
seizure  and  sale  under  an  ordinary  execution. 

Tli(»  next  case  in  which  this  g(nieral  subject  was  con- 
sidered is  Kcsslcr  v.  Nchery  18  N(4).  649.  In  this  case  it 
was  first  held  (23  N.  W.  345)  that  the  lien  of  a  judgment 
will  extend  to  all  the  legal  or  ef[uitable  interests  of  the 
def(»ndant  in  lands  within  the  county,  of  which  such  de- 
fendant is  in  actual  possession ;  but  upon  rehearing  it  was 
held  that  "a  judgment  in  the  district  court  is  not  a  lien 
upon  an  eciuitable  interest  in  the  rea.1  estate  of  the  debtor." 
This  was  followed  in  Dirorak  i;.  More,  25  Neb.  735;  Shoe- 
maker  v.  Harrc}/,  43  Neb.  75;  First  Nat.  Bank  v,  Tighe 
49  Neb.  299;  Omaha  Coal,  Coke  &  Lime  Co,  v.  Sness,  54 
Neb.  379,  387;  Woobvorth  v.  Parker,  57  Neb.  417;  and  may 
be  considered  as  the  settled  doctrine  of  this  court. 

In  Westerrelt  v.  Hagge,  61  Neb.  647;  Foley  v.  Doyle, 
1  Neb.  (Unof.)  643;  First  Nat.  Bank  v.  Gibson,  60  Neb. 
767,  and  State  Bank  v.  Belk,  68  Neb.  517,  there  are  cer- 
tain expressions  used  in  the  opinions  which  might  be  taken 
to  imply  that  a  judgment  is  a  lien  upon  land  which  has 
been  conveyed  to  a  third  person  with  the  intent  to  defraud 
creditoi-s,  and  that  it  is  the  lien  of  the  judgment  which 
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fa  enforced  by  the  bringing  of  the  creditor's  suit.  But 
npon  a  careful  examination  of  the  points  that  were  ac- 
tually decided  in  these  cases,  it  will  be  found  that,  while 
the  language  of  the  opinions  may  imply  that  a  judgment 
is  such  a  lien,  in  no  case  were  the  former  decisions  over- 
ruled, and  the  action  taken  by  the  court  in  each  of  these 
cases  was  not  inconsistent  with  the  prior  holdings. 

It  is  not  so  much  what  a  court  says  in  the  decision  of 
a  case  as  that  which  it  actually  does  that  should  be  con- 
sidered in  applying  the  principles  of  the  case  as  a  prece- 
dent. Courts  often  use  language  in  an  opinion  responsive 
to  an  argument  of  counsel  of  which  the  reader  of  the 
opinion  is  not  cognizant  and  thus  general  statements  may 
be  given  undue  weight.     Williams  v.  Miles,  08  Neb.  479. 

While  it  is  said  in  First  Nat.  Bank  v.  Oihson,  supra, 
"The  judgment  was  a  lien  on  the  land,  and  the  plaintiff 
had  the  undoubted  right  to  make  his  lien  effective,''  still 
this,  like  the  language  used  in  i^tatc  Bank  v.  Bclk,  and 
Foley  V.  Doyle,  supra,  which  approve  of  the  doctrine  of 
Fusze  v.  Stern,  17  111.  App.  429,  means,  as  is  said  in  that 
case,  that  the  judgment  is  an  equitable  lien  and  that  tlic 
recovery  of  a  judgment  which  Avould  in  the  absenee^  of  a 
fraudulent  conveyance  be  a  legal  lien,  is  all  that  is  neces- 
sary to  prove  in  order  to  have  the  right  to  maintain  tlic 
action. 

We  have  considered  at  this  length  our  former  decisions 
since  it  would  appear  from  the  position  taken  by  appelU^s 
that  a  misapprehension  of  our  moaning  has  occurrcMl. 

The  beginning  of  a  creditor's  action  gives  a  specific  li(»n 
upon  the  property  which  it  is  sought  to  reach.  The  jikI.2:- 
ment  is  not  a  legal  lien  but  the  creditor's  action  is  in  the 
nature  of  an  equitable  execution  and  when  begun  creates 
a  specific  lien.  This  lien  continues  while  the  cause  is 
pending  and  until  final  determination.  Since  it  is  of  the 
nature  of  an  execution  it  tolls  the  statute  of  dormancy 
so  far  as  the  particular  property  sought  to  be  reached  is 
concerned,  and  hence  the  issuance  of  a  general  execution 
upon  the  judgment  during  the  pendency  of  the  creditor's 
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action  is  not  necessary  to  keep  the  judgment  alive  so  far 
aa  the  specific  property  equitably  levied  upon  by  this  suit 
is  concerned.  First  Nat.  Bank  v.  Gibson,  60  Neb.  767; 
Coulson  V.  Oaltsman,  1  Neb.  (Unof.)  502;  Cincinnati  v. 
Hafer,  49  Ohio  St.  60. 

We  are  cognizant  of  the  fact  that  this  doctrine  is  at 
variance  with  the  position  taken  by  the  supreme  court 
of  Minnesota  in  Newell  v.  Dart,  28  Minn.  248,  and  later 
cases,  and  also  with  the  holdings  of  the  courts  of  North 
Dakota  and  South  Dakota,  but  the  provisions  of  the 
statutes  of  these  states  upon  which  the  rule  is  based  by 
their  courts  are  not  the  same  as  thase  of  our  statute.  The 
holding  in  those  cases  is  that  at  the  end  of  10  yeare  the 
judgment  is  void  of  vital  force.  In  this  state  we  have 
taken  a  different  view  as  to  dormant  judgments;  our 
statutes  are  not  so  broad  and  emphatic  as  to  the  inability 
to  enforce  a  judgment  after  the  time  limited  expires.  We 
have  held  that  a  sale  of  real  estate  upon  execution  issued 
upon  a  dormant  judgment  could  not  be  attacked  collat- 
erally after  confirmation.  Chillespie  v.  Svoitzer,  43  Neb. 
772;  Link  v.  Connelly  48  Neb.  574.  A  writ  issued  upon  a 
dormant  judgment  is  not  void  but  voidable.  Unless  the 
bar  of  the  statute  is  raised  by  motion  or  pleading  it  is 
waived.  For  these  reasons  we  conclude  that  the  decisions 
mentioned  are  not  applicable  in  this  state,  and  we  decline 
to  follow  them. 

'  At  the  trial  appellant  proved  the  rendition  of  the  judg- 
ment, the  issuance  of  an  execution  upon  the  same,  and 
its  return  wholly  unsatisfiiHl;  that  the  conveyances  al- 
leged to  be  fraudulent  were  executed  in  1896  and  1897.  It 
was  also  proved  that  the  promissory  note  upon  which  the 
judgment  was  rend(»r(Hl  was  in  the  hands  of  an  attorney 
for  collection  in  July,  ISOfi,  befon*  any  of  the  conveyances 
were  made.  By  the  pleadings  the  close  family  relation- 
ship of  the  parties  to  the  conveyances  was  admitted, 
which  was  such  as  to  throw  the  burden  of  proof  as  to  good 
faith  upon  them  under  the  familiar  rule  of  this  state. 
After  this  proof  was  offered  and  received,   defendants 
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demurred  to  the  evidence,  which  demurrer  was  sustained 
by  the  district  court.  The  record  itself  does  not  show  the 
ground  upon  which  the  demurrer  was  sustained  by  the 
court,  but  it  is  stated  in  appellant's  brief,  and  not  denied 
by  appellees,  that  it  was  upon  the  ground  that  the  judg- 
ment which  it  sought  to  enforce  by  the  creditors'  suit 
had  become  dormant,  and  that  thereby  the  right  to  main- 
tain the  action  had  abated. 

Among  the  issues  raised  by  the  answers  were  the  bank- 
ruptcy of  the  principal  defendants,  and  the  filing  of  ap- 
pellant's judgment  as  an  unsecured  claim  against  the 
bankrupt  estate.  Since  no  evidence  was  offered  or  re- 
ceived in  the  district  court  upon  these  issues,  and  the 
case  was  decided  there  upon  other  grounds,  it  is  unneces- 
sary for  the  questions  presented  by  the  pleadings,  in  re- 
lation to  the  effect  of  the  bankruptcy  and  the  filing  of 
appellant's  claim,  to  be  considered  here.  The  demurrer 
to  the  evidence  should  have  been  overruled. 

We  therefore  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  statcHl  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 

Reversed. 

HOLCOMB,  C.  J. 

I  do  not  think  the  prior  decisions  of  the  court  afford 
any  tenable  ground  for  the  contention  that  a  judgment 
in  a  law  action  becomes  a  lien  on  the  purely  equitable  in- 
terest of  the  judgment  debtor  in  real  estate,  or  that  such 
interest  can  be  reached  by  an  execution  on  such  judgment. 
I  do  not  see  the  wisdom  or  necessity  of  explaining  or  dis- 
tinguishing as  to  such  opinions  in  rendering  a  decision  on 
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the  questions  arising  in  the  case  at  bar.  Certainly,  in  the 
case  of  Wester  celt  v.  Ihigge,  supra — a  case  involving  the 
right  of  enforcing  an  attachment  lien — the  principle  is  dis- 
tinctly recognized  that  a  purely  equitable  interest  in  real 
estate  can  be  reached  only  by  invoking  the  aid  of  a  court 
of  equity.  In  First  Nat.  Bank  v.  Gibson  and  State  Rank 
V.  Relkf  supra,  the  things  decided  were  in  respect  of  the 
time  when,  and  the  essential  prerequisites  uf^on  which,  a 
creditor's  bill  might  be  maintained.  In  neither  was  the 
que.stion  of  the  lien  of  a  judgment  on  an  equitable  interest 
in  real  estate  considered  or  decided.  As  to  Foley  v,  Doyle, 
supra,  this  is  an  opinion  of  a  class  formulated  by  the 
supreme  court  commissioners  which  has  been  designated 
as  "unofficial."  Such  opinions  are  of  no  value  as  author- 
ity or  precedent.  Whatever  value  they  possess  must  be 
found  in  their  intrinsic  merits  as  being  cogent  in  reason- 
ing and  sound  in  principle.  The  doctrine  of  stare  decisis 
has  no  application  to  opinions  of  this  character.  The 
court  is  not  necessarily  bound  by  anything  said  therein, 
nor  to  the  propositions  of  law  enunciated  on  which  the 
conclusions  are  predicated.  It  approves  only  the  con- 
clusions. It  is  not  rcHjuired  of  the  court  that  such  opinions 
be  cited  with  approval,  if  deemed  sound  in  all  respects,  nor 
that  an  effort  should  be  mad6  to  explain,  distinguish^ 
criticise  or  disapprove  them  when  not  followed  in  subse- 
quent decisions  in  other  cases  brought  here  for  its  de- 
termination. The  court  has  not  necessarily  approved  all 
the  propositions  of  law  advanced  as  indicated  either  in 
the  syllabi  or  in  the  opinions  themselves.  They  rest  on 
an  altog(*ther  different  footing  from  the  opinions  pub- 
lished in  the  official  reports. 
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Bakah  J.  Kbllby,  appellant,  V.  Lyman  S.  Boteb  bt  al., 

APPELLEES. 

Filed  Mat  18,  1904.    No.  13,673. 

Svldence  examined,  and  held  to  sustain  tbe  Judgment  of  the  district 
court. 

Appeal  from  the  district  court  for  Cheyenne  county: 
Hanson  M.  Grimes,  Judge.    Afflrmed. 

W.  P.  Miles  and  Homer  d  Earner,  for  appellant. 

Wilcox  d  Halligan,  contra. 

Lbtton,  C. 

On  the  19th  day  of  April,  1902,  one  Fidelia  Neumann 
was  the  owner  of  about  160  acres  of  land  in  Cheyenne 
county,  Nebraska.  On  that  day  she  executed  a  lease  of 
the  same  to  Lyman  8,  Boyer  for  a  period  of  2  years;  the 
term  ending  April  1,  1904;  the  consideration  being  the 
sum  of  |25  a  year,  to  be  paid  April  1,  1903,  and  April  1, 
1904.  The  lease  also  contained  these  further  provisions: 
'^n  case  Lyman  8.  Boyer  shall  construct  a  lateral  from 
the  Chimney  Kock  irrigation  ditch  to  and  through  the 
said  land,  Mrs.  Fidelia  Neumann  agrees  to  pay  half  the 
expenses,  not  to  exceed  f 50,  for  said  lateral  to  Lyman  8 
Boyer.  In  case  Mrs.  Fidelia  Neumann  should  sell  the 
above  described  land  before  the  expiration  of  this  con- 
tract, Lyman  8.  Boyer  agrees  to  give  peaceable  possession 
of  this  land  any  time  to  her,  when  the  expense  incurred 
in  building  lateral  and  loss  incurred  by  vacating  the 
above  named  land  are  paid.  Damages  shall  be  agree  J 
upon  by  3  disinterested  parties."  This  lease  was  signed 
by  both  parties.  Boyer  went  into  possession  of  the  prem- 
ises under  the  lease.  On  April  15,  1903,  Mrs.  Neumann 
sold  the  land  to  the  plaintiff  and  appellant,  8arah  J. 
Kelley,  who  claims  possession  of  the  same  under  her  deed 
from  Mrs.  Neumann.    At  the  time  of  the  sale  the  plaintiff 
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was  fnlly  advised  of  the  lease  and  of  its  conditions,  and 
that  Boyer  was  in  possession  thereunder.  The  land  is  noc 
cultivated  but  is  used  as  hay  land.  Boyer  cut  the  hay  upon 
it  in  1902,  and  in  1903  was  again  cutting  the  hay  upon 
the  land  when  the  plaintiff  Kelley  began  this  action,  al- 
leging that  she  was  the  owner  of  the  premises;  that  the 
defendants  Lyman  S.  Boyer  and  George  Boyer  had  entered 
upon  the  land  without  any  warrant  in  law  or  color  of 
right,  and  were  cutting  the  hay  crop  and  appropriating  it 
to  their  own  use;  that  the  defendants  are  insolvent,  and 
that  she  has  no  adequate  remedy  at  law,  and  praying  for 
an  injunction.  Lyman  S.  Boyer  answered,  setting  up  his 
lease  and  claiming  possession  under  the  same.  George 
Boyer  disclaim<Hl  any  interest  in  the  premises.  At  the 
trial  the  court  found  that  the  action  was  one  to  enjoin  a 
mere  trespass;  tliat  an  injunction  does  not  lie  to  restrain 
the  same,  unless  the  injury  is  irreparable,  or  the  defendant 
is  insolvent;  and  that  the  injury  is  not  irreparable  and 
the  defendant  is  not  insolvent,  and  dissolved  the  injunc- 
tion and  dismissed  the  case.  In  this  court  the  appellant 
urges  that  there  had  been  a  settlement  between  Boyer 
and  Mrs.  Neumann  under  the  terms  of  the  lease,  by  which 
Boyer  gave  up  and  surrendered  his  right  to  the  possession 
of  the  land  for  his  unexpired  term;  that  the  action  of 
Boyer  in  cutting  and  removing  the  only  valuable  crop 
upon  the  premises,  and  taking  away  the  very  thing  on  ac- 
count of  which  the  plaintiff  purchastnl  the  property,  was 
more  than  a  mere  trespass,  and  that  under  the  pleadings  in 
the  case  there  is  no  d(mial  of  the  allegation  in  regard  to 
the  insolvency  of  the  defendant  Lyman  S.  Boyer,  and, 
consecjuently,  the  allegation  of  insolvency  in  the  petition 
must  be  taken  as  true.  The  burden  of  nroof  was  upon  th* 
plaintiff  to  establish  the  fact  that  Boyer  was  a  trespasser, 
as  she  alleges  in  her  petition,  and  was  upon  the  land  with- 
out any  right. 

From  a  careful  examination  of  the  testimony,  we  are 
of  the  opini<m  that  it  fails  aiBrmatively  to  show  that  a 
settlement  was  ever  had  between  Boyer  and  Mrs.  Neu- 
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maniiy  by  which  Beyer's  right  to  compensation  under  the 
terms  of  the  lease  for  a  surrender  of  his  right  to  the  pos- 
session of  the  premises  was  ever  settled,  or  that  any  agree- 
ment was  ever  made  between  him  and  Mrs.  Neumann, 
whereby  he  was  to  give  up  his  rights  under  the  lease  to 
the  plaintiff.  The  evidence  further  fails  to  show  that 
Boyer  ever  surrendered  the  possession  of  the  premises  to 
the  plaintiff,  or  that  she  had  ever  exerciswl  active  owner- 
ship over  the  same  up  to  the  time  of  the  beginning  of 
this  action. 

The  uncontradicted  testimony  further  shows  that  Boyer 
irrigated  the  land  .in  June  and  July  of  1903,  and  that  he 
kept  stock  from  straying  or  trespassing  upon  the  same 
so  as  to  avoid  injury  to  the  hay  crop;  while  there  was  no 
evidence  whatever  to  show  that  the  plaintiff  had  ever 
taken  actual  possession  of  the  land,  or  exerciscnl  any 
actual  dominion  over  it.  The  proof  falls  far  short  of 
sustaining  the  allegations  of  the  petition,  and  the  judg- 
ment of  the  district  court,  although  based  upon  other 
grounds  than  those  set  forth  in  this  opinion,  was  right 
and  should  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Walter  Moisb  &  Company  v.  Willl\m  Krug. 

Piled  Mat  18,  1904.    No.  13,349. 

Liqaor  Iiieanse:  Salb  op  Liqtjobs:  Bbtoppel.  The  holder  of  a  saloon 
license,  who  permits  other  parties  to  conduct  a  business  under 
it  hi  hia  name,  is  not  liable  for  liquors  furnished  to  those  other 
parties  by  one  who  is  aware  of  the  situation,  and  deals  with  such 
parties  on  their  own  credit  As  against  such  a  claim,  the  license 
holder  is  not  estopped  to  deny  having  made  the  purchase. 
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Error  to  the  district  court  for  Douglas  county:    Wil- 
LARD  W.  Slabaugii,  JUDGE.    Affirmed. 

Cooper  d  Dunn  and  S.  R,  Rush,  for  plaintiff  in  error. 
John  C.  Cowhiy  eontra, 

Hastings,  C. 

.  There  seems  to  be  but  a  single  question  in  the  present 
ease.  Does  public  policy  rcM^uire  that  one  who  takes  out 
a  license  as  a  liquor  deal(»r  at  a  given  place,  and  has  the 
business  conducted  in  his  name,  not  only  be  conclusively 
deemed  the  proprietor  of  the  place  while  it  continues 
open  under  his  license,  but  held  liable  to  the  vendor  for 
all  liquora  sold  to  any  one  for  the  purpose  of  resale  in 
Kuch  business?  Plaintilf  brought  this  suit  on  two  causes 
of  action:  (1)  For  a  balance  for  liquors  sold  and  de- 
livered at  1024  North  IGth  street,  Onuiha,  while  William 
lIcAvoy  wajs  managing  and  operating  a  saloon  there  as 
defendant's  agent  and  reprei^entative.  (U)  For  a  like 
balance  on  account  of  gocnls  sold  and  delivenHl  at  the 
same  plac(*,  during  the  year  previous,  while  it  was  operated 
by  John  Goodfellow  in  defendant's  name.  The  total 
amount  of  the  two  claims  is  $1,0>>1.44.  The  answer  is  a 
denial  of  the  indc^btc^lness,  and  a  spcH'ial  denial  that  Mc- 
Avoy  and  (loodfellow,  or  either  of  them,  were  defendant^s 
agents,  and  a  general  denial  of  all  allegations.  The  reply 
allegcHl  that  defendant  held  a  lease  of  the  building;  held 
the  license  under  which  the  salo<m  run,  and,  cons(»quently, 
could  not  permit  or  authorize  any  other  person  to  conduct 
it  in  his  name,  and  was  estopped  from  denying  the  agency 
of  Goodfellow  and  McAvoy,  or  his  liability  for  the  goods 
bought  by  them  for  sale  in  the  saloon.  At  the  trial  the 
plaintiff  requested  three  instructions  to  the  effect  that, 
if  the  saloon  was  with  Krug's  consent,  licensed  in  his 
name  and  he  permitted  Goodfellow  and  McAvoy  to  con- 
duct it,  that  made  them  his  agents,  and  him  responsible  for 
their  purchases.     The  court  refused  these  instructions, 
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and  told  the  jury  that,  if  Goodfellow  and  McAvoy  ac- 
tually were  Krug's  agents  in  making  the  purchase,  or  if 
Krug's  actions  induced  the  plaintiff,  reasonably  to  be- 
lieve they  were  his  agents,  and  the  goods  were  sold  on  the 
faith  of  it,  the  defendant  would  be  liable;  but  that,  if 
Goodfellow  and  McAvoy  were  not  agents  authorized  to 
purchase  the  goods  on  defendant's  behalf,  and  the  plaintiff 
had  no  reason  to  believe,  and  did  not  believe,  that  they 
were  authorized  to  purchase  on  defendant's  behalf,  plain- 
tiff would  be  compelled  to  look  to  Gtoodfellow  and  McAvoy 
for  payment. 

It  is  not  disputed  that  on  the  instructions  given,  the 
finding  of  the  jury  is  supported  by  the  evidence.  As  be- 
fore indicated,  the  sole  question  seems  to  be,  whether  pub- 
lic policy  requires  that  one  who  ostensibly  conducts  a 
saloon  business,  and  has  it  licensed  in  his  name,  shall 
be  conclusively  held  liable  for  purchases  as  well  as  sales. 
.The  trial  court  thought  not,  and  applied  to  the  case  the 
ordinary  doctrines  of  estoppel  by  acts  and  representations. 
The  plaintiff  earnestly  contends  that  this  was  error,  and 
that  the  defendant  should  no  more  be  allowed  to  deny  his 
responsibility  for  purchases  than  for  sales ;  that  the  busi- 
ness is  conclusively  admitted  to  have  been  his,  and  that  he 
should  be  held  liable  for  all  liquor  that  went  into  it  for 
the  purpose  of  sale  in  his  name.  The  Nebraska  case  which 
seems  to  be  most  strongly  relied  upon  is  that  of  Hall  v. 
Hart,  52  Neb.  4.  The  question  in  Hall  v.  Hart,  as  stated 
by  the  court,  was,  "Whether  one  purchasing  the  stock  and 
business  of  a  licensed  saloon  keeper,  and  by  agreement  con- 
tinuing such  business  ostensibly  in  the  name  of,  and  by 
virtue  of  the  license  issued  to,  his  vendor,  will  be  heard  to 
claim  the  property  so  purchased  when  taken  to  satisfy  an 
exwution  or  order  of  attachment  against  the  latter  for 
a  debt  existing  at  the 'date  of  such  transfer.''  It  was  held 
that  the  purchaser  who  had  continued  to  use  the  license 
of  his  vendor  would  not  be  permitted  to  allege  and  prove 
such  a  fraud  upon  the  school  fund  of  the  state,  in  order 
to  replevin  the  property  which  had  been  levied  upon  as 
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that  of  his  rendcnr.  This  waA  on  the  ground  that  the  agree^ 
inent  through  which  he  must  claim  his  title  to  the  goods 
wdfi  a  fraud  upon  public  morals,  and  would  not  be  per- 
mitted to  be  set  up.  There  is  little  analogy  to  the  present 
case.  It  even  seems  that  the  doctrine  of  Hall  v.  Hart 
would  go  rather  against^  than  in  favor  of,  the  plaintiff's 
claim  in  this  case.  If  the  finding  of  the  jury  in  the  present 
case  is  correct^  the  sale  of  this  liquor  was  to  McAvoy  and 
OoodfelloWy  made  by  the  plaintiff  with  full  knowledge 
that  they  were  in  fact  conducting  this  business  in  de- 
fendant's name  for  their  own  benefit.  If  such  action  on 
their  part,  and  on  Krug'Si  was  against  public  policy,  it 
seems  clear  that  plaintiff  must  be  held  to  have  been 
particepa  criminia.  Parties  in  pari  delicto  can  hardly 
derive  additional  rights  from  its  being  a  criminal  trans- 
action, if  such  it  is.  In  fact,  however,  it  would  seem  that 
the  estoppel  would  go  no  further  than  to  transactions  in 
the  way  of  selling.  The  law  does  not  interfere  in  any  way . 
nor  prescribe  any  restrictions  as  to  the  manner  whereby 
liquor  dealers  shall  obtain  their  stock.  It  is  doubtless  true 
that  Krug  would  be  estopped  to  deny  that  the  sales  made 
by  Goodfellow  and  McAvoy  were  on  his  behalf.  It  does 
not  seem  to  follow  that  defendant  must  be  compelled  to 
admit  that  purchases  by  them  were  his  purchases.  There 
seems  nothing,  either  in  law  or  public  policy,  which 
would  prevent  Krug's  procuring  all  the  liquor  sold  in  the 
saloon  from  Ooodfellow  and  McAvoy,  and  nothing  which 
would  prevent  them  from  arranging  to  supply  it  and  be- 
coming personally  resi>onsible  to  any  parties  from  whom 
it  was  procured.  If  they  did  so  become  personally  liable 
to  imch  parties,  and  the  goods  were  sold  to  them  and  not 
to  Krug,  even  if  tiiey  were  sold  out  under  Krug's  name 
and  under  his  license,  it  would  hardly  seem  to  operate  in 
any  way  to  make  him  liable  for  them  to  the  plaintiff. 

It  is  recommended  that  the  judgment  of  the  distrii*t 
court  be  affirmed. 


Ames  and  Oldham,  OG.,  concur. 


Vol.  72]  JANUARY  TERM,  1904.  47 


Zwelbel  v.  CaldwelL 


By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affibmbd. 


Philip  H.  Zweibel^  appellee,  v.  Victor  B,  Caldwell 

ET  AL.,  appellants.* 

Fn£D  Mat  18,  1904.    No.  13,540. 

1.  Beview:  Transcript:  New  Trial.  Where  a  party  has,  without 
fault  or  neglect  on  his  part  or  his  attorneys',  failed  to  obtain  a 
transcript  for  a  review  on  error  in  this  court,  a  new  trial  will 
be  granted,  if  necessary  to  secure  him  this  constitutional  rlg^t 


t, .    It  is  not  necessary  to  such  right  that  error  in  the  Judgment 

sought  to  be  reviewed  should  be  alleged  or  proved. 

3.  Sridenoe  held  to  sustain  trial  court's  finding,  that  the  failure  to 
obtain  a  transcript  of  the  proceedings  amd  Judgment  against  him 
for  filing  with  his  petition  in  error  in  this  court  was  without 
fault  or  nc;^lect  on  plaintiff's  part 

Appeal  from  the  district  court  for  Sarpy  county: 
Gi^BGE  A,  Day,  Judge.    Affirmed. 

Hamilton  d  Maxwell,  tor  appellants. 

Baldrige  &  De  Bord  and  G.  M.  Mullins,  contra, 

Hastings,  C. 

This  is  an  appeal  from  a  decree  of  the  district  court  for 
Sarpy  county  entered  on  November  23,  1903,  setting  aside 
a  judgment  in  ejectment  of  that  court  entered  on  Novem- 
bcflp  2, 1901,  and  ordering  a  new  trial.  The  findings  of  the 
trial  court  are  that,  after  a  trial  by  jury,  the  defendants 
recoverBd  a  judgment  against  the  plaintiff  here;  that  a 
motion  for  a  new  trial  was  filed  and  overruled;  that 
Zweibel  and  his  attorneys  exercised  due  diligence  to  pro 
cnre  a  transcript  of  the  record  in  that  case  for  the  purpose 

•fieheaaring  denied.    See  opinion,  p.  63,  post. 
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of  prosecuting  error  to  the  supreme  court,  and  were 
unable,  through  no  fault  of  theirs,  to  procure  it  within  6 
months,  and  the  procuring  of  the  transcript  was  prevented 
through  the  inability  of  the  clerk  of  the  court  to  furnish 
it  w^ithin  the  time,  and  that  Zweibel  having  lost  his  right 
to  a  review  on  error  was  tliorefore  entithnl  to  a  new  trial 
in  the  ejectment  action.  The  defendants  requested  a  spe- 
cial finding  a^  to  the  employment  of  H.  Z.  Wedg\^  ood  as  at- 
torney for  them  in  the  eject inent  suit,  and  the  couii:  found 
that  Wedgvi'ood,  as  attorney  for  them  in  the  ejectment 
suit,  was  employtMi  to  assist  in  the  trial  and  for  no  other 
purpose,  and  within  4  days  aft;T  was  paid  for  his  services, 
which  terniinate<l  his  employmc^nt.  Th(»re  is  no  general 
finding,  and,  upon  the  rcH^ord,  the  ori<2:inal  ejectment  judg- 
ment stands  as  set  aside  for  th(»  rt^ason  that,  because  of  the 
inability  of  the  clerk  to  furnish  the  transcript  within  6 
months  and  the  inability,  without  fault  on  their  part, 
of  Zweibel  or  his  attorneys  to  get  it,  he  is  entitled  to  a  new- 
trial,  and  it  is  allowed  him. 

The  defendants  on  their  appeal  say,  in  the  first  place, 
that  the  petition  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  The  basis  of  this  claim  is  the  fact 
that  Zweibel's  petition,  filed  in  the  district  court  for  Sarpy 
counMH|d  not  allege  any  error  in  the  ejectment  action  in 
which  th^ judgment  was  rendered;  that,  consequently, 
there  was  no  right  shown  to  review  it,  and  no  prejudice  in 
the  failure  of  the  clerk  to  prepare  a  transcript.  The  peti- 
tion shows  the  beginning  of  an  action  to  recover  certain 
described  premises;  the  filing  of  a  general  denial,  and  a 
trial  before  Judge  Baker  in  the  Sarpy  county  district 
court;  a  full  hearing  and  a  verdict,  it  being  the  second  trial 
of  the  case ;  the  filing  of  a  motion  within  3  days  for  a  new 
trial,  which  motion  is  alleged  to  have  set  up  certain  errors 
of  the  court  and  irregularities  at  the  trial;  "that  among 
the  errors  alleged  was  that  the  verdict  was  contrary  to 
law;  that  the  verdict  was  not  sustained  by  the  evidence, 
and  that  the  court  erred  in  giving  each  of  the  following 
instructions,  to  wit,  1,  2,  8,  4,  5,  6,  7,  8  and  9;  said  in- 
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structions  being  given  by  the  court  on  its  own  motion,  and 
it  was  alleged  in  said  motion  for  a  new  trial  that  the  trial 
court  erred  in  refusing  to  give  each  of  the  instructions 
3,  4  and  5  asked  by  the  defendants;'^  that  the  motion  was 
heard  and  overruled,  and  judgment  entered  in  November, 
1901 ;  that  a  bill  of  exceptions  was  ordered  and  prepared, 
signed,  settled  and  filed  within  the  time  allowed  by  law; 
a  supersedeas  bond  was  given,  and  a  precipe  for  a  tran- 
script of  the  petition,  answer  and  reply,  of  the  orders  ot 
the  court  and  instructions  requested  and  given,  of  the 
order  refusing  instructions,  of  the  motion  for  new  trial, 
of  the  ruling  of  the  court  on  it,  and  of  the  time  of  the 
Courtis  adjournment,  filed  within  3  months  of  the  judg- 
ment; and  also  that  the  clerk  had  been  retiuested  a  num- 
ber of  times,  both  previously  and  subsequently,  to  prepare 
a  transcript ;  that  the  files  and  records  were  not  within  the 
control  of  the  plaintiff,  and  there  was  no  complete  record ; 
that  the  instructions  of  the  court  were  partly  typewritten 
and  partly  hand  written,  and  could  not  be  reproduced; 
that  plaintiff  was  informed  by  the  court's  stenographer 
that  there  was  no  copy  of  the  instructions  in  existence; 
that  frequent  demands  by  Zweibel  and  his  counsel  were 
unavailing,  because  the  clerk  could  not  make  the  tran- 
script; that  plaintiff  used  all  possible  dili^jence,  but  failed 
to  obtain  his  transcript,  and  without  fault  on  his  part,  was 
deprived  of  his  appeal  from  said  judgment  to  the  supreme 
court.  It  is  alleged  that,  after  the  time  for  filing  the 
ap[)eal  had  gone  by,  counsel  for  the  defendants  returniMl 
to  the  clerk  the  instructions  of  the  court  and  some  of  the 
other  files;  that  repeated  demands  had  been  niadc^  upon 
defendants'  counsel  for  such  files  within  the  proper  time, 
and  defendants'  counsel  had  kept  the  instructions  and  de- 
nied knowledge  of  their  existence,  and  by  reason  of  such 
action  the  clerk  was  unable  to  obtain  the  files,  and  plain- 
tiff unable  to  secure  his  transcript. 

The  only  allegation  of  any  error  in  the  ejectment  pro- 
ceedings is  the  implied  one  embraced  in  the  allegation  that 
such  error  w-as  set  up  in  the  motion  for  a  new  trial.    There 
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is  no  direct  allegation  in  the  petition  that  there  was  any 
good  ground  for  a  reversal.  If  the  petition  is  to  be  sus- 
tained, it  must  be  on  the  ground  that  the  right  to  review 
is,  in  the  state  of  Nebraska,  a  constitutional  one,  guaran- 
teed to  a  party  in  every  instance,  and  does  not  dep<?nd  for 
its  existence  upon  there  being  error  in  the  record.  A  de- 
murrer was  filed  to  this  petition  and  was  overruled.  De- 
fendants then  answered,  admitting  the  pleadings,  the  trial, 
the  verdict,  the  motion  for  a  new  trial  and  the  errors  as- 
signed in  it,  its  overruling  and  judgment  for  defendants, 
and  the  settling  of  a  bill  of  exceptions.  The  filing  of  a 
supersedeas  bond  is  denied  for  lack  of  information,  as  is 
also  the  precipe  for  a  transcript,  and  the  allegations  as  to 
demand  upon  the  clerk,  and  as  to  the  files  and  records  be- 
ing in  the  posso^sion  of  defendants'  counsel,  and  also  as 
to  whether  or  not  there  had  bwn  a  request  of  the  steno- 
grapher for  copy  of  the  instructions,  and  the  statement 
made  by  him  that  th(»y  could  not  be  obtained.  The  oth^ 
allegations  of  the  pi^tition  were  denicMl.  The  defendants 
also  alk^e  that  their  attorneys,  as  plaintiff  well  knew,  had 
long  befon^  the  month  of  January,  1902,  full  copies  of 
all  the  pleadings  in  the  action,  and  instructions  given  by 
the  court  to  the  jury,  and  the  motion  for  a  new  trial ;  that 
neither  plaintiff  nor  his  counsel  ever  requested  that  they 
be  furnished,  or  took  any  st(»ps  for  the  substitution  of 
new  ones  in  said  action.  It  is  alleged  that  plaintiff  could 
have  procunnl  a  certifitni  copy  of  the  judgment,  filed  the 
same  with  his  bill  of  exceptions  in  this  court,  thereby 
giving  this  court  jurisdiction,  and  could  have  gained  at 
least  6  months'  time  in  which  to  make  search  for  the  files 
and  instructions,  and  have  them  substituted  in  case  the 
originals  could  not  be  found,  and  plaintiff  could  easily 
have  secured  a  hearing  in  the  supreme  court  on  the 
merits  of  said  ejectment  case,  and  the  failure  to  do  so 
was  solely  owing  to  the  neglect  of  plaintiff  and  his  coun- 
sel. For  a  reply  this  answer  was  denied,  and  on  trial  had 
the  findings  were  as  above  indicated. 

Besides  the  claim  that  no  cause  of  action  is  set  out,  it 
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is  further  urged  that  the  lUn^rec  is  not  supported  by  tho 
facts  found.  The  allegations  of  the  petition  are  that  the 
inability  to  make  the  n^cord,  and  eonsiHiuent  failure  of 
the  plaintiff  to  file  his  petition  in  error,  was  "by  reason 
of  the  conduct  of  tlie  counsel  for  the  plaintiffs  therein" 
(that  is  the  ejectment  case).  This  allegation  has  refer- 
ence only  to  the  conduct  of  Winlgwood.  The  trial  court 
found,  as  we  have  s<*en,  that  h(»  was  paid  off  and  dis- 
charged imnuHliately  after  defendants  recovered  their 
judgment.  For  his  acts  after  that  time  defendants  were 
not  rc*si>onsible. 

It  is  finally  urged  on  appellant\s  behalf  that  the  decree 
is  not  sustained  by  sufficient  evidence:  that  the  evidence, 
as  a  whole,  entirely  fails  to  establish  that  due  diligi^ice 
on  plaintiff's  part  would  not  have  obtained  him  a  full  tran- 
script; that  in  fact  the  evidence  discloses  nothing  now 
missing  except  some  refused  instructions,  and  that  due 
diligence  on  the  part  of  plaintiff  and  his  counsel  wouhl 
have  produced  all  of  the  rest  of  tli(»  missing  records,  and 
have  reproduced  these  lost  instructions,  at  least  in  sub- 
stance. It  does  appear,  however,  that  the  instructioni:} 
tendered  by  the  plaintiff  in  hi^  behalf  at  the  hearing  of  the 
ejectment  case  are  lost,  and  it  appt»ars  that  his  couns(»l 
are  unable  to  "reproduce"  them.  It  also  appears  that  the 
pleadings  and  instructions  given  were  returned  to  the 
ch^k's  office  by  Wedgwood  after  the  6  months  for  appeal 
had  expircHi.  It  is  tohTably  elear  that  c()pi(^s  of  this  record 
could  have  been  obtained  and  that  it  was  the  duty  of  the 
plaintiff  to  secure  them,  but  that,  as  to  the  re-fused  in- 
structions, they  are  not  to  be  had,  and  none  of  the  in- 
structions were  at  hand,  until  they  were  returned  by 
Wedg^vood  after  the  time  for  filing  transcript  had  elapsed. 

The  constitution  in  guaranteeing  to  every  litigant  a  re- 
view of  his  case  in  the  supreme  court  (constitution,  art.  I, 
section  24)  would  seem  to  indicate  that  eiiuity  would  in- 
terfere, even  to  the  extent  of  granting  a  new  trial,  to  pre- 
serve such  a  right  of  review,  if  it  had  been  prevented  with- 
out fault  of  the  party  hims(*lf.     In  the  present  case  the 
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trial  court  found,  and  we  are  not  prepared  to  say  that  its 
findings  are  contrary  to  the  weight  of  evidence,  that  tht^ 
right  of  n^view  had  been  lost,  without  fault  on  the  part  of 
the  complaining  party,  because  of  the  failure  of  the  clerk 
to  make  the  transcript.  There  is  no  finding  as  to  whether 
this  was  the  clerk's  fault  or  misfortune.  In  any  event  it 
was  his  duty  to  find  the  files  and  make  the  transcript.  It 
would  seem  that  Zweibel  and  his  counsel  had  the  right  to 
depend  on  him  for  it.  The  jurisdiction  a^ssuiued  here  for 
the  granting  of  a  new  trial  cannot  be  claimed  under  any 
recognized  head  of  equity  jurisprudence*.  It  must  be 
found,  if  at  all,  under  section  318  of  the  code,  and  the  pro- 
vision of  our  constitution,  securing  to  the  litigant  in  everj' 
case  a  review  in  the  court  of  last  resort.  Section  13,  ar- 
ticle I,  of  the  constitution,  providing  that  the  court  shall 
be  open  to  every  person  for  any  injury  done,  and  that  he 
shall  have  a  remc^dy,  has  been  held  to  be  broader  than  the 
common  law,  and  to  (aititle  the  courts  to  grant  a  remedy 
whenever  a  wrong  has  been  done,  ^iatc  v.  Elderj  31  Neb. 
1(>5,  185.  The  view  of  the  district  court,  that  the  defend- 
ant in  the  ejectment  suit,  the  plaintiff  here,  had  lost  his 
right  of  review,  without  fault  on  his  part,  and  after  mak- 
ing all  required  effort  to  obtain  it,  and  was  therefore  en- 
titled to  a  new  trial,  is  sustainable  from  the  evidence,  and 
should  be  sustained  here,  if  the  underlying  doctrine  is 
gi'anted,  that  such  loss  of  the  right  of  review  entitles  one 
to  a  new  trial,  without  the  necessity  of  any  showing  of 
probable  error  sufficient  to  reverse  the  action  of  the  court 
at  the  ejectment  trial. 

The  expressions  of  this  court  in  Currau  v.  Wilcox,  10 
Neb..  449  would  indicate  the  recognition  of  an  absolute 
right  to  review  in  all  cases,  though  in  that  case  there  was 
an  allegation  that  the  judgment  complaincnl  of  was  ren- 
dered upon  issues  not  pleaded. 

In  HoUand  t\  Chicago,  B.  d  Q.  R.  Co.,  52  Neb.  100,  a 
new  trial  was  granted  for  simple  inability  to  get  a  bill  of 
exceptions  in  the  former  one.  It  does  not  appear  that 
any  specific  error  in  the  judgment  was  pleaded,  and  the 
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case  is  put  upon  the  sole  ground  of  the  constitutional  right 
to  a  reyiew. 

In  Mathews  v.  Mnlfordy  53  Neb.  252,  in  refusing  to  con- 
sider a  bill  of .  exceptions  allowed,  without  fault  of  the 
party  presenting  it,  after  the  prescribed  time,  the  opinion 
says :  "The  remedy,  if  any,  is  by  application  in  equity  for 
a  new  trial/^  In  all  of  these  cases  the  constitutional  right 
to  a  review  is  spoken  of  and  treated  as  absolute.  It  is 
true,  the  question  as  to  the  necessity  of  some  showing  of 
error  in  the  judgment  complained  of  is  not  touchcKl  upon 
in  any  of  them.  In  the  absence  of  such  a  showing  the  loss, 
without  fault,  of  one's  constitutional  right  of  review  would 
8(^m  sufficient  to  warrant  a  new  trial,  and  that  prejudice 
will  be  presumed. 

It  is.  recommended  that  the  action  of  the  trial  court  be 
aflairmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  action  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
Januarv  5,  1905.    Rehearing  denied: 

1.  Review:  New  Tbial:   Equity.     In  an  action  in  -  equity  to  obtain  a 

new  trial  of  an  action  at  law  on  the  ground  that  the  party  com- 
plaining has  been  deprived  of  the  right  to  have  his  case  reviewed 
in  the  supreme  court,  it  must  appear  that  there  was  a  genuine 
controversy  in  the  law  action,  and  that  in  the  trial  thereof  mat- 
ters were  determined  adversely  to  the  party  complaining  to  the 
prejudice  of  his  interests,  and  that  he  was  by  fraud  or  accident 
deprived  of  his  constiti.  ional  right  to  De  heard  thereon  in  the 
court  of  last  resort,  and  that  he  was  himself  without  fault. 

2.  NTew  Trial:    Pleadings.     It  should  be  made  to  appear  that  an  issue 

was  presented  in  the  pleading  in  the  law  action  involving  the 
substantial  rights  of  the  parties,  and  that  tbe  evidence  was  such 
as  to  present  a  fair  question  for  the  determination  of  a  jury. 

3.  :    .    If  the  facts  are  set  out  showing  the  nature  of  the 
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rulings  complained  of,  it  is  not  necessary  that  there  should  be  a 
direct  allegation  that  there  was  error  in  the  trial  at  law. 

:   Evidence:   Review.     If  the  petition  for  a  new  trial  is  de- 


fective in  that  regard,  and  evidence  is  given  showing  the  nature 
of  the  ruling  complained  of  sufficiently  to  enable  the  court  to 
determine  that  there  was  a  substantial  question  of  law  upon  the 
record  of  the  former  trial  which  the  party  complaining  desired 
in  good  faith  to  present  to  the  reviewing  court,  the  party  offering 
such  evidence  cannot  be  heard  to  object  to  such  defect  In  the 
petition. 

5.  New  Trial:    Transcript:    Equity.     If  it  is  impossible  to  obtain  a 

sufficient  transcript  to  present  the  errors  complained  of  to  this 
court,  it  is  not  proper  pra^Lice  to  file  an  imi)erfect  transcript 
with  a  petition  in  error,  with  the  purpose  of  afterwards  procuring 
a  complete  transcript  and  amending  the  petition  in  error,  where 
there  is  no  reasonable  certainty  of  being  able  to  procure  such 
,  amended  transrript.  To  fail  to  do  so  is  not  negligence  that  will 
defeat  an  action  in  equity  for  a  new  trial. 

6.  Finding:   Evidence.     The  plaintiff  in   such   equity  action  must  be 

himself  without  fault.  The  former  opinion  herein  that  the  evi- 
dence is  sufficient  to  justify  the  finding  of  the  trial  court  is  ad- 
hered to. 

Sedgwick,  J. 

The  appellants  in  this  case  complain  of  a  decree  in 
equity  in  the  district  court  for  Sarpy  county  setting  aside 
a  former  judgment  in  an  action  at  law  in  that  court  and 
granting  a  new  trial  tlu  rt  in.  In  the  opinion  of  the  com- 
missioner upon  the  foriiur  hearing  it  was  said  that,  in 
the  absence  of  any  showing  of  error  upon  the  trial  at  law, 
"the  loss,  without  fault,  of  one's  constitutional  right  of 
review  would  seem  sufficii^nt  to  warrant  a  M(»w  trial,  and 
that  prejudice  will  be  pn^sumed."  The  reargnment  was 
ordere<l  mainly  for  the  purpose  of  further  considering  this 
statement  of  the  law  as  applicable  in  this  case.  In  the 
decisions  of  this  court  refcrri^d  to  by  the  commissioner  and 
in  other  cases  cited  in  the  liriefs,  the  precise*  question  here 
discussed  was  not  presented.  The  language  uscxl  must  be 
understood  in  the  light  of  this  fact.  The*  constitutional 
guarantee  is  not  for  the  purpose  of  enabling  parties  to 
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indulge  a  litigious  disposition.  It  must  undoubtedly  be 
made  to  appear  that  there  is  a  genuine  cause  to  present, 
and  that  the  object  is  to  use  this  constitutional  privilege 
to  present  in  good  faith  a  claim  of  right  to  the  court  of 
last  resort  for  determination.  If  it  app(*ars  that  there  is 
a  genuine  controversy,  and  that  in  the  trial  of  that  con- 
troversy questions  were  determined  adversely  to  the  party 
complaining  to  the  prejudice  of  his  interests,  and  that  he 
was  by  fraud  or  accident  deprived  of  his  constitutional 
right  to  be  heard  thereon  in  the  court  of  last  resort,  and 
that  he  was  himself  without  fault,  equity  should  grant 
relief.  This  is  clearly  established  by  the  decisions  of  this 
court  above  referred  to. 

1.  That  there  was  a  genuine  controversy  between  the 
parties  suflSciently  appears..  The  nature  of  the  issue  in  the 
law  action  is  set  out  in  this  petition.  It  is  alleged  that 
both  parties  introduced  evidence  upon  the  trial  and  that 
the  issue  was  submitted  to,  and  detenniniM^l  by,  a  jury.  If 
the  trial  court  had  found  that  there  was  no  conflict  in  the 
evidence  and  had  directed  a  verdict  in  the  law  action,  it 
might  have  been  necessary  for  this  plaintiff  to  set  out  so 
much  of  the  record  and  evidence  upon  the  trial  at  law  as 
would  show  that  there  was  a  genuine  controversy,  in  which 
the  party  complaining  was  seeking  in  good  faith  to  assert 
an  actual  claim  of  right. 

2.  There  is  in  this  petition  no  direct  allegation  that 
there  were  prejudicial  errors  in  the  trial  of  the  law  action. 
If  the  facts  were  set  out  showing  the  nature  of  the  rulings 
complained  of,  whether  those  rulings  were  or  were  not 
erroneous  would  be  a  conclusion  of  law.  This  petition 
is  open  to  some  criticism  in  this  regard,  but  we  think  that, 
in  view  of  the  conditions  that  we  find  in  the  record,  it  i^ 
suflScient  to  support  the  decnv.  It  is  alleged  that  a  motion 
for  a  new  trial  was  filed  in  that  action,  and  that  it  con- 
tained assignments  of  error.  "That  among  the  errors 
alleged  was  that  the  verdict  was  contrary  to  law;  that  the 
verdict  was  not  sustained  by  the  evidence,  and  that  the 
court  erred  in  giving  each  of  the  following  instructions, 
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to  wit,  1,  2,  3,  4,  5,  6,  7,  8  and  9 ;  said  instructions  being 
given  by  the  court  on  its  own  motion,  and  it  was  alleged 
in  said  motion  for  a  new  trial  thlat  the  trial  court  erred  in 
refusing  to  give  each  of  the  instructions  3,  4  and  5  asked 
by  the  defendants."  No  motion  was  made  to  make  the 
petition  more  spociflc.  There  was  a  general  demurrer  to 
the  petition  which  was  overruled,  and  the  defendant  an- 
swered. This  answ<T  contained  manj^  affirmative  allega- 
tions, and  for  reply  a  general  denial  was  filed.  The  plead- 
ings in  the  law  action  W(  re  in  evidence,  and  the  motion  for 
a  new  trial  was  put  in  evidence  by  the  defendants  them- 
selves. In  this  condition  of  the  record,  the  matter  must 
be  considered  as  though  the  petition  herein  set  out  the 
assignments  in  full  as  contained  in  the  motion  for  a  new 
trial.  This  motion  for  a  new  trial  was  comprehensive,  and 
in  some  instances  the  assignments  were  so  made  as  to  leave 
no  doubt  of  the  precise  question  which  it  was  sought  to 
present  to  the  reviewing  court.  Thus  the  ruling  com- 
plained of  was  fully  shown  to  the  court,  from  which  the 
court  could  determine  whether  there  was  a  substantial 
question  upon  the  record  which  the  party  complaining  de- 
sired in  good  faith  to  submit  to  the  reviewing  court. 

3.  It  is  urged  that  this  record  does  not  show  that  this 
plaintifiF  has  b(H*n  d(»priv(Hl  of  his  right  to  bring  the  case 
to  this  court.  It  is  admitted  that  he  could  not  have  ob- 
tained a  transcript  of  the  whole  record  necessary  to  a  re- 
view of  his  case  within  the  time  limited  for  the  commence- 
ment of  his  proccH^dings  in  this  court,  but  it  is  said  that 
he  might  have  obtained  a  transcript  of  enough  of  the  record 
so  as  to  have  given  this  court  jurisdiction  by  filing  such 
transcript  with  his  petition  in  error.  If  that  part  of  the 
record  was  lost  which  showed  the  proceedings  complained 
of,  and  the  transcript  could  not  be  made  to  show  the  al- 
legc^d  errors  relied  upon,  it  cannot  be  said  to  have  been 
the  duty  of  the  plaintiff  to  institute  proceedings  in  this 
court  showing  no  ground  for  relief,  in  the  hope  that  he 
might  become  able  to  amend  his  proceedings  before  a  final 
hearing  should  be  had  in  the  action.    There  was  no  reason- 
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able  certainty  that  the  transcript  could  be  completed,  and 
without  such  certainty  such  proceeding  would  be  unwar- 
ranted. 

4.  It  was  found  by  the  trial  court  that  the  plaintiff 
himself  was  without  fault,  that  this  misfortune  was  not 
caused  by  any  negligence  of  his  own.  In  the  opinion  of 
the  commissioner  the  evidence  is  reviewed  and  the  conclu- 
sion of  the  trial  court  supportiMl.  For  the  reasons  thert- 
given,  we  conclude  that  the  finding  of  the  trial  court  upon 
this  i)oint  ought  not  to  be  disturbed. 

The  motion  for  rehearing  is  overruled. 


Rehearing  denied. 


Henry  Huffman^  appellee,  v.  J.  R.  Rhodes,  Administra- 
tor, appellant. 

Filed  June  9,  1904.     No.  13,516. 

1.  Final  urder.     An  order  is  not  final  when  the  substantial  rights  of 

tbe  parties  Involved  in  the  action  remain  undetermined  and 
when  the  cause  is  retained  for  further  action.  In  such  a  case, 
the  order  is  interlocutory.  When  no  further  action  of  the  court 
is  required  to  dispose  of  the  cause  pending,  the  order  becomes 
final  and  from  which  an  appeal  or  proceedings  in  error  will  lie. 

2.  Interlocutory  Order.     The  order  and  rulings  of  the  trial  court  in 

the  case  at  bar,  set  out  in  the  opinion,  held  to  be  interlocutory 
and  not  final. 

3. :  Vacating.  An  interlocutory  order  or  ruling  may  be  re- 
versed and  vacated  at  a  subsequent  term  by  the  same  court, 
without  compliance  with  the  provisions  of  section  602  et  aequitur 
of  the  code  relating  to  the  vacation  and  modification  of  judg- 
ments and  final  orders  at  a  term  subsequent  to  that  in  which 
rendered. 

4.  Beview.  Section  675  of  the  code  does  not  give  the  right  to  have 
reviewed  by  the  supreme  court  on  appeal  the  decisions  made  by 
a  county  court  in  the  settlement  of  the  estate  of  a  person  de- 
ceased, but  such  decision  can  be  here  reviewed  by  error  pro- 
ceedings only.     Whalen  v.  Kitchen,  61  Neb.  329. 
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Appeal  from  the  district  court  for  Custer  county: 
Homer  M.  Sullivan,  Judge.     Dismissed. 

A.  R.  Humphrey  and  J.  R.  Dean,  for  appellant 

Homer  M.  Sullivan  and  C  L.  Gutterson,  contra. 

HOLCOMB,  C.  J. 

Appellee  moves  for  a  dismissal  of  this  cause  out  of  court, 
on  the  gi'ound  that  the  action  is  not  appealable  under  the 
provisions  of  section  675  of  the  code  authorizing  appeals 
only  in  actions  in  equity.  The  questions  presented  by  the 
motion  «all  for  a  determination  of  the  nature  and  char- 
acter of  the  present  action  which  has  been  removed  to  this 
court  by  appeal  as  distinguished  from  proceedings  in  error. 

The  controversy  had  its  inception  in  the  probate  court, 
wherein  was  filed  by  the  appellee  a  claim  for  several  hun- 
dred dollars  against  the  estate  of  one  Hiram  Curtis, 
deceased,  which  was  then  being  administered  upon  in  that 
tribunal.  From  an  adverse  decision  bj^  the  county  judge, 
the  claimant,  appellee  here,  appealed  his  case  to  the  dis- 
trict court.  At  the  time  of  the  trial  in  the  district  court, 
upon  issues  raised  by  the  pleadings  filed  in  the  county 
court  and  from  which  it  is  obvious  that  the  action  was  one 
at  law  for  the  recovery  of  an  alleged  indebtedness  owing 
by  the  intestate  to  the  claimant,  and  after  the  impaneling 
of  a  jury  and  the  introduction  of  evidence  by  both  parties 
the  record  i-ecites:  "After  testimony  had  been  introduced 
by  both  parties  and  both  parties  had  rested,  the  following 
order  and  stipulation  was  made:  It  was  announced  by 
the  court  that  as  a  matter  of  law  the  court  concludes  that 
the  theory  upon  which  plaintiff  sought  to  recover  in  the 
county  court  and  the  facts  upon  which  he  sought  to 
recover  in  the  county  court,  raised  a  question  that  the 
county  court  had  no  jurisdiction  to  determine,  and  that 
the  appeal  to  this  court  also  leaves  this  court  without 
jurisdiction  to  determine  said  case,  and  for  the  reason 
that  neither  court  had  jurisdiction,  the  action  aa  a  claim 
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against  the  estate  ought  to  be  dismissed.  Whereupon,  by 
agreement  of  all  parties  in  open  court,  the  plaintiff  is  to 
file  a  petition  in  equity  for  an  accounting,  alleging  the 
trusteeship  and  trust  reh^tions  of  the  deceased  with  the 
plaintiff,  and  the  suit  shall  proceed  as  an  original  action 
against  the  administrator  to  establish  the  trust  clainled  by 
plaintiff  to  be  in  his  hands  as  such  administrator,  the  ad- 
ministrator agreeing  to  file  an  answer  and  the  case  to  be 
tried  hereafter  by  the  court  as  an  equity  action  for  an 
accounting.  Whereupon,  by  the  order  of  the  court,  the 
jury  is  discharged  from  the  further  consideration  of  said 
case.  It  is  further  agreed  between  the  parlies,  that  all 
costs  up  to  this  time  in  the  county  court,  be  paid  by 
plaintiff."  New  pleadings  were  filed  in  which  the  intes- 
tate wiis  sought  to  be  charged  as  trust (*e  having  received 
and  had  control  and  the  investment  of  certain  moneys  al- 
leged to  have  come  into  his  hands  belonging  to  the  claim- 
ant and  for  an  accounting,  and  a  trust  was  sought  to  be 
impressed  upon  the  estate  of  the  decreased  for  the  satisfac- 
tion of  such  obligation.  After  joinder  of  issues  under  the 
new  pleadings  filed  after  entry  of  the  above  mentioned 
order,  the  record  discloses  that  the  cause  came  on  again 
to  be  heard  at  a  subsequent  term  of  court,  at  w^hich  time 
the  court  found  and  concluded  that,  as  a  matter  of  law,  the 
order  hereinbefore'  referred  to  holding  that  the  county 
court  had  no  jurisdiction  and  that  such  cause  could  not 
be  maintained  agaijQst  the  estate  as  a  debt  was  erroneous 
and  wrong;  and  the  court  further  concludes  that  since  the 
partii*s  agreed  that  said  case  might  be  tried  to  the  court 
without  a  jury,  that  this  court  still  has  jurisdiction  to 
try  and  determine  said  case  ui)on  the  theory  upon  which 
it  was  begun  in  the  county  court.  Findings  were  there- 
upon made  to  the  effect  that  the  est<ite  was  indebted  to  the 
plaintiff  in  a  si)ecified  sum  which  it  was  adjudged  the 
plaintiff  was  entitled  to  recover  of  and  from  the  estate 
and  which  should  be  allowed  out  of  such  estate  and  which 
amount  it  was  adjudged  and  decreed  the  plaintiff  should 
have  and  recover  from  the  defendants  in  the  action;  and 
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the  proceedings  and  judgment  were  ordered  to  be  certified 
back  to  the  county  court. 

The  appellant's  po.sition  ro.c^arding  the  effect  of  the  pro 
ceedings  had  and  the  rulings  made  and  judgment  finally 
rendered,  of  which  we  have  heretofore  made  mention,  can 
probably  be  best  stated  in  the  words  of  counsel.  In  the 
brief  in  resistance  to  the  motion  to  dismiss  it  is  said: 
"The  appellant  contends  that  any  claim  that  Henry  Iluit- 
man  had  against  th(»  estate  of  Hiram  Curtis,  deceased,  was 
ended  on  October  28,  1902,  when  the  court  made  its  an- 
nouncement of  no  jurisdiction  and  dischargcnl  the  jury, 
and  the  parties  made  their  agif^ement  in  open  court  on 
that  date.  The  appellant  contends  that  the  court  which 
made  the  findings  and  the  judgment  of  June  19,  1903,  was 
absolutely  without  jurisdiction  so  to  do,  and  that  his  find- 
ings and  his  judgment  and  all  that  he  did  are  null  and 
void.''  Can  it  be  successfully  contended  that  the  ruling 
of  the  district  court  to  the  effec*t  that  the  claim  of  the 
appellee  against  the  estate  was  equitable  in  character  and 
not  triable  as  a  legal  action,  and  that  both  the  county  and 
the  district  court  were  without  jurisdiction  to  hear  and 
determine  the  controversy  as  a  law  action  or  special  statu- 
tory proceeding,  was  a  final  order  or  judgment  disposing  of 
the  merits  of  the  controversy  and  from  which  error  could 
be  prosecute<l?  We  think  not.  The  ruling  is  lacking  in 
essential  requisites  necessary  to  constitute  a  final  order  or 
judgment.  The  court  did  not  dismiss  the  action  then  pend- 
ing on  appeal  from  the  probate  court  It  only  announced 
that  the  claimant/s  cause  of  action  being  equitable  in  its 
nature,  the  law  action  ought  to  be  dismissed  for  want  of 
jurisdiction,  whereupon  the  parties  in  anticipation  of  the 
final  action  which  was  about  to  be  taken  agreed  that  they 
would  reform  the  pleadings,  convert  the  legal  action  into 
a  suit  in  equity  and  try  it  as  an  action  in  equity.  The 
agreement  as  to  costs  referred  only  to  costs  made  in  the 
county  court,  thus  leaving  the  costs  made  in  the  district 
court  to  await  further  orders  or  to  abide  the  result  of  the 
suit.    These  rulings  and  orders  can  be  regarded  only  as 
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interlocutory.  They  fall  short  of  the  requirements  of  a 
final  order  or  judgment  from  which  an  appeal  or  error 
would  lie  had  either  party  so  desired.  It  can  hardly  be 
doubted,  had  the  proceedings  stopper!  at  the  point  we  are 
considering  that  the  rights  of  neither  party  could  have  been 
regarded  as  having  been  finally  adjudicated.  Nothing 
would  have  been  tried  or  determined.    Say  this  court: 

"In  defining  what  is  a  final  order,  we  approve  and  adopt 
the  rule  stated  in  the  case  of  Smith  v.  Sahlcr^  1  Neb.  310, 
in  which  it  is  said  that  an  order  is  final  when  it  affects  a 
substantial  right  and  determines  the  action.  An  order  is 
interlocutory  which  dissolves  an  injunction  when  the  same 
is  an  incident  of  the  action,  and  the  substantial  rights  of 
the  parties  involved  in  the  action  remain  undetermined; 
when  no  further  action  of  the  court  is  rwiuired  to  dispose 
of  the  cause  pending,  it  is  final.  When  the  cause  is  re- 
tained for  further  action,  as  in  this  case,  it  is  interlocu- 
tory.'' Clark  V.  Fitch,  32  Neb.  511.  See  also  State  v. 
irif/hjjy  60  Neb.  765;  Parmrlc  v.  Schrocdcr,  61  Neb.  553. 

What  was  in  fact  done  in  the  case  at  bar  was  to  stay 
the  proceedings  in  the  legal  action,  and  by  the  acquiescence 
of  the  parties,  the  entry  of  an  order  having  for  its  object 
the  transformation  of  the  action  into  a  suit  in  equity  by 
reforming  the  pleadings  and  the  further  prosecution  of  the 
appelkVs  demand  against  the  estate  as  an  action  in  equity. 
No  order  of  dismissal  of  the  law  action  was  entered.  No 
order  with  reference  to  the  costs  incurred  in  the  district 
court  was  made.  There  was  in  short  no  finality  to  the 
action  taken  wherein  it  was  agreed  to  transform  the  law 
action  into  a  suit  in  equity  and  to  reform  the  pleading 
so  as  to  accomplish  that  r(*sult.  The  rule  invoked  by  ap- 
pellant with  respect  to  the  vacation  and  modification  of 
judgments  and  final  orders  at  a  subsequent  t(»rm  to  that  in 
which  rendered,  therefore,  has  no  application  to  the  pro- 
ceedings later  on  taken  in  the  case  at  bar.  After  plead- 
ings had  been  filed  and  the  action  had  been  apparently 
changed  to  one  in  equity,  the  case  was  again  taken  up  for 
consideration  and  further  hearing  and  the  court  then  found 
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and  concluded  that  the  order  directing  the  action  to  pro- 
ceed as  a  suit  in  equity  was  wrong  and  erroneous  and  held 
that  the  court  had  jurisdiction  to  hear  and  determine  the 
action  as  one  on  appeal  from  the  judgment  of  the  county 
court  disallowing  the  claim  filed  by  appellee  against  the 
estate,  and  as  being  a  legal  action  or  a  statutory  proceed- 
ing. 

It  was  further  determined  that  a  trial  on  the  merits 
should  be  had  to  the  court  without  the  intervention  of  a 
jury  since  the  parties  had  by  agreement  waived  a  jury. 
These  later  rulings  were  in  legal  contemplation  a  reversal 
and  vacation  of  the  rulings  first  made,  and  annulled  all 
that  had  been  done  in  the  way  of  transforming  the  action 
I)ending  on  appeal  into  one  in  equity,  and  placed  the  par- 
ties in  the  same  situation  in  which  they  were  before  such 
rulings  were  first  made.  What  the  court  then  did  was  to 
hear  and  determine  the  action  as  pimding  on  appeal  from 
the  county  court,  and  under  and  by  virtue  of  the  jurisdic- 
tion derived  by  such  appeal,  and,  as  thus  tried  and  de- 
termined, the  action  was  in  all  essential  characteristics  a 
legal  action  and  therefore  not  appealable  under  the  pro- 
visions of  section  675  of  the  code.  The  right  of  appeal  of 
the  action  in  the  instant  case  as  finally  tried  and  decided 
is  governed  by  the  rule  anounced  in  Whalcn  v.  Kitchen,  61 
Neb.  329,  and  on  the  authority  of  that  case  appellant  can 
have  the  judgment  complained  of  reviewed  only  by  pro- 
ceedings in  error.    The  appeal  will  have  to  be  dismissed, 

which  is  accordingly  done. 

Motion  sustained. 


Melvin  G.  Hubbard  v.  State  op  Nebraska. 

FttKD  June  9,  1904.     No.  13,624. 

New  Trial:  Criminal  Case:  Equity.  A  court  of  equity  will  not 
interfere  for  the  purpose  of  granting  a  new  trial  in  a  criminal 
case  on  the  ground  of  newly  discovered  evidence. 
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.     The  district  court  possesses  no  inherent  or  common  law 

power  to  grant  new  trials  in  criminal  cases,  on  the  ground  of 
newly  discovered  evidence,  at  a  subsequent  term  to  that  at 
which  a  verdict  of  guilty  was  found. 


.     The  authority  and  jurisdiction  of  the  district  courts  to 

grant  new  trials  in  criminal  cases  are  derived  from  the  statute, 
to  which  resort  must  be  had  in  determining  the  extent  of  their 
powers  regarding  the  subject. 

.     The   provisions  of  sections  490-492  of  the  criminal   code. 


regarding  the  granting  of  new  trials  in  criminal  cases  on  the 
ground  of  newly  discovered  evidence,  are  the  exclusive  source 
of  x>ower  of  the  district  court  to  grant  such  new  trials. 


B.  .    The  provisions  of  section  318  of  the  code,  authorizing  the 

granting  of  new  trials  in  civil  actions  at  a  subsequent  term  to 
that  at  which  the  Judgment  was  rendered,  on  the  ground  of 
newly  discovered  evidence,  are  not  applicable  to  the  granting 
of  new  trials  in  criminal  cases. 

Error  to  the  district  court  for  Knox  county :  John  F. 
Boyd,  Judge.    Afjirmcd. 

J.  H.  Broady  and  W.  L,  Henderson,  for  plaintiff  in 
error. 

W.  D.  Funk  and  Frank  N.  Prout,  Attorney  General, 
contra. 

HOLCOMB,  C.  J. 

The  plaintifT,  in  the  district  court  for  Knox  county,  was 
fluly  prosecuted  and  convicted  of  the  crime  of  rape  upon 
a  female  under  the  age  of  consent  and  sentenced  to  impris- 
onment in  the  penitentiary  for  a  period  of  7  years.  From 
the  judgment  of  conviction  error  proceedings  were  prose- 
cuted in  this  court,  resulting  in  an  affirmance  of  the  judg- 
ment rendered  in  the  trial  court  Ilubhard  v.  State,  65 
Neb.  805. 

In  the  same  court,  and  at  a  subsequent  term  to  that  at 
which  the  conviction  was  had,  the  plaintiff  commenced 
proceedings,  by  the  filing  of  a  petition  and  the  issuance  of 
summons,  the  object  and  purpose  being  to  secure  a  new 
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trial  on  the  ground  of  newly  discovered  evidence.  In  the 
main,  the  newly  discovered  evidence  consisted  of  state- 
ments and  declarations  under  oath  since  made  by  the 
prosecutrix  and  her  father  to  the  (effect  that  the  former 
was,  at  the  time  of  the  alleged  offense,  over  the  age  of  fif- 
teen years,  both  having  testified  on  the  trial  that  she  was 
under  that  age.  There  was  also  some  new  evidence  offered 
tending  to  show  that  the  prosecutrix  was,  previously  to 
the  time  of  the  act  charged,  of  unchaste  character,  which 
fact,  in  connection  with  the  evid(»nce  as  to  her  being  over 
fifteen  years  of  age,  would,  under  the  statute,  if  proven, 
establish  a  perfect  defense  to  the  crime  of  which  the  plain- 
tiff was  convicte<l.  We  ref(  r  to  i\w  character  of  the  newly 
discovered  evidence  on  whi(*h  a  nt^v  trial  is  sought  only  in 
a  general  way.  Without  determining  its  sufficiency,  had 
the  application  for  a  new  trial  been  seasonably  presented, 
we  shall  for  the  present  purposes  assume  its  sufficiency, 
and  address  ourselves  to  a  consideration  and  discussion  of 
the  authority  and  jurisdiction  of  the  district  court  to  grant 
a  new  trial  under  the  application  as  made  and  at  the  time 
presentcHl. 

The  criminal  code,  sections  490,  491,  492,  contains  pro- 
visions complete  in  all  respects,  authorizing  and  regulating 
new  trials  in  criminal  cases.  Und(*r  these  provisions,  how- 
ever, the  application  for  a  new  trial  on  the  ground  of  newly 
discovere<l  evidence  is  required  to  be  made  at  the  same 
term  at  which  the  verdict  of  guilty  is  rendered,  and  on 
all  other  grounds  upon  which  new  trials  may  be  granted 
at  the  same  term  and  within  thrw  days  of  the  rendition  of 
the  verdict,  unless  unavoidably  prevented.  Ex  parte 
Holmes,  21  Neb.  324;  Davis  v.  State,  31  Neb.  240.  In  the 
latter  case,  it  is  said : 

"The  provisions  of  the  statute,  limiting  the  time  within 
which  a  motion  for  a  new  trial  in  a  criminal  case  must 
be  made,  are  mandatory.  The  court  has  no  power  to  ex- 
tend the  time  for  filing  such  a  motion  beyond  three  days 
except  for  newly  discovered  evidence,  unless  the  party  'was 
unavoidably  prevented'  from  making  the  application  in 
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time.  If  the  court  could  grant  an  extension  for  one  day, 
it  could  extend  the  period  for  one  month  or  six  months. 
•  •  •  It  has  been  held  that  under  section  491  of  the  crimi- 
nal code  a  motion  for  a  new  trial,  to  avail  the  party  filing 
it,  must  be  made  at  the  term  of  court  at  which  the  verdict 
is  rendered,  and,  except  for  newly  discovered  evidence, 
within  three  days  after  the  verdict  was  rendered  unless 
unavoidably  prevented."  Citing  Bradshaw  v.  State,  19 
Neb.  644,  and  Ex  parte  Holmes,  21  Neb.  324. 

Are  the  above  mentioned  sections  of  the  criminal  code 
exclusive?  Counsel  for  plaintiff  say  they  are  not  and  that 
resort  may  be  had  to  other  sources  of  power  for  the  author- 
ity which  it  is  asked  shall  be  exercised  in  the  case  at  bar. 
Counsel  say:  "We  shall  contend  that  a  court  of  general 
jurisdiction  has  inherent  power  to  administer  justice  in 
such  a  case,  and  if  need  be,  will  apply  section  318  of  the 
code  to  such  a  case."  We  do  not  understand  counsel  as 
arguing  that  the  general  equity  jurisdiction  of  the  district 
courts  can  be  invoked  for  the  purpose  of  obtaining  a  new 
trial  in  a  criminal  case,  nor  is  it  believed  that  respectable 
authority  can  be  cited  in  support  of  the  proposition.  The 
plaintiff  seeks  only  a  new  trial.  Not  because  he  is,  beyond 
peradventure  of  doubt,  innocent  and  the  victim  of  a  mis- 
carriage of  justice,  but  on  the  ground  that  the  new  evi- 
dence which  he  has  discovered  raises  a  reasonable  prob- 
ability that  a  second  trial  may  result  in  a  verdict  different 
from  the  first;  that,  with  the  additional  evidence,  a  jury 
might  entertain  a  reasonable  doubt  of  his  guilt  of  the 
crime  charged,  and  therefore  acquit.  But  a  court  of  equity 
cannot  try  issues  arising  in  the  prosecution  of  a  criminal 
indictment  and  the  judgment  therein  would  be  unenforci- 
ble.  "Equity  can  neither  prevent  the  commission  of 
crimes,  interfere  with  their  prosecution,  nor  pardon  a 
punishment."  Eaton,  Equity  Jurisprudence,  28.  In 
Paulson  V.  State,  25  Neb.  344,  the  rule  is  stated  to  be: 
"The  doctrine  that  courts  of  equity  cannot  grant  relief 
against  judgments,  in  criminal  cases,  has  long  been  estab- 
lished and  cannot  be  questioned."  Citing  Attorney  Gen- 
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cral  V.  Utica  Ins.  Co.,  2  Johns.  Ch.  (N.  Y.)  ♦371;  Attor- 
ney General  v.  Cleaver,  18  Ves.,  Jr.  (Eng.)  211;  Mayor 
V.  Pilkington,  2  Atk.  (Eng.)  302;  2  Story,  Equity  Juris- 
prudence (13th  ed.),  893.  It  is  not  to  be  doubted  that  the 
rule  as  thus  stated  is  the  correct  one,  and  it  applies  with 
the  same  force  to  the  case  at  bar  that  it  does  to  the  case 
cited  and  in  which  enunciated. 

We  find  no  authority  for  saying  the  district  court  pos- 
sesses the  inherent  or  common  law  power  to  grant  a  new 
trial  in  a  criminal  case  outside  of  statutory  authority  as 
justice  may  demand.  The  authorities  point  rather  to  the 
contrary.  In  Dodge  v.  People,  4  Neb.  220,  it  is  declared  in 
the  head  notes:  "At  common  law  courts  had  no  power  to 
grant  new  trials  in  cases  of  felony,  and  it  was  held  that 
they  had  no  power  to  revise  or  correct  their  judgments  in 
such  cases." 

In  the  opinion  it  is  said  by  Justice  Maxwell: 

"At  common  law,  the  finding  of  the  jury  of  the  guilt  of 
the  accused,  was  conclusive  of  that  fact,  and  the  court 
possessed  no  power  to  set  the  verdict  aside  and  grant  a 
new  trial  on  the  merits,  on  the  motion  of  the  accused,  even 
where  the  verdict  was  clojirly  against  the  weight  of  the 
evidence."  Citing  Hilliard,  New  Trials  (2d  ed.),  114; 
Queen  v.  Bertrand,  1  L.  R.  P.  C.  520;  King  v.  Fowler 
rf  Sexton,  4  Barn.  &  Aid.  (Eng.)  •273.  And  continues  the 
author:  "Therefore  the  utmost  cauti(m  was  required  in 
capital  trials,  in  favor  of  life,  and  if  an  irregularity  mate- 
rially affecting  the  trial  occurred  to  the  injury  of  the  ac- 
cused, the  court  usually  represented  such  matter  to  the 
crown  and  a  pardon  was  granted."  Citing  Commonwealth 
V.  Green,  17  Mass.  417. 

The  authority  of  the  district  courts  to  grant  new  trials 
in  criminal  cases,  and  CKspecially  after  the  term  at  which  a 
conviction  is  had,  must,  we  think,  if  existent,  be  found  in 
tlie  statute,  and,  if  not  there,  the  remedy  is  an  appeal  to 
the  executive,  w^ho  is  clothed  with  the  pardoning  power. 
As  a  reason  for  differentiating  regarding  relief  against 
judgments  in  civil  and  in  criminal  cases,  it  may  be  observed 
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that  the  judgment  in  the  civil  case,  when  rendered,  becomes 
fixed  and  a  finality,  except  as  the  courts  possess  jurisdic- 
tion at  law  or  in  equity  to  gi-ant  relief  against  it  in  a 
proper  case/  while  the  judgment  in  a  criminal  case,  in  so 
far  as  its  effectiveness  is  concern(^d,  is  always  open  to 
modification  or  annulment  by  an  ai)propriate  appeal  to  the 
pardoning  power,  against  the  exercise  of  which  time  does 
not  run. 

Do  the  provisions  of  section  318  of  the  code  authorize 
the  district  court  to  grant  a  new  trial  in  a  criminal  case, 
on  the  ground  of  newly  discovered  evidence,  on  an  applica- 
tion made  at  a  subsequent  term,  but  within  one  year  from 
the  time  of  the  rendition  of  the  verdict?  We  are  of  the 
opinion  that  the  answer  must  be  in  the  negative,  for  two 
reasons.  The  provisions  of  the  criminal  code  relating  to 
the  granting  of  new  trials  in  such  causes,  being  full  and 
complete  and  covering  every  branch  of  the  subject,  must, 
we  think,  be  taken  ^s  expressive  of  the  legislative  will  of 
an  exclusive  method  of  procedure,  and  as  empowering  the 
courts  to  act  only  when  the  application  is  brought  within 
the  terms  of  that  statute.  Aguin,  the  provisions  of  the 
code,  as  indicated  by  its  title,  refer  only  to  new  trials  in 
civil  actions.  They  do  not  purport  to  bring  within  their 
scope  and  purview  the  gi*anting  of  new  trials  in  criminal 
cases,  nor  do  they,  as  we  read  them,  clothe  the  district 
court  with  additional  power  respecting  its  authorlly  in 
criminal  trials.  Can  it  be  said  that  the  legislature  in- 
tended that  section  318  of  the  code  should  operate  as  an 
enlargement  of  the  authority  to  grant  new  trials  in  prose- 
cutions for  crime,  as  conferred  by  the  criminal  code?  To 
so  hold  is  to  ignore  well  recognized  canons  of  construction. 
Each  act  relates  to  a  particular  subject,  and  as  to  such  sub- 
ject, is  a  special  statute,  complete  in  all  respects.  The 
criminal  code  limits  the  time  for  pre>;enting  an  applica- 
tion for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  to  the  term  of  court  at  which  the  conviction  was 
had.  The  code  in  civil  actions  permits  such  application 
at  a  subsequent  term,  but  only  within  one  year  after  the 


«8  NEBRASKA  REPORTS.  (Vol.  72 


Ilubbord  v.  8tato. 


final  judgment  was  rendered.  The  jurisdiction  conferred 
by  both  acts  is  of  the  same  kind  and  character,  differing 
only  in  degree.  Tlie  limitations  differ,  othenvise  the  power 
granted  is  identical  in  both  statutes.  It  is  a  well  settled 
rule  of  construction  that  special  provisions  in  a  law  relat- 
ing to  a  particular  subject  matter  will  prevail  over  general 
provisions  in  other  statutes  so  far  as  there  is  a  conflict. 
State  V.  Cornell,  53  Neb.  556;  State  v.  Uoniell,  54  Neb.  72. 
Even  if  the  provisions  of  the  code  relating  to  the  subject  of 
new  trials  be  regarded  as  of  general  application,  which 
obviously  they  should  not  be,  yet  nevertheless,  the  special 
provisions  of  the  criminal  code  would,  under  the  rule  above 
mentioned,  control,  and  to  that  statute  we  must  look  for 
the  authority  and  jurisdiction  to  try  and  determine  the 
application  of  the  plaintiff  in  the  case  at  bar.  The  prior 
decisions  of  this  court  have,  we  think,  practically  disposed 
of  the  question  now  under  consideration.  These  decis- 
ions,, as  we  read  and  understand  them,  logically  deter- 
mine two  points:  i.  c.,  the  statutes  must  be  resorted  to 
as  the  source  of  power  for  the  granting  of  new  trials  in 
criminal  cases,  and  the  provisions  of  sections  490-492  of 
the  criminal  code  are  the  source  of  such  power  and  must 
be  looked  to  exclusively  for  the  authority  to  grant  relief 
such  as  is  sought  to  be  obtained  in  the  present  proceed- 
ings. In  Daris  r.  State,  supra,  it  is  held  unequivocally 
that  the  application  for  a  new  trial  must  be  made  at  the 
term  of  court  at  which  the  verdict  was  rendered,  in  accord- 
ance with  the  provisions  of  the  sections  of  the  criminal 
code  mentioned  above.  It  is  held  in  Bradshaiv  v.  State^  19 
Neb.  644 : 

"The  grounds  upon  which  a  new  trial  may  be  granted  in 
a  criminal  case  are  prescribed  by  statute,  and  the  motion 
therefor  must  be  filed  at  the  term  at  which  the  verdict  ig 
rendercHl,  and,  except  for  newly  discovered  evidence,  with- 
in three  days  after  the  verdict  was  rendered,  unless  un- 
avoidably prevented." 

Maxwell,  C.  J.,  the  author  of  the  opinion,  after  speak- 
ing briefly  of  the  limitation  of  time  for  taking  criminal 
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cases  on  error  to  the  supreme  court,  being  the  same  and 
controlled  in  a  measure  by  section  318  of  the  code,  says : 

"We  find  no  similar  provisions,  however,  in  regard  to 
new  trials.  The  writer  desires  to  add  that  the  rule  per- 
mitting a  petition  for  a  new  trial  to  be  filed  at  any  time 
Avithin  one  year  from  the  rendition  of  the  judgment  in 
civil  actions  should,  where  there  is  newly  discovered  evi- 
dence, the  effect  of  which  is  to  cast  doubt  on  the  correct- 
ness of  the  verdict  or  show  the  defendant's  innocence,  be 
extended  to  criminal  cases.  Such  a  rule,  in  cases  of  convic- 
tion upon  circumstantial  evidence,  if  properly  guarded 
and  applied,  would  throw  an  additional  saf(»guard  around 
the  innocent,  and  tend  to  the  promotion  of  justice;  but  in 
the  absence  of  legislation  to  that  effect  the  courts  are  with- 
out autliority  in  the  premises,  and  the  motion  to  dismiss 
must  be  sustained." 

The  rule  was  reannounced  in  Ex  parte  Holmes,  21  Neb. 
324.  After  discussing  the  scope  and  effect  of  the  provi« 
ions  respecting  the  granting  of  new  trials  in  criminal  cases, 
and  reaching  the  same  conclusion  as  in  Bradshaw  v.  Utate, 
.sHprOf  the  writer  of  the  opinion  of  the  court  observ(v^ : 

"If  we  are  correct  in  this,  it  must  follow  that  upon  the 
final  adjournment  of  the  term  the  right  to  make  applica- 
tions for  new  trial  cases  and  the  court  can  have  no  juris- 
diction to  entertain  them.  And  in  the  case  at  bar  the 
i rri^-'iction  of  the  district  court  to  make  orders  affcnting 
the  judgment  having  ceased,  the  order  '»:riinting  a  new  trial 
after  execution  of  the  sentence  has  been  commenced  must 
be  held  to  be  void."  And  in  closing  the  opinion  it  is  said : 
"It  may  be  that  injustice  has  been  done  to  the  prisoner 
and  that  the  order  of  the  district  court  seemed  to  !)e  de- 
manded by  the  highest  considerations  of  justice  and  right, 
yet,  in  the  absence  of  any  authority  to  make  such  an  order, 
one  could  not  be  made.  As  said  in  Bradshaw  v.  i^tate. 
stipra,  the  rule  permitting  the  motion  for  a  new  trial  to 
be  filed  at  any  time  within  one  y(^ar  fi'om  the  rt^adition 
of  the  judgment  should  be  extended  to  criminal  cases 
where  serious  doubts  are  thrown  upon  the  correctness  of 
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the  verdict.     I>ut  such  is  not  tlie  hiw  and  the  courts  are 
without  autliority  to  act,  except  as  i)rovided  by  law." 

In  none  of  tlie  j^rior  utterances  of  this  court,  do  we  find 
warrant  for  adopt in«:  the  constriiclion  contended  for  bv 
couns(4%for  phiiniiff  in  eiTor  as  to  the  applicability  of 
section  318  of  the  code  to  th(»  granting  of  new  trials  i^ 
criminal  cases,  but,  on  the  contrary,  all  seem  to  logically 
force  us  to  the  conclusicm  that  the  s(»ction  appealed  to  has 
no  application  to  ])r()C(HMlings  of  th(»  character  under  con- 
sideration. \N'e  have  Ikhui  citi^l  to  no  authority  w^irrant- 
ing  the  construction  contended  for,  nor  is  it  believed  thai 
any  such  can  be  found.  In  Colorado  the  supreme  court 
has  been  called  upon  to  pass  upon  the  question  here  being 
considered,  and  it  is  th(»re  h(»ld  that  the  provisions  of  the 
code  authorizing  tho  vacaticm  of  judgments  after  the  tern: 
at  which  rendered,  and  within  five  nu)nths,  which  is  the 
limitation  as  to  time  in  that  jurisdiction,  is  confined  to 
civil  actions  and  has  no  application  to  criminal  cases. 
Klink  t\  People,  1(5  Colo.  4t)V.  in  Washington,  under  a 
statute  containing  provisions  for  granting  new  trials  ir 
civil  actions  almost  identical  with  oui-s,  it  is  held  by  th; 
supreme  court  of  that  state  that  such  provisions  respect- 
ing new  trials  are  not  applicable  to  criminal  cases. 
Thompson  r.  Washington  Tcrritonj,  1  Wash.  Ter.  547. 

The  reasons  for  the  rule  and  the  principles  underlying 
these  decisicms  are  the  sanu^  in  all  the  cases  cited,  whether 
in  this  or  other  jurisdictions,  and  lead  irresistibly  to  the 
conclusion  that  the  district  court  was  without  power  and 
authority  to  grant  to  the  plaintiff  in  (Tror  a  new  trial  a 
prayed  for;  and  its  judgment  denying  and  dismissing  thi' 
iipplication  should  be,  and  accordingly  is, 

Affirmed. 
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DoDOE  County  et  al.  v.  Thomas  R.  Acom  et  al. 

Piled  Junb  9.  1904.     No.  11,707. 

1.  County  Board:    Assessments:     Drainage    Ditches.      The    county 

board,  in  fixing  the  assessments  to  pay  for  the  construction  of 
a  drainage  ditch,  under  the  provisions  of  article  1,  chapter  89, 
Compiled  Statutes,  1899,  acts  judicially. 

2.  Review:   Ebbob.     From   its   judgment  and   orders  In   that   behalf, 

error  will  lie  to  the  district  court,  and  the  judgment  of  that  court 
may  be  reviewed  on  such  proceedings  in  this  tsourt 

3.  Findings.    On  a  petition  in  error  from  the  judgment  of  the  county 

board  in  such  a  proceeding,  its  findings  and  orders  are  entitled 
to  the  same  weight  as  the  verdict  of  a  jury,  or  the  findings  and 
judgment  of  a  court,  and  will  not  be  reversed  or  set  aside  unless 
it  appears  that  the  evidence  is  insufficient  to  sustain  them  and 
they  are  clearly   wrong. 

4.  Former  opinion^  61  Neb.  876,  adhered  to. 

Error  to  the  district  court  for  Dodge  county:  James 
A.  Grimison,  Judge.  Rehearing.  Former  opinion  adhered 
to. 

Orant  O.  Martin,  C.  C.  McNisl  Frank  Dolczal  and 
Robert  J.  Stinaon,  for  plaintiffs  in  error. 

E.  F.  Oray  and  Oeorge  L.  Loomis,  contra. 

Barnes^  J. 

Our  former  opinion  in  this  case  appears  in  61  Neb.  376. 
A  rehearing  was  allowed,  and  the  case  was  argued  the 
second  time  before  the  commission.  Since  that  time  one 
or  more  opinions  have  been  written,  but  we  have  been 
unable  to  approve  of  any  of  them;  therefore  the  case  is 
again  considered  by  the  court. 

On  a  careful  examination  of  the  record,  we  are  satisfied 
with  our  former  opinion  on  the  question  of  the  jurisdiction 
of  the  county  board  to  locate  the  ditch  and  levy  the  assess- 
mentSy  and  decline  to  again  consider  that  matter.  However, 
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we  will  briefly  review  the  questions  relating  to  the  method 
of  procedure  in  such  cases,  and  determine  whether  the 
assessments  fixed  by  the  county  board  in  this  case  should 
be  permitted  to  stand.  It  is  claimed  that  in  our  former 
opinion  the  98  objectors  were  all  placed  on  the  same  foot- 
ing, and,  because  the  evidence  showed  that  some  of  them 
were  benefited  by  the  construction  of  the  ditch,  therefore 
the  objections  of  all  were  overruled.  We  do  not  so  under- 
stand the  opinion.  It  appears  that  all  the  objectors  joined 
in  one  petition  in  error,  and,  strictly  speaking,  we  might 
well  have  followed  the  rule,  so  often  announced,  that  where 
the  judgment  is  right  as  to  one  of  the  joint  plaintiflFs  it 
must  be  sustained  as  to  all  of  them.  It  seems,  however, 
that  the  objwtions  and  assignments  of  error,  although 
all  of  them  are  in  the  same  terms,  were  specifically  made 
on  behalf  of  each  of  the  plaintiffs  in  error,  and  were  so 
considered  on  the  former  hearing.  The  board,  in  fixing 
the  assessments  in  such  cases,  acts  judicially,  and  there- 
fore its  decision  may  be  reviewed  by  the  district  court 
on  a  petition  in  error;  and,  of  course,  error  will  lie  from 
the  decision  of  that  court  to  this.  This  was  the  procedure 
adopted  in  County  of  Dakota  v.  Cheney,  22  Neb.  437,  and 
in  State  v.  Colfax  County,  51  Neb.  28.  Again,  on  principle, 
a  party  to  a  suit  would  be  entitled  to  prosecute  error 
where  no  appeal  is  provided  for.  The  act  in  question  pro- 
vides for  an  appeal  from  certain  of  the  findings  and  orders 
of  the  board,  but  not  from  the  order  fixing  the  assess- 
ments. One  cannot  be  denied  his  right  of  review  in  the 
appellate  courts,  and  proceedings  in  error  are  always 
resorted  to  where  no  other  method  is  point<*d  out  or  pro- 
vided for.  In  such  error  proceedings  the  orders  of  the 
county  board  will  be  given  the  same  weight  and  conclu- 
siveness as  the  verdict  of  a  jury,  or  the  findings  and  judg- 
ment of  a  court,  and  will  not  be  reversed  or  set  aside 
UBiess  it  clearly  appears  that  the  evidence  fails  to  sustain 
th^m.  With  this  rule  in  view,  we  will  now  consid^  the 
contention  of  counsel  that  at  least  some  of  the  objectiws 
are  entitled  to  have  the  assessments  set  aside,  because 
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their  lands  receive  no  benefit  from  the  construction  and 
maintenance  of  the  ditch. 

It  is  strenuously  urged  that  the  lands  lying  west  of  the 
ditch,  and  at  a  higher  level,  are  not  benefited,  because  the 
natural  drainage  is  toward  the  east  and  away  from  such 
lands.  The  original  determination  of  this  question  is 
confided  to  the  county  board,  and  we  can  only  consider  it 
according  to  the  rules  which  obtain  in  error  proceedings. 
The  judgment  of  the  board  thereon  is  final  and  conclusive, 
provided  it  is  sustained  by  the  evidence.  It  therefore 
only  remains  for  us  to  ascertain  whether  there  was  sufS- 
cient  competent  evidence  before  the  board  in  this  case  to 
justify  its  conclusions  and  sustain  its  judgment.  It  ap- 
pears from  the  record  that  the  general  character  of  the 
land  in  question  is  flat  and  level,  with  a  slight  fall  or 
natural  drainage  to  the  east;  that  this  drainage  is  some- 
what obstructed  by  lateral  ridges  and  by  ditches  excavated 
in  the  construction  and  repair  of  the  county  roads  running 
through  A.  The  land  is  covered  with  swales  and  depres- 
sions, where  the  waters  accumulate  and  slowly  seep  away 
or  evaporate.  It  is  a  matter  of  common  knowUnlge  that 
drainage  benefits  such  land,  but  the  manner  and  extent 
of  such  benefits  are  best  known  and  understood  by  engi- 
neers, who  are  experts  in  the  matter  of  sanitation  and 
land  drainage.  Therefore  when  the  engineer  in  charge  of 
such  work  has  examined  the  lands,  has  made  his  estimates, 
and  reported  them  to  the  county  board,  in  the  absence  of 
fraud,  such  report  ought  to,  and  does,  furnish  prima  facie 
evidence  of  the  benefits  which  will  accrue  to  each  tract  of 
land,  and  such  evidence  is  suflScient  to  sustain  the  orders 
of  the  board,  unless  it  is  overcome  by  competent  proof  to 
the  contrary.  The  engineer  who  had  charge  of  the  im- 
provement in  question,  in  addition  to  his  findings  and 
report,  stated  on  the  witness  stand  that  all  the  lands  in- 
cluded in  his  report  would  be  benefited,  and  that  he  did  not 
Iluow  of  a  foot  of  that  land  but  what  the  water  falling  on 
it  would  get  into  the  ditch.  It  does  not  necessarily  follow 
that,  because  some  of  the  land  does  not  lie  on  or  touch' 
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ing  the  ditch,  such  land  will  not  be  benefited  by  its  con- 
struction and  maintenance.  Where  bottom  land,  like  that 
described  by  the  evidence  herein,  is  saturated  and  filled 
with  water,  it  takes  a  long  time,  in  the  course  of  natural 
drainage,  or  by  evaporation,  for  it  to  dry  and  become  fit 
for  cultivation.  If,  however,  it  is  situated  near  a  well 
constructed  ditch,  the  land  adjacent  to  and  touching  the 
ditch  will  quickly  be  drained  of  its  excess  of  water,  and 
this  will  enable  the  waters  falling  upon  adjacent  lands  to 
speedily  work  their  way  into  the  ditch;  and  such  lands, 
though  not  joining  or  touching  the  ditch,  will  surely  be 
benefited  thereby. 

It  is  neither  necessary  nor  profitable  to  multiply  reasons, 
because  we  think  the  statements  contained  in  our  former 
opinion  show  conclusively  that  there  was  competent  evi- 
dence sufficient  to  sustain  the  findings  of  the  board  and 
the  assessments  against  all  of  the  lands  in  question  there- 
in. We  are  firmly  of  the  opinion  that  the  evidence  con- 
tained in  the  bill  of  exceptions,  together  with  the  report  of 
the  engineer,  was  amply  suflScient  to  justify  us  in  reinstat- 
ing the  order  of  the  boai'd.  Although  there  may  be  some 
confiict  in  the  testimony,  under  the  rule  above  announced, 
the  order  of  the  board  should  not  be  set  aside  for  that 
reason.  It  follows  that  our  former  opinion  was  right,  and 
is  therefore  adhered  to. 

Former  opinion  adhered  to. 

Sedgwick,  J.,  took  no  part  in  the  decision. 
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Augusta  O.  Kleutsch  et  al.  v.  Security  Mutual  Life 

Insurance  Company. 
Security  Mutual  Life  Instrance  Company  v.  Augusta 

O.  Kleutsch  et  al. 

Piled  June  9,  1904.     Noa.  13,191.  13,321. 

1,  New  Trial:  Discretio*?.  The  matter  of  granting  new  trials  is  one 
of  sound  legal  discretion,  and,  unless  it  appears  that  in  granting 
a  new-  trial  the  court  has  been  guilty  of  an  abuse  of  discretion, 
its  order  in  that  behalf  will  be  affirmed. 


2. :   Review.     Where  a  second  trial  results  in  the  same  or  a 

like  verdict  as  the  first  one,  error  cannot  be  predicated  on  the 
order  granting  the  new  trial,  because  the  party  complaining  can- 
not be  said  to  have  been  injured  thereby. 

3.  InBtructions.  It  is  reversible  error  for  the  court,  in  its  charge  to 
the  jury,  to  give  undue  prominence  to  a  portion  of  the  testi- 
mony by  special  reference  thereto — to  state  to  the  jury  what 
weight  shall  be  given  it,  and  comment  on  its  strength  or  pro- 
bative force. 

Error  to  the  District  court  for  Lancaster  countj': 
Edward  P,  Holmes  and  Albert  J.  Cornish,  Judges. 
Order  granting  new  trial  affirmed.  Judgment  on  second 
trial  reversed. 

Talbot  &  Allen,  for  plaintiffs  in  error,  Kleutsch  et  al. 

Sawyer  &  Snelh  contra. 

Barnes,  J. 

Augusta  O.  Kleutsch,  by  her  guardian  and  next  friend, 
and  Katherine  Kleutsch  Mills,  commenced  an  action  in  the 
district  court  for  Lancaster  county,  against  the  Security 
Mutual  Life  Insurance  Company  of  Lincoln,  Nebraska,  on 
a  policy  issued  by  that  company  on  the  life  of  one  George 
W.  Kleutsch,  the  plaintiffs  being  the  beneficiaries.  The 
case  was  first  tried  before  his  honor.  Judge  Holmes,  and  a 
verdict  returned  in  favor  of  the  plaintiffs  for  the  amount 
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named  in  the  policy.  This  verdict  was  set  a«ide  and  a  new 
trial  granted,  and  from  that  order  the  plaintiffs  prosecute 
error.  The  case  was  a«:ain  tried  before  his  honor,  Jiidjj:e 
Cornish,  and  a  verdict  a<?ain  returned  for  the  plaintiiTs. 
Prom  an  order  denying  a  new  trial  and  a  judjnnent  on 
the  verdict,  the  defendant  prosecutes  error.  These  two 
cases  have  been  argued  and  presented  together,  and  will 
hereafter  be  treat(Hl  as  one  action. 

The  plaintiffs  contend  that  the  district  court  erred  in 
setting  aside  the  first  verdict  and  granting  a  new  trial, 
and  this  assignment  of  error  will  be  fli*st  disposed  of. 

It  is  true  that  error  will  lie  in  some  cases  from  the 
order  of  the  district  court  granting  a  new  trial.  In  Tingley 
r.  Dolby,  13  Neb.  371,  it  was  held  that,  where  there  is  no 
sufficient  cause  for  granting  a  new  trial,  the  granting  of 
the  same  is  clearly  error,  and  is  reviewable  by  the  supreme 
court.  See  also  Sang  v.  Beers,  20  Neb.  365;  Gibson  v.  Oib- 
son,  24  Neb.  394.  But  it  is  also  true  that,  unless  it  finally 
disposes  of  the  case,  error  will  not  lie  from  an  order  grant- 
ing a  new  trial.  It  is  likewise  a  well  settled  rule  of  law 
that  the  granting  of  a  new  trial  is  largely  a  matter  of 
discretion  with  the  trial  court,  and  unless  there  appears 
to  have.  been,  a  clear  abuse  of  a  legal  discretion,  an  order 
granting  a  new  trial  will  not  be  disturbed  by  a  court  of 
review.  The  grounds  on  which  the  order  complained  of 
was  made  were  newly  discovered  evidence,  and  the  in- 
sufBciency  of  the  evidence  to  sustain  the  verdict,  and  from 
an  examination  of  the  record  of  the  first  trial  we  are  un- 
able to  say  that  the  court  abuscnl  its  discretion  in  granting 
a  new  trial  therein.  Again,  in  the  case  at  bar,  it  appears 
that  the  new  trial  resulted  in  the  same  or  like  verdict  for 
the  plaintiffs,  therefore  they  were  not  injured  by  the  order 
complained  of.  The  error,  if  any,  was  without  prejudice, 
and  the  ruling  is  therefore  affirmed. 

We  come  now  to  consider  the  assignments  of  error  pre- 
seated  by  the  defendant  company.  It  appears  that  on  the 
second  trial  the  court  instructed  the  jury  as  follows : 

"In  this  case  the  burden  of  proof  is  upon  the  plaintiffs  to 
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establish  by  a  preponderance  of  evidence  the  payment  of 
the  second  premium  on  the  policy  in  suit,  which  premium 
was  due  November  28,  1900,  and  on  Avhich  a  grace  of  30 
days  in  payment  was  allowed  by  the  terms  of  the  policy. 
To  prove  payment  the  plaintiffs  produced  the  defend- 
ant's receipt  for  the  same.  A  receipt  is  evidence  of  a  high 
grade,  to  be  overcome  only  by  clear  and  convincing  testi- 
mony. On  the  other  hand  it  constitutes  only  prima  facie 
evidence  of  what  it  contains,  and  it  is  entirely  competent 
and  proper  for  the  defc^ndant  company  to  show  that  the 
payment  in  fact  w  as  not  made,  and  that  the  receipt  was 
issued  by  mistake." 

Defendant  contends  that  this  instruction  was  erroneous; 
that  it  was  Avrong  in  this,  that  the  court  should  not  have 
told  the  jury  that  "a  receipt  is  evidence  of  a  high  grade, 
to  be  overcome  only  by  clear  and  convincing  testimony." 
And  it  would  seem  that  by  this  statement  the  court  called 
the  attention  of  the  jury  directly  to  this  part  of  the  testi- 
mony ;  in  fact,  singled  it  out,  commented  on  its  character 
and  weight,  and  stated  that  it  could  only  be  overcome  by 
clear  and  convincing  evidence.  This  must  have  left  the  im- 
pression that  the  testimony  of  the  defendant's  witnesses, 
by  which  they  attempted  to  explain  the  exist<^nce  of  the  re- 
ceipt, how  it  came  to  be  issued,  and  in  which  they  stated 
positively  that  the  premium  which  it  represented  was 
never  paid,  was  not  evidence  of  such  a  high  grade  as  the 
rweipt  itself,  and  the  jury  might  therefore  well  conclude 
that  the  prima  facie  evidence  of  payment,  to  wit,  the  re- 
ceipt itself,  was  not  overcome  thereby.  Whatever  may  be 
the  rule  in  other  jurisdictions,  Ave  have  fn^quently  held  that 
it  was  error  to  single  out  and  to  direct  the  atU^ntion  of  the 
jury  to  any  particular  part  of  the  evidence,  and  comment 
on  its  weight  or  probative  force.  In  Smith  v.  Gardner,  36 
Neb.  741,  the  question  involved  was,  whether  a  certain 
promissory  note  had  been  paid.  After  the  death  of  one  of 
(he  defendants,  the  note  was  found  among  her  papers.  The 
plaintiff  testified  positively  that  the  not(^  had  never  been 
paid,  but  that  the  deceastni  had  obtained  possession  of  it 
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on  the  pretense  of  examining  it,  and  thereafter  fraudu- 
lently refused  to  surrender  it.  The  trial  court  gave  the 
following  instruction:  "You  are  further  instructed  that 
the  possession  of  the  note  by  Margaret  Green  is  a  strong 
circumstance  to  show  payment  unless  explained  by  the 
plaintiffs  in  the  action."  The  court,  speaking  through 
Post,  J.,  held  this  instruction  error,  and  in  comment- 
ing thereon  said : 

"We  think  the  giving  of  the  above  instruction  was  error. 
We  do  not  question  the  soundness  of  the  proposition  that 
possession  of  a  note  by  the  maker  thereof  after  maturity 
is  prima  facie  evidence  of  payment,  but  what  is  denomi- 
nated a  presumption  of  payment  in  such  a  case  is  a  mere 
logical  inference  from  the  fact  of  possession,  and- may  be 
strong  or  weak,  according  to  the  circumstances  of  the  par- 
ticular case.  ♦  ♦  ♦  Possession  of  the  note  by  the 
deceased  at  the  time  of  her  death  is  not  only  a  circumstance 
tending  to  prove  payment,  but  from  which  payment  would 
ordinarily  be  the  logical  inference.  It  is  therefore  proper 
in  such  a  case  to  instruct  the  jury  that  possession  is  pre- 
sumptive or  prima  facie  evidence  of  payment,  which  will, 
if  uncontradicted  or  unexplained,  warrant  a  verdict  in 
favor  of  the  party  alleging  it.  But  the  force  of  such  pre- 
sumption muHt  always  depend  upon  the  circumstances  of 
the  case.  It  is  therefore  error  to  advise  the  jury  that  pos- 
session of  a  note  by  the  maker  raises  a  strong  presump- 
tion of  payment  or  is  a  strong  circumstance  to  prove  pay 
ment." 

In  Smith  v.  Meyers ,  52  Neb.  70,  which  was  an  action  for 
criminal  conversation,  the  trial  court  refused  to  instruct 
the  jury  that,  "if  you  find  from  the  evidence  that  the  plain- 
tiff continued  to  live  with  his  wife  after  he  has  heard  of  her 
alleged  illicit  connection  with  the  defendant,  the  jury  is 
justified  in  concluding  that  the  plaintiff  has  condoned  the 
offense  of  the  wife,  and  this  circumstance  is  entitled  to 
great  weight  in  considering  the  question-  of  damages  thv* 
plaintiff  has  sustained  by  the  wrongful  conduct  of  the 
defendant,  provided  the  jury  shall  believe  that  the  de- 
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fendant  has,  in  fact,  committed  any  wrong  against  the 
plaintiff/' 

This  wa;s  ajssigned  as  error,  and  in  determining  that 
question  the  court  said : 

"This  instruction  was  properly  refused,  because  loss  of 
comfort  and  society  of  the  wife  were  not  the  only  injuries 
for  which  compensatory  damajiijes  could  be  awarded. 
Again,  it  was  not  the  province  of  the  court  to  tell  the  jury 
what  circumstance  was  ^entitled  to  great  weight.'  It  was 
for  the  jury  alone  to  determine  the  weight  to  be  given  tho 
testimony." 

In  Haydcn  v.  Frcdericksonj  59  Neb.  141,  the  court  said : 

"The  following  instruction  was  given  at  the  r(*quest  of 
the  plaintiff  below:  ^The  court  further  instructs  the  jury 
that  it  is  your  duty  to  consider  the  opinion  and  expert  evi- 
dence in  this  case  the  same  as  the  evidence  of  other  wit- 
nesses. However,  the  court  further  instructs  you  that  such 
opinion  and  expert  evidence,  is  of  the  very  lowest  order, 
and  is  the  least  satisfactory,  and  the  jury  should  not  per- 
mit such  opinion  and  expert  evidence  to  overthrow  positive 
and  crcHlitable  evidence  of  creditable  witnesses,  who  have 
(c^tiiied  in  this  case  of  their  own  personal  knowledge.' 
This  instruction  was  bad,  and  should  not  have  been  given. 
The  defendants  had  the  right  to  have  tlie  jury  consider  the 
t(*stimony  of  their  expert  witnesses  without  any  admoni- 
tion  from  the  court  that  'expert  evidence  is  of  the  very 
lowest  order,  and  is  the  l(»ast  satisfactory.'  It  was  for 
the  jury  alone  to  determine  the  weight  to  be  given  such 
evidence." 

In  Show  V.  Locke,  3  Neb.  (Unof.)  176,  it  was  said: 
"Complaint  is  next  made  that  the  trial  court  should  not 
have  instructed  the  jury  as  follows:  'The  jury  are  in- 
structed that  where  the  testimony  of  witni^sses  is  irrecon- 
cilably conflicting  they  should  give  grc^at  weight  to  the  sur- 
rounding circumstances  in  determining  which  witness  is 
entitlcKl  to  credit.'  This  is  complained  of  because  it  did  not 
confine  the  attention  of  the  jury  to  the  surrounding  cir- 
cumstances proved  at  the  trial,  and  also  because  it  sought 
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to  instruct  them  what  weight  to  attach  to  these  circum- 
stances. Defendant  in  error  replies  that  the  instruction 
complained  of  was  just  as  good  for  one  party  as  the  other 
and  did  not  prejudice  plaintiff  in  error;  and  also  says  that 
the  cases  cited  by  plaint  iflf  in  error  are  not  in  point  on  a 
general  instruction,  such  as  the  one  complained  of. 
*  •  •  ^tq  g^pg  constrained  to  think  that  the  learned 
trial  judge  errcni  in  expressing  an  opinion  as  to  the  degree 
of  weight  to  be  attached  to  the  surrounding  circumstances 
in  determining  the  credibility  of  witnesses." 

In  First  Nat.  Bank  v.  Lotrrnj,  36  Neb.  290,  where  the 
issue  was  fraud,  the  jury  was  told  that  certain  matters 
particularly  mentioned  by .  the  instruction  were  strong 
evidence  of  'a  secret  trust,  and  this  was  held  prejudicial, 
because  of  the  singling  out  of  particular  evidence  on  one 
side.  The  same  rule  is  announced  in  Gitlct  v.  Phelps,  12 
Wis.  437;  Wilcox  v.  Young,  66  Mich.  687.  See  also  Davis 
r.  Lambert,  69  Neb.  242. 

It  thus  appears  that  we  are  fully  committed  to  the  rule 
that  it  is  error  to  single  out  a  particular  part  of  the  evi- 
dence and  express  an  opinion  as  to  its  weight,  its  strength 
or  its  probative  forca  In  the  case  at  bar  the  only  quejs- 
tion  in  issue  was,  whether  or  not  the  premium  on  the  policy 
in  suit  had  been  paid  for  the  year  1900.  The  plaintiffs  pro- 
duced the  receipt  in  question  as  their  proof  of  such  pay- 
ment The  defendant  produced  the  officers  of  the  company 
who  had  charge  of  its  business,  as  witnesses,  and  especially 
its  secretary  who,  it  waS  claimed,  had  executed  and  de- 
livered the  receipt,  in  order  to  explain  its  existence  and 
overcome  its  effect.  This  witness  testified  positively  that 
the  receipt  wai3  nmde  out  by  mistake  and  enclosed  in  a 
letter  to  the  assured,  which  contained  the  policy  as 
changed ;  that  it  was  intended  to  evidence  the  payment  of 
the  full  amount  of  the  premium  for  the  year  1899.  In 
addition  to  such  positive  statwnent,  the  witness  gave  evi- 
dence of  facts  surrounding  the  issuance  of  the  policy,  which 
at  least  tended  to  corroborate  his  further  statement  that 
the  premium  for  the  year  in  question  was  never  paid. 
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With  the  evidence  in  this  condition,  the  jury  were  told  that 
the  receipt  was  a  "high  grade^^  of  evidence  "to  be  overcome 
only  by  clear  and  convincing  testimony/'  It  is  true  that 
this  was  followed  by  a  fairly  correct  statement  of  the  law ; 
and  yet  we  are  unable  to  say  that  the  jury  were  not  in- 
fluenced to  the  defendant's  prejudice  thereby.  The  in- 
struction appears  to  fall  within  the  rule  announced  in  the 
cases  above  cited,  and  is  not  distinguishable  from  the  in- 
structions therein  condemned.  It  thus  clearly  appears  that 
the  court  erred  In  giving  the  instruction  quoted. 

As  the  case  will  be  tried  again,  it  is  neither  necessary 
nor  proper  for  us  to  comment  on  the  weight  of  the  evi- 
dence, or  discuss  any  of  the  other  assignments  of  error  con- 
tained in  the  record.  For  the  giving  of  the  instruction 
complained  of,  the  judgment  of  the  district  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed. 


Hamilton  National  Bank  et  al.,  appellees,  v.  Amkiiican 
Loan  &  Teust  Company  et  al.,  appellants. 

Piled  June  9,  1904.    No.  13,411. 

1,  Bevlew:  Priob  Appeal.  The  supreme  court  ordinarily  will  not  re- 
examine questions  of  law  presented  and  determined  on  a  prior 
appeal  of  the  same  cause. 


:  Law  of  the  Case.    Therefore  our  former  holding  in  this 

case,  that  the  American  Loan  ft  Trust  Company  was  a  banking 
institution,  and  that  its  stockholders  have  incurred  the  liaLility 
provided  for  by  section  7,  article  lib  of  the  constitution,  is  ad- 
hered to. 


t-  ^ :  Second  Tbial.    Where,  on  a  new  trial  in  the  district  court, 

the  parties  have  introduced  new  evidence,  together  with  that 
taken  on  the  former  trial,  the  supreme  court,  on  a  second  ap- 
peal, will  examine  the  record  and  evidence  in  order  to  determine 
controverted  questions  of  fact 

4.  Bm  Judicata.    A  judgment  in  a  prior  suit  will  not  be  a  bar  to  a 
Bubsequent  action  unless  it  is  shown  by  the  record,  or  by  clear 
lad  satiJBtte!tory  Evidence,  that  the  same  Issue  presented  in  the 
9 
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subsequent  action  was  involved  in  the  prior  suit,  and  that  both 
actions  are  between  the  same  parties  or  their  privies. 

6. :  Rejscted  Petitioii.    The  overruling  of  a  motion  for  leave  to 

file  a  petition  in  the  nature  of  intervention,  by  which  it  is  sought 
to  raise  and  litigate  a  question  not  theretofore  in  issue  in  the 
action,  and  a  summary  refusal  to  allow  the  petition  exhibited 
and  attached  to  the  motion  to  be  filed,  is  not  re$  judicata  of  the 
matters  contained  in  the  petition,  so  as  to  prevent  the  parties 
from  litigating  the  same  questions  again  in  a  regular  form  of 
action. 


:  RuLiNCHS.  The  same  rule  applies  to  the  summary  overrul- 
ing of  objections  to  the  discharge  of  the  receiver  in  a  prior 
action. 

:  E^viDENGE.    Evidence  examined,  and  held,  that  the  proceed- 


ings in  the  action  in  the  circuit  court  of  the  United  States, 
pleaded  as  an  estoppel  against  the  plaintiffs  herein,  are  not  a 
bar  to  the  prosecution  of  this  action. 

Appeal  from  the  district  court  for  Douglas  county: 
Chaelbs  T.  Dickinson,  Judge.    Affirmed. 

Montgomery  d  Hall,  for  appellants. 

James  H.  Mcintosh,  contra. 

Babnbs,  J. 

This  action  was  commenced  in  the  district  court  for 
Douglas  county,  by  the  Hamilton  National  Bank  and  cer- 
tain other  designated  creditors  of  the  American  Loan  & 
Trust  Company,  for  themselves  and  all  others  similarly 
situated,  against  that  corporation  and  its  stockholders,  to 
settle  and  determine  the  constitutional  liability  of  said 
stockholders,  and  fix  the  amount  due  from  each  of  them 
thereunder;  to  appoint  a  receiver  to  collect  the  sums  so 
found  due,  and  apply  the  fund  thus  realized  to  the  pay- 
ment of  certain  judgments  which  the  plaintiffs  had  there- 
tofore obtained  against  said  corporation.  A  trial  of  the 
case  resulted  in  a  judgment  for  the  defendants,  and  the 
plaintiffs  appealed  to  this  court  where  the  judgment  of  the 
trial  court  was  reversed^  and  it  was  held  that  the  Ameri- 
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can  Loan  &  Trust  Company  was  a  banking  institution,  and 
that  the  stockholders  thereof  had  incurred  the  double  lia- 
bility provided  for  by  section  7,  article  11  &  of  the  consti- 
tution. It  was  further  held  that  the  defense  of  res  judi- 
cata or  estoppel  by  judgment,  pleaded  and  relied  on  by  the 
defendants,  was  not  established,  and  the  cause  was  re- 
manded for  further  proceedings  according  to  law.  Hamil- 
ton Nat.  Bank  v.  American  Loan  dc  Trust  Co.,  66  Neb.  67, 
In  compliance  with  our  mandate  the  cause  was  again 
tried  in  the  district  court  where  a  decree  was  rendered  in 
favor  of  the  plaiutills  in  accordance  with  the  views  ex- 
presed  in  our  opinion.  From  that  decree  the  defendants 
have  appealed,  and  the  case  is  now  before  us  a  second 
time. 

On  the  second  trial  the  defendants  abandoned  their 
contention  that  the  insolvent  corporation  was  not  a  bank- 
ing institution,  and  offered  no  evidence  or  argument  on 
that  quc^stion,  but  relied  alone  upon  th(4r  former  defense  of 
estoppel  or  res  judicata.  No  attack  having  been  made 
on  that  part  of  our  former  judgment  declaring  the  Ameri- 
can Loan  &  Trust  Company  a  banking  institution  that 
question  must  be  treated  as  finally  settlcMi,  and  therefore 
requires  no  further  consideration.  It  follows  that  the  only 
question  left  for  our  determination  is  whether  the  pro- 
ceedings in  the  United  States  circuit  court  for  the  district 
of  Nebraska  in  the  case  of  John  A.  Ordicay  v.  The  Amerir 
can  Loan  &  Trust  Company^  which  are  pleaded  by  the  de- 
fendants by  the  way  of  an  estoppel  or  former  adjudication, 
constitute  a  defense  to  this  action.  Ordinarily  our  former 
judgment  would  likewise  be  decisive  of  that  question,  but 
appellants  having  introduced  considerable  new  evidence 
in  addition  to  that  produced  by  them  on  the  former  trial, 
it  is  now  contended  by  them  that  we  must  resolve  that  issue 
in  their  favor.  In  order  to  correctly  determine  this  matter 
it  is  necessary  for  us  to  look  to  the  record  of  the  case  in 
the  federal  court  It  appears  that  on  the  10th  day  of  May, 
1894,  John  A.  Ordway  and  others,  stockholders  in  the  Loan 
&  Trust  Company,  commenced  an  action  in  the  circuit 


/ 


84  NEBRASKA  REPORTS.  [Vol.  72 

Hamilton  Nat.  Bauk  v.  Aiuerlcan  Loan  &  Trust  Co. 

court  of  the  United  States  for  the  district  of  Nebraska, 
against  that  corporation  as  a  sole  defendant,  to  secure 
the  appointment  of  a  receiver  to  take  charj2:e  of  and  dis- 
tribute its  assets  and  wind  up  its  affairs;  that  such  pro- 
ceedings were  had  therein  that  one  Philip  Potter,  also  a 
stockholder  in  the  corporation,  was  appointed  receiver,  and 
in  due  time  its  affairs  were  wound  up,  and  the  receiver  was 
discharged.  In  that  action  the  question  of  the  constitu- 
tional liability  of  the  stockholders  sought  to  be  established 
in  this  suit  was  not  in  issue,  and  was  not  incidentally  in- 
volved therein,  because  the  plaintiff  and  the  receiver  were 
all  stockholders,  and  of  course  were  not  seeking  to  estab- 
lish, but  were  rather  trying  to  avoid,  «uch  liability.  It 
sc*ems  clear  that  the  receiver  was  disqualified,  by  reason  of 
his  pei*sonal  intt^rest,  from  attempting  to  establish  or  en- 
force such  a  liability  against  himself.  It  furtlier  appears 
however,  that  on  the  30th  day  of  September,  1897,  the  Rut- 
land County  National  Bank,  one  of  the  plaintitTs  herein, 
filed  a  motion  in  that  suit  for  leave  to  petition  for  the  re- 
moval of  the  then  receiver,  and  for  the  appointment  of  a 
substituted  receiver.  The  petition  sought  to  be  filed  was 
attached  to  the  motion,  and  set  forth  that  Philip  Potter  was 
a  stockholder  in  the  American  Loan  &  Trust  Company; 
that  the  petitioner  was  advised  that  the  stockholders  of 
that  corporation  were  liable  under  the  constitution  of  this 
state  in  an  amount  equal  to  the  par  value  of  the  stock  held 
by  them,  and  that  the  receiver,  for  the  reason  that  he  was  a 
stockholder,  was  not  a  fit  person  to  enforce  such  liability. 
It  was  prayed  by  the  petition  that  the  re(*eiver  be  re- 
moved, and  a  disinterested  person  be  appointed  in  his 
place,  and  that  the  court  proceed  to  determine  the  liability 
of  the  stockholders  of  the  corporation  in  accordance  with 
the  facts  set  forth  therein.  It  appears  from  the  evidence 
that  the  question  of  the  liability  of  the  stockholders,  which 
is  contended  for  by  the  plaintiffs  in  this  action,  was 
argued  and  discussed  at  least  at  some  length  on  the  hear- 
ing. The  court,  however,  overruled  the  motion  and  denied 
the  bank  the  right  to  file  its  said  petition.    So  it  may  be 
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said  that  instead  of  allo^ng  that  matter  to  be  made  an 
issue  in  the  action,  the  court  refused  to  permit  the  same, 
or  to  allow  the  question  to  be  litigated  in  that  proceeding. 
So  it  cannot  be  claimed  by  the  appellants  that  thus  far 
the  procee<iings  in  the  circuit  court  amounted  to  an  adjudi- 
cation of  the  question  as  to  whether  or  not  the  American 
Loan  &  Trust  Company  was  a  banking  institution.  At  the 
time  of  the  filing  of  this  motion  none  of  the  plaintiffs  had 
presented  or  proved  their  claims  against  the  trust  company ; 
they  had  not  been  made  parties  to  the  suit,  and,  aside  from 
recognizing  the  proceedings  by  taking  receiver's  certificat(\s 
for  the  amount  of  their  claims,  had  made  no  appearance  in 
the  case.  It  further  appeal's  that  when  the  question  of  the. 
discharge  of  the  receiver  came  up,  the  plaintiffs,  or  at 
least  some  of  them,  appeared,  and  by  motion  objected  to  his 
discharge,  and  assigned  as  one  of  the  reasons  therefor. that 
the  Loan  &  Trust  C'oinpany  was  a  banking  institution,  and 
that  its  stockholders  had  incurred  the  double  liability 
sought  to  be  enforced  in  this  action,  and  again  ai^ked  that 
the  receivership  be  continued,  and  that  a  dininterestc^d 
person  be  appointed  receiver  to  take  the  proper  proceed- 
ings to  enforce  such  liability.  It  is  true  that  on  the  hear- 
ing of  this  motion  the  question  was  again  argued  to  some 
extent^  but  the  result  of  the  matter  was  that  the  motion 
was  overruled;  the  plaintiffs  were  denied  the  right  to  file 
petitions  of  inter\'ention,  and  thus  raise  and  litigate  that 
question,  and  the  receiver  was  dischargcnl.  The  court, 
however,  did  not  dismiss  the  action,  but  continucnl  it  for 
the  sole  purpose  of  allowing  the  plaintiffs  to  prove  and 
establish  the  amount  of  their  claims  against  the  corpo- 
ration. In  our  former  opinion  it  is  said,  regardin*^  this  con- 
tention, that  the  motion  seems  to  have  pre.s(Mit(Ml  the*  singK' 
question  of  removing  the  receiver  and  appointing  anotluu' 
who  was  not  a  stockholder  in  the  corporation.  It  is  true 
that  the  petition  tendered  with  the  motion,  foreshadowe<l 
the  desire  to  have  proceedings  to  enforce  the  liability  of 
the  stockholders  instituted  in  a  proper  manner  by  a  sub- 
stituted receiver.    But  it  cannot  be  successfully  contended 
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that  the  question  of  the  liability  of  the  stockholders  was 
presented  to  the  court  for  adjudication  by  this  motion. 
The  exact  amounts  due  from  the  corporation  to  its  various 
and  numerous  creditors  were  not  judicially  determined  at 
that  time;  plaintiffs  had  not  either  proven  their  claims  be- 
fore the  receiver,  or  obtained  judgment  thereon,  and  were 
not  then  in  a  position  to  ask  the  enforcement  of  the  stock- 
holders' liability.  The  ruling  on  this  motion  was  simply 
on  the  question  as  to  whether  the  then  acting  receiver 
should  be  discharg(Hl  and  one  appointed  who  should  in  no 
way  be  disqualified,  by  reason  of  adverse  interests,  to  en- 
force the  stockholders'  liability.  The  same  may  be  said  as 
to  the  objections  to  the  final  discharge  of  the  receiver.  The 
question  of  the  stockholders'  liability  was  not  then  in  issue, 
but  was  one  which  might  have  been  put  in  issue  had  the 
objections  been  sustained  and  leave  given  the  plaintiffs  to 
file  their  petition. 

To  show  that  the  liability  of  the  stockholders  was  in 
fact  litigated,  the  appellants  called  the  district  judge, 
before  whom  the  federal  court  proceedings  were  had,  as  a 
witness.  His  testimony  shows  that  the  matter  of  the  con- 
stitutional liability  of  the  stockholders  was  argued,  and 
to  some  extent  considered;  that  it  was  his  opinion  that  the 
corporation  was  not  a  banking  institution,  and  that  such 
view  of  the  case  was  one  of  the  considerations  which 
moved  him  to  overrule  the  motion  and  objections,  and  deny 
the  plaintiffs  herein  the  right  to  file  their  petitions  and 
litigate  that  quc^^tion.  It  is  also  shown  by  his  evidence 
that  the  (»ase  had  Ixn^n  pending  in  his  court  for  many  years ; 
that  he  desired  to  have  an  immediate  and  final  disposition 
of  it,  and  then^fore  overruled  the  motion  and  objections, 
and  discharged  th(^  receiver.  From  a  fair  consideration  of 
all  of  the  evidence  it  seems  clear  that  the  proceedings  in 
that  case  do  not  constitute  a  bar  to  the  prosecution  of  this 
action.  The  rule  is  well  settled  that  the  determination  of 
a  motion  or  a  summary  application  is  not  res  judicata  so 
as  to  prevent  the  parties  from  drawing  the  same  matters 
in  question  again  in  the  more  regular  form  of  an  action. 


Vou  72]  JANUARY  TERM,  1904.  87 

Hamilton  Nat  Bank  ▼.  American  Loan  &  Trust  Co. 

Heidel  v.  Benedict,  61  Minn.  170,  31  L.  R.  A.  422;  Kwnne 
V.  Minneapolis  d  /Sf.  L.  J?.  Co.,  33  Minn.  419;  Simson  v. 
Hart,  14  Johns.  (N.  Y.)  63,  75;  1  Freeman,  Judgments 
(4th  ed.),  S6C&  325,  326;  2  Black,  Judgments  (2d  ed.), 
sec.  689. 

It  is  also  contended  that  the  plaintiffs  herein  had  the 
right  to  intervene  in  the  circuit  court  and  present  for  de- 
termination in  that  action  the  question  of  the  stockholders' 
liability,  and  thai  having  failed  to  do  so,  they  are  estopped 
to  present  the  matter  in  this  proceeding.  As  was  said  in 
our  former  opinion: 

"We  are  not  prepared  to  carry  the  rule  to  the  extent 
sought  by  counsel.  The  receiver  appointe<l  by  the  circuit 
court  for  the  trust  company  was  authorized  and  directed  to 
collect  and  convert  into  money  the  assets  of  the  corpora- 
tion. He  took  the  place  of  the  regularly  constituted  offi- 
cers of  the  corporation  and  had  the  same  right  to  pro- 
ceed against  any  of  the  stockholders  that  the  officers  of  the 
corporation  had.  He  could  have  proceeded  against  any  of 
the  stockholders  for  the  collection  of  any  balance  remain- 
ing due  from  them  to  the  corporation  on  subscriptions  for 
stock,  and  could  have  collected  any  assessments  l^ally 
made  against  the  stockholders.  In  short,  it  was  his  duty, 
under  the  directions  of  the  court,  to  convert  all  the  ajssets 
of  the  corporation  into  such  form  as  would  enable  them 
to  be  used  for  the  satisfaction  of  the  debts  existing  against 
the  corporation.  The  liability  of  the  stockholders  created 
by  the  constitution  was  not  one  existing  in  favor  of  the 
corporation,  but  in  favor  of  the  creditors.*' 

It  is  clear  that  this  provision  of  the  constitution  does 
not  increase  the  capital  stock  or  the  financial  resources 
of  the  corporation.  Its  only  object  is  to  provide  an  addi- 
tional fund  for  the  security  of  its  creditors.  This  double 
liability  is  placed  upon  the  stockholders  solely  for  the 
benefit  of  the  company's  creditors.  The  officers  and  agents 
of  the  corporation  can  not  dispose  of  or  control  the  fund 
thus  created;  they  can  not  collect  it  by  assessment  upon 
the  shareholders,  nor  can  th(  y  assign  it  to  a  trustee  for  the 
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benefitof  creditors,  even  though  the  corporation  be  insolv- 
ent. 3  Thompson,  Private  Corporations,  sec.  3560 ;  1  Cook, 
Stock,  Stockholders  and  Corporation  Law  (3d  ed.),  see. 
218.  In  Runner  t\  Dwigf^ins,  147  Ind.  238,  46  N.  E.  580, 
36  L.  R.  A.  645,  the  court  said: 

"Certainly  it  cannot  be  asserted  with  any  reasonable 
support,  that  this  peculiar  liability  imposed  by  the  statute 
upon  those  who  became  shareholders  of  a  banking  asso- 
ciation organized  under  the  existing  law,'  is  in  any  sense 
an  asset,  right  or  interest  of  the  bank  which  it,  as  an  in- 
solvent debtor,  can  by  its  deed  of  assignment  pass  to  its 
assignee,  or  in  any  manner  vest  the  enforcement  thereof  in 
him.  In  the  absence  of  some  statutory  provision  confer- 
ring the  right,  neither  the  corporation  nor  its  assignee,  nor 
receiver  can  enforce  such  a  liability  as  that  in  question/' 

It  has  bt^n  held,  however,  that  notwithstanding  this  lia- 
bility was  a  subject  over  which  the  receiver  ordinarily  had 
no  jurisdiction,  that  a  proceiHling  to  enforce  this  liability 
might  very  i>roperly  be  instituted  by  a  receiver  appointed 
by  the  court  for  that  special  purpose.  Or  that  the  action 
may  be  maintained  by  one  creditor  for  himself  and  on  be- 
half of  all  others.  Without  doubt  the  receiver  appointed 
by  the  circuit  court  for  the  trust  company,  after  the  debts 
against  the  corporation  had  been  judicially  ascertained, 
and  its  property  exhausted,  could  have  proceeded  to  en- 
force the  stockholders'  liability  in  question  herein  if  he 
had  been  directwl  to  do  so  by  the  court.  But  in  that 
event  it  would  have  been  necessary  to  remove  the  then 
acting  receiver  and  appoint  a  disinterested  person  in  his 
stead.  This  the  court  refused  to  do.  And  it  is  sufficient 
to  say  that  the  plaintiffs  herein  are  not  estopped  to  litigate 
the  questions  involved  in  this  action  by  reason  of  the 
procetMlings  in  the  case  in  the  federal  court. 

For  the  foregoing  reasons,  the  judgment  of  the  distnet 
court  is  right,  and  is  therefore 

Affismbo. 
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MarttB  T.  AblMtt 


Akn  M.  Martin,  appellee,  v.  C.  O.  Abbott  et  al.,  Im- 

PLBADBD  WITH  DON  L.  LOVE,  InTEBVENEB,  APPELLANT. 

Filed  Jum  9,  1904.    No.  13,421. 

1.  Purchaser  Fending  Suit.  One  who  purchases  real  estate  from  a 
defendant  in  an  action  brought  to  recover  dower,  after  a  decree 
of  the  district  court  in  favor  of  such  defendant  and  while  the 
case  is  duly  pending  in  this  court  on  appeal,  with  actual  notios 
of  the  plaintiff's  claim  of  dower,  takes  liis  title  subject  to  such 
dalm. 


1.  ;   ApfcaIi.     In  such  a  case,  where  no  supersedeas  bond  is 

provided  for  by  statute  and  none  is  filed,  the  decree  appealed 
from  will  not  protect  a  purchaser  who  takes  the  title  with  actual 
notice  of  its  condition  and  of  the  pendency  of  the  appeal. 

3.  Decision  Modified.    Parker  v.  Oourtnay,  28  Neb.  605,  is  modified  in 
so  tar  as  it  seems  to  conflict  with  the  opinion  herein. 

Appeal  from  the  district  court  for  Lancaster  county  : 
Edwabd  p.  Holmes,  Judge;    Affirmed. 

Ricketts  d  Ricketta,  for  appellant. 

Strode  d  Strode^  contra. 

Babnbs,  J. 

The  api)ellee,  Ann  M.  Martin,  began  an  action  in  the  dis- 
trict court  for  Lancaster  county  in  1896  to  recover  dower 
in  certain  real  estate  in  said  county.  C.  C.  Abbott  and 
Flora  M.  Abbott,  his  wife,  who  then  were  the  owners  of 
the  land,  were  made  defendants.  Issues  were  made  up  and 
a  trial  had,  and  on  the  Ist  day  of  April,  1897,  the  court 
rendered  a  judgment  by  which  it  was  decreed  that  Mrs. 
Martin  had  no  dower  interejst  therein.  She  thereupon  ap- 
pealed to  this  court,  where  the  judgment  of  the  district 
court  was  reversed.  After  the  cause  had  been  remanded, 
and  on  the  7th  day  of  Pebruai-y,  1902,  the  appellant,  Don 
L,  Love,  filed  a  petition  of  intervention  in  the  case  alleg- 
ing that  he  became  the  owner  of  the  tract  of  land  in  which 
the  plaintiff  claimed  a  dower  interest,  by  a  conveyance 
from  Abbott  on  the  18th  day  of  September  1901.     He 


90  NEBRASKA  REPORTS.  [Vol.  72 


Martin  t.  Abbott 


further  alleged  that  at  the  time  of  his  purchase,  the  appeal 
was  pending  in  the  supreme  court;  that  no  supersedeas 
bond  had  been  filed  by  Mrs.  Martin  pending  the  appeal, 
and  that  the  decree  of  the  district  court  quieting  title  in 
Abbott  was  therefore  in  full  force  and  effect ;  that  he  was  a 
bona  fide  purchaser,  and  that  he  relied  upon  the  decree;, 
and  prayed  that  his  title  be  quieted  as  against  said  dower 
interest.  Mrs.  Martin  answered  this  petition  in  interven- 
tion alleging  the  facts  as  to  the  bringing  of  the  suit  in 
the  district  court,  the  decree  therein,  her  appeal  to  the  su- 
preme court  and  the  finding  and  decree  thereof,  and  ally- 
ing further  that  the  intervener  and  defendant  are  estopped 
by  the  judgment  and  decree  of  the  supreme  court  from 
questioning  her  right  to  dower  in  the  premises.  The  cause 
was  tried  in  the  district  court  upon  the  petition  in  inter- 
vention, and  the  answer,  where  the  findings  and  decree 
were  in  favor  of  Mrs.  Martin  and  against  the  intervener, 
Love,  and  he  appealed. 

It  appears  that  appellant  purchased  quite  a  large  tract 
of  land  from  Abbott,  the  defendant  in  the  suit,  of  which  the 
land  in  controversy  is  but  a  small  portion.  It  also  appears 
from  the  evidence  that  at  the  time  he  purchased  the  prem- 
ises, he  was  aware  that  the  title  to  the  land  in  question  was 
in  litigation,  and  that  an  appeal  had  been  taken  to  the 
supreme  court  from  the  decree  refusing  Mrs.  Martin  dower 
therein.  Love  insists  that  the  judgment  of  the  district 
court  quieting  the  title  in  Abbott,  and  declaring  Mrs.  Mar 
tin  foriH'losed  of  all  right,  title,  interest,  dower  or  claim  in 
and  to  the  property,  was  a  final  judgment  upon  which  he 
had  a  right  to  rely ;  that  no  supersedeas  bond  having  been 
executed  by  her,  any  subsequent  proceedings  in  the  su- 
preme court  by  which  the  decree  might  be  reversed,  modi- 
fied or  vacated,  could  not  interfere  with  the  rights  which  he 
had  obtained  by  reason  of  his  purchase  while  the  decree 
was  in  full  force.  On  the  other  hand,  Mrs.  Martin  takes 
the  position  that  no  supersedeas  bond  was  required  or  pro- 
vided for  by  the  statute;  that  it  was  unnecessary  for  her 
to  give  such  a  bond,  and  that  consequently  a  purchaser 
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from  Abbott  with  actual  notice  of  the  pendency  of  her  ap- 
peal, was  in  no  better  position  than  Abbott  himself,  and 
took  the  title  subject  to  all  the  contingencies  which  might 
befall  him  as  to  the  vacation,  modification  or  reversal  of  the 
decree. 

It  appears  that  this  is  not  a  case  where;  the  appellant 
obtained  title  to  the  real  estate  in  question  at  a  judicial 
sale,  or  under  any  order,  judgment  or  decree  of  a  court. 
The  facts  are  that  he  purchased  the  land  from  a  litigant, 
a  party  to  a  pending  suit,  in  which  the  title  was  the  matter 
in  controversy ;  and,  although  there  had  bwn  a  decree  ren- 
dered in  the  district  court  in  favor  of  his  grantor,  yet  he 
had  full  knowledge  of  all  of  the  facts,  and  actual  notice 
that  an  appeal  had  been  taken  to  the  supreme  court,  and 
that  the  case  was  there  pending  and  undetermined. 

An  appeal  to  this  court  in  a  suit  in  equity  brings  the 
case  here  for  trial  upon  the  merits  de  novo.  If  this  be 
true,  as  soon  as  Mrs.  Martin  perfected  her  appeal  the  case 
was  then  pending  in  this  court,  and  it  thus  appears  that 
the  appellant  acquired  his  title  during  the  pendency  of  the 
suit. 

Actual  notice  that  there  is  an  action  pending  affecting 
the  title  to  real  estate  is  as  effective  as  the  filing  of  the 
statutory  notice  of  Us  pendens.  Sampson  v.  Ohleyer,  22 
Cal.  200;  Sharp  v.  Lumley,  34  Cal.  611.  The  purpose  of 
the  lis  pendens  statute  is  to  make  the  filing  of  a  paper 
with  the  proper  officer  take  the  place  of  actual  notice,  and 
the  provisions  of  the  statute  do  not  nmder  actual  notice 
any  less  effective.  When  Love  bought  the  premis(*s 
pending  the  appeal  he  took  the  same  with  his  eyes  open; 
he  obtained  the  title  clothed  with  no  greater  rights  than 
his  grantor,  and  took  the  same  subject  to  the  contingency  of 
an  adverse  decision  in  this  court.  In  Clark  v.  Charles,  55 
Neb.  202,  it  was  held,  that  "A  purchaser  of  real-  estate, 
during  the  pendency  of  a  suit  for  its  partition,  from  a 
party  to  such  suit,  is  as  much  bound  by  the  disposition 
made  of  the  real  estate  by  the  decree  rendered  in  such  an 
action  as  his  grantor.'' 
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One  "who  purchases  property  pending  a  suit  in  which  the 
title  to  it  is  involved,  takes  it  subj(H*t  to  the  judgment  or 
decree  that  may  be  passed  in  such  suit  against  the  person 
from  whom  he  puivhasc^.''  2  Black,  Judgments  (2d  ed.), 
sec.  550;  Murray  v.  Ballon^  1  Johns.  Ch.  (N.  Y.)  565;  Lin- 
coln Rapid  Transit  Co.  v.  RumUe,  34  Neb.  559. 

The  case  of  HoUister  i\  Ufatni,  40  Neb.  572,  throws  some 
light  on  this  question.  That  was  a  case  where  the  title  to 
real  estate  had  been  obtained  from  a  purchaser  at  a  judicial 
sale,  which  sale  was  afterwards  vacated  and  a  resale 
ordered.  We  held  therein  that  the  purcha,ser  having 
bought  without  notice  of  any  proceedings  to  set  aside  the 
sale,  was  protc^^ted.    But  it  is  said  in  the  opinion : 

"If  there  had  been  pending  a  motion  to  set  aside  the  sale 
and  confirmation  before  the  purchaser  thereunder  had 
parted  with  his  title,  a  question  very  different  from  that 
under  consideration  would  have  been  presentcnl.  In  such 
a  case  there  would  have  been  pending  a  motion  upon  con- 
sideration of  which  it  might  reasonably  be  anticipated  that 
the  sale  and  confirmation  would  be  set  aside.''  In  the  case 
at  bar,  when  Love  bought  he  might  have  reasonably  antici- 
pated that  the  decree  in  favor  of  his  grantor  might  be  set 
aaide  by  this  court.  By  the  appeal  the  action  was  still 
pending;  he  bought  pendente  lite,  and  his  title  was  affected 
with  all  the  imperf (nations  of  the  title  of  his  grantor. 

We  have  not  overlookeil  the  case  of  Parker  v.  Coiirtnay, 
28  Neb.  605.  In  that  case  one  of  the  litigants,  in  whose 
favor  the  district  court  had  rendered  a  decree,  sold  the 
premises  to  a  third  party  pending  an  appeal  therefrom. 
Such  third  party  sold  and  conveyed  the  premises  to  the  ap- 
pellant, Parker,  who  paid  full  value  therefor,  and  took  his 
title  without  any  notice,  actual  or  constructive,  of  the  litiga- 
tion in  relation  thereto,  or  the  pendency  of  the  appeal.  It 
would  seem,  therefore,  that  the  cases  are  fairly  dintinguish- 
able.  But  inasmuch  as  they  seem  to  be  in  conflict,  the 
opinion  in  that  case  is  modified  to  conform  to  the  rule  an- 
nounced herein. 

The  statute  makes  no  provision  for  a  supersedeas  bond 
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in  a  case  like  the  one  at  bar.  And  therefore  we  think 
the  failure  to  file  such  a  bond  is  no  protection  to  one  Who 
purchases  the  properly  from  a  litigant  with  actual  notice 
of  the  pendency  of  the  suit  in  which  the  title  thereto  is  in 
question.  We  are  unwilling  to  sanction  a  rule  which  will 
permit  a  party  to  a  pending  action  to  convey  the  real  estate 
which  is  the  subject  of  the  litigation  to  another,  who  takes 
it  with  full  knowledge  and  actual  notice  of  the  pendency  of 
the  suit,  and  thus  deprive  the  court  of  its  power  to  adminis- 
ter justice  between  the  parties. 

For  the  foregoing  reasons,  the  judgment  of  the  dist^ct 
court  is  right,  and  is 

Affirmbd. 


Cass  County  v.  Saepy  County.* 

Filed  Juns  9,  1904.    No.  12,183. 

Counties:  Bsd)oe  Repairs:  Action:  Defensb.  When  a  county  haa  re- 
fused, upon  request,  to  participate  with  an  adjoining  county  in 
repairing  a  bridge  over  a  stream  forming  part  of  the  boundary 
line  between  them,  and  the  latter  county  has  performed  the 
work  at  its  separate  expense,  it  is  not  a  defense  to  an  action 
for  contribution  under  the  statute,  that  the  plaintiff  county,  in 
procuring  the  repairs  to  be  made,  proceeded  in  an  irregular  or 
illegal  manner  with  respect  to  obligating  itself  to  pay  for  thend, 
provided  It  did  in  fact  become  so  obligated. 

Error  to  the  district  court  for  Sarpy  county:  Benjamin 
8.  BAKEBy  Judge.    Rehearing  denied. 

Jesse  L.  Rooty  for  plaintiff  in  error. 

William  R.  Patrick  and  Wright  &  Stout,  contra. 

Ames,  C. 

This  is  an  application  for  a  third  rehearing  in  this  case^ 
and  is  founded  upon  two  assumptions:    Firsts  that  the 
•8m  former  opinions,  68  Neb.  813;  66  Neb.  478,  476. 
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last  opinion  herein  misinterprets  the  opinion  of  this  conrt 
in  Clwk  V.  County  of  L<mcaster,  69  Neb,  717.  Such,  how- 
ever, is  not  the  understanding  of  the  author  of  the  latter 
document,  who  actively  participated  in  the  last  disposition 
of  this  case  and  who  gave  it  his  very  careful  consideration. 
Counsel  for  Sarpy  county  overlook  the  fact  that  although 
it  was  held  in  the  Clark  case  that  the  contract  with 
Sheeley  was -void  because  of  the  absence  of  prescribed 
statutory  conditions  authorizing  its  execution  on  the  part 
of  the  county,  yet  it  was  not  only  held  that  equity  would 
not  enjoin  the  further  prosecution  of  the  work  under  the 
uncompleted  agreement  or  the  prosecution  by  the  con- 
tractor of  his  claim  for  compensation  for  the  work  and 
materials  actually  done  and  furnished  in  the  premises, 
but  this  court  went  a  step  furth^  and  not  only  stated 
an  account  between  the  parties  respecting  the  transaction, 
but  as  a  result  thereof  rendered  an  affirmative  judgment 
for  nearly  (11,000  in  favor  of  the  contractor  and  against 
the  county.  It  can  be  of  no  practical  significance  whether 
the  claim  thus  upheld  is  denominated  legal  or  equitable. 
In  any  view,  it  was  held  that  the  county  was  under  an 
obligation  for  its  payment  which  the  court  would  and 
did  enforce  by  its  judgment,  and  ttie  unavoidable  infer- 
ence is  that  if  the  suit  in  equity  had  not  been  begun  and 
the  contractor's  suit  at  law  had  not  been  restrained  but 
had  been  prosecuted  to  judgment  for  that  amount,  that 
judgment  would  not  have  been  disturbed  by  the  court 
because  of  the  "illegality''  of  the  claim  upon  which  it 
would  have  been  founded. 

It  is  thus  evident  that  the  major  premise  of  the  opin- 
ion of  November  5  last  in  this  case  is  a  l^itimate  inter- 
pretation of  the  opinion  in  the  Clark  case,  and  that  Cass 
county  was  obligated  to  the  contractor  to  pay  the  reason- 
able value  of  the  repairs  to  the  bridge  in  question. 
WTiether  such  obligation  was  l^al  or  equitable,  we  cannot 
think  is  a  material  question. 

Secondly,  it  is  argued  that  Cass  county  was  authorized 
to  make  the  repairs,  if  at  all,  merely  as  the  agent  of 


Vol.  72]  JANUARY  TERM,  1904.  95 

Cass  Coanty  y.  Sarpy  Connty. 

Sarpy  county,  and  that  its  agency  was  special  and  its 
authority  limited  by  the  statute,  and  that  having  exceeded 
its  authority  by  making  the  repairs  in  the  absence  of  funds 
of  its  own  applicable  to  that  purpose,  it  failed  to  bind 
its  principal  by  so  doing.  We  had  supposed  that  our  for- 
mer opinions,  especially  the  last  of  them,  had  made  it 
sufliciently  plain  that  in  our  opinion  the  relation  of  prin- 
cipal and  agent  is  not  analogous  to  a  case  of  this  kind. 
The  powers  of  Cass  county,  in  the  premises,  are  derived 
directly  from  the  statute.  It  was  authorized  to  perform 
I  spcHtified  public  w(wrk,  in  conjunction  with  Sarpy  county, 
if  the  latter  would  consent  to  participate  therein,  but 
without  such  participation,  if  consent  should  be  refused. 
Counsel  was  requested  and  refused,  and  this  fact,  as  we 
(»ndeavored  to  explain  in  our  last  opinion,  set  Cass  county 
free  to  act  in  all  respects  as  though  the  bridge  had  lain 
wholly  within  her  own  territory.  Whether  her  fiscal  affairs 
were  such  as  to  justify  the  expense,  or  whether  her 
county  board  were  exceeding  their  authority  to  obligate 
her  own  taxpayers  were  matters  which  her  own  citizens 
had  alone  the  right  to  inquire  into.  The  fact  that  Sarpy 
county  could  not  be  bound  for  contribution  unless  she 
had  been  requested  to  participate  in  the  creation  of  the 
work,  did  not  confer  upon  her  authorities  the  right  to 
supervise  the  internal  affairs  of  Cass  county,  or  to  coin 
plain  that  the  officials  of  the  latter  county  were  conduct- 
ing their  business  in  an  irregular  or  illegal  manner. 

It  is  therefore  recommended  that  the  motion  for  a  re- 
hearing be  overruled. 

Oldham,  C,  concurs. 

By  the  Couri;:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  motion  for  a  rehearing  be 
OTerraled. 

Bbhbaring  dbnibd. 


96  NEBRASKA  REPORTS.  [Vol.  72 


Qillfflan  ▼.  Toplnka. 


W.   S.   QlLLMAN,    APPELLANT,    V.    FBANK   TOPINKA   BT   AL., 

APPELLEES. 

Filed  Jamc  9,  1904.    No.  13,480. 

Apmjal  from  the  district  court  for  Box  Butte  county; 
James  J.  Harrington,  Judge.    Reversed  with  directions. 

R.  C.  Noletnan  and  W.  G.  Simonson,  for  appellant. 

Ames,  C. 

This  is  an  action  to  foreclose  a  real  estate  mortgage, 
begun  by  the  usual  petition  and  due  service  of  process. 
The  mortgagors  made  default;  but  another  defendant, 
who  claimiHl  some  interest  in  the  premises — the  record 
does 'not  disclose  what — ^appeared  and  moved  to  dismiss 
the  action^  for  the  alleged  reason  that  the  subject  matter 
of  it  had  been  previously  adjudicated  between  parties  other 
than  those  to  this  suit.  No  answer  or  other  pleading  was 
filed.  The  court  sustained  the  motion  and  rendered  a 
judgment  of  dismissal.  The  plaintiff  appeals.  There  is  no 
appearance  for  the  appellee  or  appellees  in  this  court 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  render  a  decree  as  prayeil  in  the  petition,  unless 
a  defence  shall  be  established  by  pleadings  and  proofs. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  render  a  decree  as  prayed  in  the  petition,  unless 
a  defense  shall  be  established  by  pleadings  and  proofti. 

Bevbbsbd. 
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Jbbohb  B.  Pabrott  v.  John  W.  McDonald  et  al. 

Vam  Juifs  9»  1904.    No.  13,550. 

■iMTtff:  Action  fob  Damages.  A  plaintiff  can  not  recover  damages 
from  a  sheriff,  on  account  of  negligence  by  which  an  attempted 
Uirj  of  a  irrlt  was  rendered  ineffectual,  if  he  has  ccmtrlbuted  to 
the  result  by  his  own  negligence  or  by  that  of  an  attorney  whom 
he  has  employed  to  supervise  the  procedure. 

Error  to  the  district  court  for  Douglas  county:  Jaoob 
Fawcbtt,  Judge.    Affirmed. 

Lysle  I.  Abbott  and  Dan  J.  Riley y  for  plaintiff  in  error. 
Bffran  G.  Burhank,  contra. 

Ames,  C. 

George  W.  Ames,  formerly  a  resident  of  Omaha,  became 
insolvent,  and  finally  left  the  state  somewhat  suddenly  on 
a  Saturday  night.  He  was  indebted  to  the  plaintiff  Par- 
rott  in  a  considerable  sum  of  money  and  was  the  owner  of 
a  large  number  of  city  lots  of  small  individual  value. 
Parrott  employed  an  attorney,  and,  in  company  with  him 
and  a  deputy  sheriff,  spent  the  greater  part  of  Sunday 
afternoon  and  evening  in  the  preparation  of  papers  for 
the  beginning  'Of  an  attachment  suit,  and  in  making  copies 
of  the  writ  to  be  posted  on  the  lots  at  the  time  of  the  levy. 
In  the  course  of  the  evening  the  deputy  told  Parrott  that 
the  law  required  that  the  levy  should  be  made  in  the 
presence  of  two  residents  of  the  county  and  the  latter  pro- 
cured promises  of  the  attendance  of  two  such  persons 
living  in  the  neighborhood.  The  writ  was  procured  to 
be  issued  shortly  after  midnight,  and  the  plaintiff  and 
deputy  started  out  in  a  carriage  to  go  to  the  lots  and  make 
the  levy.  The  att<»mey  was  also  in  the  carriage,  but  did 
not  intoid  to  go,  and  did  not  go,  the  entire  distance.  One 
of  the  witnesses  was  ^[>ected  to  be  found,  and  was  found, 
at  the  site  of  some  of  the  lots,  the  other  resided  on  the 
10 
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side  of  the  route  of  travel  and  was  expected  to  be  taken 
up  on  the-  way.  At  a  proper  place  Parrott  proposed  to 
turn  and  drive  along  an  intersecting  street  for  this  pur- 
pose, but  the  deputy  told  him  it  was  unnecessary  to  do 
so  and  he  desisted.  Before  arriving  at  the  lots,  the  at- 
torney left  the  carriage  at  his  home,  and  did  not  rejoin  the 
party  that  night  Levies  were  attempted  to  be  made  on 
all  of  the  lots,  and  a  copy  of  the  writ  was  posted  on  each 
of  them  by  the  deputy  in  the  presence  of  Parrott  and  one 
other  person  only.  On  the  morning  of  the  same  day, 
which  was  the  6th  of  April,  the  party  returned  to  the 
court  house.  Plaintiff  did  not  go  to  the  sherifTs  office, 
but  on  the  same  day  he  saw  his  attorney  and  talked  with 
him  about  the  matter  and  the  deputy  made  an  appraise- 
ment of  the  lots,  substituting  another  person  in  the  place 
of  the  plaintiff  as  one  of  the  appraisers,  but  at  the  sugges- 
tion of  whom,  if  any  one,  is  not  known.  The  statute  re- 
quires the  appraisement  to  be  made  by  persons  witnessing 
the  levy.  The  writ  was  not  returned  into  court  until  the 
18th,  but  it  is  impossible  to  infer  that  the  plaintiff  and 
his  attorney  were  not  at  all  times  fully  cognizant  of  all 
the  circumstances  and  that  the  latter  at  least,  and  prob- 
ably the  former  also,  was  fully  aware  of  the  irr^ularity, 
if  not  ill^ality  of  the  procedure.  On  the  11th  of  the 
month,  five  days  after  the  attempted  levy,  Ames  incumb- 
.  ered  the  property  for  more  than  its  value  to  third  parties. 
An  order  of  the  district  court  overruling  a  motion  to 
dissolve  the  attachment  because  of  the  foregoing  circum- 
stances was  reversed  by  this  court  and  the  lien  of  the 
attarhinent  failed,  or  rather  was  held  never  to  have 
existed.  Ames  was  adjudged  a  bankrupt  at  his  then  resi- 
dence in  New  York,  the  suit  was  dismissed  and  the  claim 
of  the  plaintiff  lost.  This  is  a  suit  on  the  bond  of  the 
sheriff  to  recover  damages  on  account  of  the  negligence  of 
his  deputy.  It  is  not  alleged  that  there  was  any  lack  of 
good  faith.  The  district  court  instructed  a  verdict  for 
ih(»  vlv  iviKiant  and  the  plaintiff  prosecutes  error.  The  de- 
fendant relies  upon  the  foregoing  facts,  which  are  not  in 
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dispute,  and  inyokes  the  law  of  estoppel.  But  we  are 
ignorant  of  any  principle  of  estoppel  applicable  to  the 
case  and  there  is,  apparently,  some  danger  of  that  doc- 
trine Ixi-oining  debilitated  from  overwork. 

There  is  no  direct  or  positive  evidence,  nor  anything 
from  which  it  can  be  inferrcnJ,  that  the  plaintifif  said  or 
did  anything  calculatcMl  to  influence  or  which  did  influ- 
ence the  eonduct  of  the  deputy.  If  there  were  any  malign 
influences  at  work  between  the  two,  they  apparently  oper- 
ated in  an  opposite  direction.  But  the  action  is  for  negli- 
gence, and  it  seems  to  us  that  the  familiar  rules  of  law 
relative  to  contributory  negligence  are  not  without  per- 
tinency. It  is  likely  enough  that  the  plaintiff,  being  "a 
layman,"  was  justified  in  deferring  to  the  supposed  supe- 
rior knowledge  of  the  deputy,  and  in  following  the  course 
which  the  latter  chose  to  take  with  reference  to  the  serv- 
ice of  the  process  in  his  charge,  but  as  much  cannot  be 
said  for  the  attorney  who  was  the  agent  of  the  plaintiff 
and  who  had  general  supervision  of  the  proccn  dings  in  his 
behalf.  He  knew  the  course  that  was  being  adopted  on 
the  night  of  the  levy,  and  knew  or  ought  to  havi^  known 
on  the  following  day  what  had  been  done  in  this  regard 
and  what  was  about  to  be  done  with  reference  to  the  ap- 
praisement and  the  return  of  the  writ. 

Five  days  intervened  before  the  making  of  the  volun- 
tary incumbrances  by  Ames,  during  which  the  mistake 
might  have  been  corrected  and  during  which  there  wa9 
abundant  opportunity  for  consultation  between  attorney 
;:ud  client,  and  enough  had  occurred  to  excite  the  vigilence 
of  the  plaintiff  to  take  counsel  concerning  the  contradic- 
tory advice  of  the  deputy.  As  a  matter  of  fact  the  ques- 
tion of  law  involved  was  not  free  from  doubt,  as  is  evi- 
denced by  the  ruling  of  the  learned  district  judge  upon 
the  motion  to  discharge  the  attachment,  and  the  elaborate 
opinion  by  which  it  was  found  necessary  to  dispose  of  the 
inquiry  in  this  court.  On  the  whole,  we  conclude  that  the 
plaintiff  and  his  attorney  contributed  at  least  equally 
with  the  deputy  to  the  mistake  by  which  the  attem; !.  1 
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levy  was  rendered  ineffectual,  and  to  the  omission  to  pro- 
cure a  new  levy  before  the  lots  were  placed  beyond  reach, 
and  we  recommend  therefore  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Letton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


American  Radiai'Or  Company  v.  The  American  Bond- 
ing &  Trust  Company. 

N.   O.    NELaSON   MANrFACTURING   COMPANY   V.   THE   AMERI- 
CAN Bonding  &  Trust  Company. 

Filed  June  9,  1904.     Nos.  13.522,  13,523. 

1.  Contractor's  Bond:  Construction.  A  bond  given  by  a  contractor 
for  the  erection  of  a  public  building  in  this  state,  conditioned 
for  the  payment  of  laborers  and  material  men,  derives  no  ob- 
ligatory force  from  the  statute  as  respects  the  latter  subject,  and, 
as  to  it,  is  to  be  treated,  at  most,  as  a  common  law  obligation. 

2. :  Validity.     An  instrument,  which  by  recitals  upon  Its  face 


purports  to  be  the  joint  obligation  of  one  as  principal  and  another 
as  surety  and  to  require  execution  by  both,  and  which  the  former, 
in  violation  of  the  instructions  and  without  the  knowledge  or 
subsequent  ratification  of  the  latter,  delivers  to  the  obligee  with- 
out having  signed  it.  Is  void. 

Error  to   the   district    court    for    Lancaster    county: 
Edward  P.  Hol:mes,  Judge.     Affirmed. 

S.  L.  Oeisthardt  and  Mockett  d  Polk,  for  plaintiffs  in 
error. 

Strode  d  Strode,  contra. 

Ames,  C. 

Theso  two  cases  being  identical  in  all  essential  respects 
were  consolidated  for  the  purposes  of  briefs  and  argu- 
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mentS;  and  were  submitted  together  and  will  be  decided 
by  a  single  opinion. 

In  October,  1899,  the  board  of  public  lands  and  build- 
ings entered  into  a  written  contract  with  one  C.  P.  Bar- 
ras,  by  which  the  latter  undertook  the  construction  of  a 
building  for  state  purposes.  The  contract  contained  the 
following  covenant: 

"And  the  said  first  parties  agree  to  give  to  the  state 
of  Nebraska  a  good  and  sufficient  bond  in  the  sum  of 
110,000,  executed  by  an  approved  surety  company,  con- 
ditioned for  the  faithful  performance  of  this  contract,  and 
also  conditioned  for  the  payment  of  all  labor  and  material 
•used  in  the  erection  of  said  building.'^ 

A  statute  in  force  at  the  time  required  the  board  in 
such  cases  to  take  from  the  contractor  a  bond  conditioned 
"for  the  payment  of  all  laborers  and  mechanics,  for  labor 
that  shall  be  performed^'  pursuant  to  the  contract,  but 
made  no  provision  concerning  the  material  to  be*  fur- 
nished thereunder,  nor  reference  to  any  persons  other 
than  those  above  mentioned.  Barras  made  a  written  ap- 
plication to  the  defendant  in  error,  also  defendant  below, 
to  execute  a  bond  as  required  by  the  contract,  and  under- 
taking to  indemnify  it  for  loss  or  damages,  if  any,  oc- 
casioned by  so  doing.  The  defendant,  for  a  consideration, 
complied  with  the  request,  the  instrument  purporting  by 
recitals  upon  its  face  to  be  the  joint  obligation  of  Barras 
as  principal  and  the  defendant  as  surety.  The  defendant, 
after  executing  it,  delivered  it  to  Barras  with  instructions 
to  sign  it  and  tender  it  to  the  board.  He  delivered  it  to 
the  board  without  his  signature,  and  the  latter  accepted 
and  approved  of  it  in  that  condition.  Barras  performed 
his  contract,  and,  in  the  accomplishment  of  that  end,  sub- 
let the  heating  and  plumbing  apparatus  requisite  therefor 
to  one  H.  H.  Gaffey.  Gaffey  performed  his  sub-contract 
and  purchased  the  material  used  in  so  doing  from  the 
plaintiffs  in  error.  The  board  accepted  the  building  and 
scuttled  with  and  satisfied  Barras,  and  the  latter  did  the 
ke  with  Oaflfey,  but  Gaffey  has  not  paid  the  plaintiffs  in 
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error  or  either  of  them.  This  suit  is  upon  the  bond  to  re- 
cover for  the  heating  and  plumbing  materials  above  men- 
tioned. Judgments  of  the  district  court  for  the  defend- 
ants are  sought  to  be  reversed  by  these  proceedings.  That 
court  found,  in  substance,  correctly,  as  we  think,  that 
there  is  no  evidence  that  the  plaintiffs  sold  the  material  to 
Gaffey  with  especial  intent  or  view  to  its  use  in  the  build- 
ing in  question,  but  that  presumably  the  sales  were  made 
solely  upon  faith  in  and  reliance  upon  his  individual 
credit  and  responsibility,  and  that,  at  the  times  of  the 
final  payments  by  the  board  to  Barras  and  by  the  latter  to 
GaflFey,  neither  that  body  nor  Barras  had  been  notified  or 
had  any  knowledge  that  there  was  any  sum  due  or  unpaid 
for  the  materials  or  any  of  them  on  account  of  which  the 
actions  were  brought.  The  relevancy  and  materiality  of 
these  findings,  as  well  as  of  the  fact  that  the  defendant 
was  in  like  ignorance,  are  disputed,  and  may  be  doubted, 
except  in  so  far  as  they  have  a  bearing  upon  the  question 
whether  the  materials  were  furnished  with  a  view  and 
purpose  that  they  should  be  used  in  the  construction  of 
t^is  building.  And  this  question  is  itself  unimportant, 
unless  it  shall  be  determined  that  the  mechanics'  lien  law 
governs  or  in  some  way  affects  the  rights  of  the  parties. 
But  in  that  case,  the  question  having  been  answered  in 
the  negative,  the  point  is  not  advantageous  to  the  plain- 
tiffs. We  are,  however,  unable  to  see  that  the  mechanics' 
lien  law  is  applicable  in  any  way  to  this  transaction,  and 
we  will  not  pursue  the  subject  further.  B(\vond  this, 
these  findings  may  be  regarded  as  evidence  of  laches,  but 
whether  they  are  enough  such  to  defeat  an  otherwise 
suflBcient  cause  of  action  need  not  be  decided. 

If  the  instrument  in  suit  is  not  invalid  for  lack  of  due 
execution,  it  derives  no  obligatory  force  from  the  statute 
in  so  far  as  it  makes  reference  to  material  to  be  used  in 
the  erection  of  the  building.  Fidelity  &  Deposit  Co,  i>. 
Parl-inmu,  68  Neb.  319;  Huck  &  Co.  v.  Gaylord,  50  Tex. 
578;  MrChiRl'cij  v,  Cromtccll,  11  N.  Y.  593;  Kieldsen  v. 
Wihsoyi^  77  Mich.  45,  43  N.  W.  1054. 
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So  far  as  this  subject  matter  is  concerned,  the  bond  can, 
we  think,  be  regarded  as  no  more  than  a  common  law  obli- 
gation. The  instrument  named  Barras,  the  contractor,  as 
principal,  and  is  conditioned  "that  if  said  principal  shall 
well,  truly  and  faithfully  comply  with  all  the  terms,  cov- 
enants and  conditions  of  said  contract  on  his  part  to  be 
kept  and  performed  according  to  its  tenor,  and  shall  pay 
for  all  labor  and  material  used,  then  this  obligation  is 
to  be  null  and  void,"  It  cannot  be  successfully  disputed 
that  Barras  fulfilled  this  condition  literally.  It  is  disputed 
whether  Barras's  sub-contract  with  Gafifey  was  not  in  vio- 
lation of  his  contract  with  the  state,  and  if  it  was  not 
therefore  itself  void  and  a  forfeiture  of  the  latter.  But  we, 
cannot  understand  how  that  is  a  matter  which  concerns 
the  plaintiffs  in  these  actions.  The  state,  at  any  rate,  did 
not  see  fit  to  enforce  a  forfeiture,  and  Barras,  by  the 
means  mentioned,  became  the  owner  of  the  materials  used 
in  constructing  the  building  and  paid  for  them  in  good 
faith  and  without  knowledge  or  notice  that  the  person 
from  whom  he  acquired  them  had  not  done  likewise;  and 
this  was  all  that  the  bond  or  his  contract  required  of  him. 

The  foregoing  conclusion  suflSces  to  dispose  of  the  case, 
but  another  question  was  strenuously  litigated  and  ought, 
perhaps,  to  be  decided.  The  bond  was  entrusted  by  the 
defendant  to  Barras  as  its  agent,  with  instructions  to 
affix  to  it  his  own  signature  and  deliver  it  to  the  board 
and  not  to  deliver  it  otherwise.  He  was  an  agent  there- 
fore for  a  special  purpose  and  with  limited  authority.  The 
limitation  was  expressed  in  the  plainest  and  most  un- 
equivocal terms  on  the  face  of  the  instrument  itself,  which 
recites  its  execution  by  himself  as  principal  and  by  the 
defendant  as  surety  for  him  only.  The  obligee  is  con- 
clusively presumed  to  have  read  the  instrument  and  to 
have  known  that  the  delivery  by  Barras  was  in  excess  of 
his  powers  as  agent.  It  does  not  appear  that  the  defend- 
ant was  ever  made  aware  of  that  fact  until  the  beginning 
of  these  actions.  According  to  a  long  settled  rule  of  this 
court  the  instrument,  tlierefore,  never  became  a  contract 
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by  the  defendant.  United  ^tatea  Fidelity  &  Ouaranty  Co. 
V.  Ridgley,  70  Neb.  622,  and  cases  there  cited.  See  also 
Cutler  V.  Roberts^  7  Neb.  4;  Mullen  v.  Morris,  43  Neb.  596; 
Middlehoro  Nat.  Bank  v.  Richards,  55^  Neb.  682,  and  the 
same  rule  applies  to  a  statutory  bond.  Bollman  v.  PnHe- 
walk,  22  Neb.  7Ql;Gray  v.  School  District,  35  Neb,  438. 

It  is  contended  that  the  reason  for  this  rule  fails  in  the 
case  at  bar  because  the  principal  had  given  the  surety  a 
separate  contract  of  indemnity,  but  the  arpcument  is,  we 
think,  not  good.  The  indemnity  was  for  the  giving  of  a 
bond  upon  which  Barras  should  be  bound  as  principal. 
Such  a  bond  was  never  given.  It  is  a  matter  of  indiffer- 
ence whether  the  surety's  reasons  for  requiring  the  prin- 
cipal to  be  bound  upon  the  instrument  were  good  or 
bad,  or  were  for  his  advantage  or  not.  It  had  a  right  to 
prescribe  such  conditions  as  it  saw  fit,  and  to  become 
bound,  if  at  all,  only  in  such  manner  as  it  chose.  The 
condition,  however,  was  for  its  advantage.  Had  Barras 
signed  the  instrument,  the  defendant  would  have  been 
entitled  to  have  him  made  a  party  to  any  suit  upon  it,  and, 
in  case  of  recovery  in  such  suit,  to  have  his  property  first 
exhausted  for  the  satisfaction  of  the  judgment,  and  in 
case  of  payment  by  itself,  to  have  the  right  of  exoneration 
determined  and  the  amount  thereof  ascertained  without 
the  expense,  delay  and  uncertainty  of  a  suit  upon  another 
contract.  Note  in  90  Am.  St.  Rep.  {Estate  of  Ramsay  v. 
People)  at  page  193. 

For  both  the  foregoing  reasons,  therefore,  it  is  recom- 
mended that  the  judgments  of  the  district  court  be  af- 
firmed. 

LjrrroN  and  Oldham,  C  C,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgments  of  the  district 
court  be 

Affismsd. 
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John  P,  Nbal  bt  al.  v.  William  Vansicklb  bt  al. 

FiUED  JuNS  9,  1904.    No.  13,692. 

1.  Drainage:  GoNSTrrDnoif  al  Law.    The  drainage  and  reclamation  of 

larye  tracts  of  swamp  and  overflowed  or  submerged  lands  is  a 
matter  of  general  public  utility  and  concern,  for  wbich  the  leg^ 
islature  may  provide  by  the  creation  of  local  administrative  or- 
ganisations or  political  corporations. 

2.  Assessments  upon  private  property,  to  defray  the  cost  of  local  im- 

provements are  void  if  in  excess  of  the  benefits  conferred,  or  if 
levied  without  notice  to  persons  upon  whose  property  they  are 
imposed,  or  affording  them  an  opportunity  to  be  heard. 

Ebbor  to  the  district  court  for  Nemaha  county:  John 
S.  Stull,  Judgb.    Revei^sed. 

Neal  d  Quackenhush^  for  plain tiflfs  in  error. 

Edgar  Pemeau,  contra. 

Ambs,  C. 

In  1908  the  legislature  passed  an  act,  chapter  116  of  the 
laws,  sections  1-19,  article  IV,  chapter  89  of  the  Ck)nipiled 
Statutes  (Annotated  Statutes,  5561-5579),  the  purpose  of 
which  is  expressed  in  its  title  as  follows : 

"An  act  to  provide  for  the  formation  of  drainage  dis- 
tricts; for  the  reclamation  and  protection  of  swamp,  over- 
flowed, or  submerged  lands;  to  provide  for  the  acquirement 
of  rights  of  way,  easements  and  franchises,  or  other  prop- 
erty necessary  to  carry  out  the  purposes  of  this  act;  to 
prescribe  the  course  of  procedure  to  be  followed  to  ac- 
complish such  object;  and  to  prescribe  a  penalty  for  the 
wilful  and  malicious  injury  or  interference  with  the  rights 
or  property  of  said  districts." 

Pursuant  to  this  act,  thirteen  persons  owning  contigu- 
ous tracts  of  land  in  Nemaha  and  Otoe  counties,  aggre- 
gating nearly  4,000  acres,  joined  in  the  execution  of 
articles  of  association  for  the  creation  of  a  drainage  dis- 
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trict  including  said  lands  and  also  a  large  number  of  other 
tracts  in  said  counties,  the  owners  of  which  refused  to 
join  in  such  association.  The  articles  thus  adopted  were 
filed  as  the  act  prescribes  and  presented  to  the  district 
tourt  for  Nemaha  county  together  with  a  prayer  for  an 
order  or  judgment  establishing  the  association  as  a  public 
corporation  of  the  state  in  conformity  to  said  act.  It  is 
not  disputed  that  the  entire  procedure,  including  service 
of  process  upon  the  nonconsenting  landowners,  was  in 
all  respects  such  as  is  proscribed  by  sections  1  and  2  of  the 
act  for  obtaining  the  judgment  prayed  for.  Various  ob- 
jections were  made  by  the  persons  refusing  consent,  but 
all  united  in  one  contention,  namely,  that  the  act  men- 
tioned is  unconstitutional  and  void,  and  solely  in  consid- 
eration thereof  the  court  dismissed  the  application.  The 
moving  parties  bring  the  proceeding  to  this  court  by  peti- 
tion in  error. 

The  record  thus  presents  primarily  and  directly  but 
two  questions,  namely,  whether  the  drainage  of  large 
tracts,  swamp  and  overflowed  or  submerged  lands,  is  a 
subject  of  such  public  and  general  interest  that  the  legis- 
lature may  provide  for  it  by  general  enactment,  and,  if 
so,  whether  such  provision  may  include  the  creation  of 
local  political  organizations  to  serve  as  agencies  for  the 
accomplishment  of  the  desired  end.  If  these  questions  are 
answered  in  the  aflarmative,  it  must,  we  think,  be  conceded 
that  the  method  of  creation  or  organization  is  a  matter 
purely  and  exclusively  of  legislative  discretion  with  which 
the  courts  have  no  power  to  intermeddle.  It  will  not  be 
contended  that  the  courts  have  the  right  to  dictate  how 
road  districts  or  school  districts  or  townships  or  coun- 
ties shall  be  created  or  organized,  nor  with  what  admin- 
istrative  powers   or   functions    they  shall    be   endowed, 

•  I,  obviously,  what  is  true  of  thorn  in  this  respect  is  tni.' 
of  any  other  similar  governmental  agency  that  the  leg- 
islature may  see  fit  to  call  into  being.  The  creation 
of  such  bodies  is  an  act  of  sovereignty  and  the 
consent      of      the     inhabitants,    unless      expressly     re- 
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quired  by  constitutional  enactment,  has  never  been 
thought  to  be  requisite.  That  the  districts  contem- 
plated by  the  act  are  intended  to  be  of  a  purely  public 
and  administrative  character,  is  evident  as  well  from  the 
title  as  from  the  body  of  the  law  itself.  Its  officers  are 
chosen  by  popular  election  and  their  powers,  duties,  com- 
pensation and  terms  of  service  are  prescribed  by  the  stat 
uta  The  sources  of  its  income  are  predetermined  as  are 
also  the  uses  to  which  it  may  be  applied,  and  the  county 
treasurer  is  made  the  custodian  of  its  funds,  and  his  dis- 
bursement of  them  regulated  as  in  case  of  other  public 
moneys. 

In  our  opinion,  it  is  too  late  in  the  day  to  contend  that 
the  irrigation  of  arid  lands,  the  straightening  and  im- 
provement of  watercourses,  the  building  of  levees  and  the 
drainage  of  swamp  and  overflowed  lands  for  the  improve- 
ment of  the  health  and  comfort  of  the  community,  and  the 
reclamation  of  waste  places  and  the  promotion  of  agri- 
•'.ilture,  are  not  all  and  every  of  them  subjects  of  gon- 
eral  and  public  concern,  the  promotion  and  regulation  of 
which  are  among  the  most  important  of  governmental 
powers,  duties  and  functions.  Authorities  to  this  effect 
are  numerous,  and  of  the  highest  character,  and  are  so 
easily  accessible  that  their  recapitulation  here  would  serve 
no  useful  purpose.  They  may  be  found  collected  in  the 
opinion  of  the  supreme  court  of  Missouri  in  Mound  City 
Land  &  Stock  Co.  v.  Miller,  170  Mo.  240,  60  L.  R.  A.  190, 
and  in  an  elaborate  marginal  note.  We  know  of  no  re- 
cent authority  to  the  contrary.  The  decision  of  this  court 
in  Jenal  v.  Cfreen  Island  Draining  Co.,  12  Neb.  163,  much 
relied  upon  by  defendants  in  error,  is  not  in  conflict  here- 
with. In  that  case,  the  body  seeking  to  exercise  the 
powers  of  eminent  domain  and  of  assessment  and  taxa- 
tion, was  a  private  corporation  having  officers  and  func- 
tionaries of  its  own  choosing,  governed  by  rules  and  regu- 
lations of  its  own  devising,  and  enjoying  the  free  dispo- 
sition of  its  income.  Such  an  organization  is  as  unlike 
that  now  under  discussion  as  can  well  be  conceived  of. 
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The  foregoing  coneluHion,  if  sounds  suffices  for  the  dis- 
position of  the  present  proceeding,  because  nothing  is  here 
involved  but  the  question  of  the  validity  of  an  organiza- 
ti(m  created  in  the  manner  prescribed  by  the  act  of  1903, 
and  the  decision  of  that  question  does  not  preclude  a 
future  inquiry  into  the  validity  of  the  powers  conferred, 
or  sought  to  be  conferred  upon  it,  or  the  legality  of  the 
methods  prescribed  or  that  shall  be  adopted  for  their 
exercise.  A  municipal  corporation  would  not  cease  to 
exist  because  its  charter  attempted  to  confer  upon  it 
powers  of  assessment  or  taxation,  or  of  eminent  domain  or 
of  police  regulation  in  violation  of  the  constitution,  but 
its  defects  and  insufficiencies  in  these  respects  would  be 
.supplied  and  remedicnl  by  subs(\'|iient  legislation,  and  th(' 
same  would  be  true,  und(T  like  circumstances,  of  a  drain- 
age district.  But,  inasmuch  as  objection  is  made  to  the 
12th  and  14th  sections  of  the  act,  and  inasmuch  as  these 
sections  prescribe  the  sole  means  by  which  the  organ- 
ization may  obtain  funds  for  the  prosecution  of  its  pur- 
poses, so  that,  if  they  were  void,  it  would  remain  inani- 
mate until  vitalized  by  new  legislation,  it  is  important 
that  they  receive  present  consideration.  Of  these  sections 
the  following  are  copies : 

"Sec.  12.  As  soon  as  said  drainage  district  shall  have 
been  organized  as  aforesaid,  and  in  order  to  defray  the 
expenses  for  said  topographical  survey,  the  condemnation 
of  any  right  of  way,  easement  or  franchise  and  construct- 
ing any  ditch,  drain,  dyke  or  other  works,  maintain  the 
same,  and  to  pay  such  officers,  servants  and  employees  as 
are  allowed  compensation  by  law,  the  said  board  of  super- 
visors may  order  the  assessment  of  a  tax,  not  exceeding 
fifty  cents  on  each  acre  of  land  situate  in  said  district  to 
be  benefited,  Provided,  that  in  apportioning  the  tax  or 
assessment  to  be  borne  by  each  separate  tract  of  land,  due 
regard  shall  be  had  to  the  amount  of  benefit  expected 
to  accrue,  proportionately,  to  such  separate  tract  and 
shall  be  determined  in  the  first  instance  by  the  drain 
commissioner  and  shall  be  equalized  and  approved   by 
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the  board  of  snperyisors  and  not  excluded  by  court,  for 
each  and  eyery  year,  and  until  no  further  expenditure  of 
money  in  that  behalf  shall  be  necessary;  and  whenever 
the  said  board  of  supervisors  shall  have,  by  resolution, 
ordered  the  assessment  of  a  tax,  the  secretary  of  the  board, 
under  the  seal  of  the  district,  shall  cause  a  certified  copy 
of  said  order  describing  each  piece  or  parcel  of  land,  right 
of  way,  road  or  property  so  benefited  to  be  transmitted  to 
the  clerk  of  the  county  in  which  said  drainage  district 
shall  be  situated,  and  in  case  said  drainage  district  shall 
be  situated  in  two  or  more  counties,  then  to  the  clerk  of 
each  county  in  which  any  portion  of  said  district  may  be 
situate;  and  the  said  tax  shall  be  extended  on  the  tax 
book  of  the  county  on  the  real  estate  to  be  benefited, 
situated  in  said  district,  in  the  same  manner  that  other 
taxes  are  now  extended,  in  a  column  under  the  heading 
of  ^drainage  tax,'  and  shall  be  collected  by  the  treasurer  of 
the  county  in  which  the  real  estate  is  situated  on  which 
the  tax  is  levied.'' 

"Sec.  14,  The  board  of  supervisors  of  any  such  dis- 
trict may,  with  the  consent  of  the  owners  of  not  less  than 
two-thirds  of  the  whole  number  of  acres  in  said  district, 
given  at  an  election  held  for  that  purpose  at  a  time  and 
place  in  said  district  to  be  fixed  by  such  board,  and  upon 
notice  for  the  same  length  of  time  and  under  an  organiza- 
tion of  the  meeting  the  same  as  provided  in  case  of  the 
election  of  supervisors,  borrow  and  issue  bonds  therefor 
upon  the  credit  of  said  district,  any  sum  not  exceeding  six 
dollars  per  acre  upon  all  lands  in  said  district,  to  be  used  in 
paying  for  right  of  way  and  in  constructing  the  drainage 
works  authorized  in  this  act;  such  bonds  shall  bear  not  ex- 
ceeding six  per  cent,  per  annum,  and  shall  not  be  sold  for 
less  than  par.  Upon  negotiating  any  such  loan,  it  shall 
be  the  duty  of  the  board  of  supervisors  to  assess  upon  said 
district  not  exceeding  fifty  cents  per  acre  in  any  one  year, 
for  the  purpose  of  producing  a  sinking  fund  with  which 
to  pay  the  interest  and  principal  of  said  bonds  as  it 
matures ;  and  no  such  bonds  shall  be  made  to  run  for  more 
than  twenty  years." 
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Objection  is  made  to  section  12,  because  it  does  not 
prescribe  notice  to  the  landowners  of  the  making  of  the 
assessment  or  of  the  time  and  place  of  its  equal- 
ization by  the  board  of  supervisors.  We  think  that 
the  weight  of  reason  and  authority  is  that  an  assessment 
on  account  of  local  improvements  which  is  required  to  be 
levied  in  proportion  to  benefits,  is  void  if  the  property 
owner  is  not  notified  or  afforded  an  opportunity  to  be 
heard.  Stuart  v.  Palmer,  74  N.  Y.  183;  Thomas  v.  Gain, 
36  Mich.  155,  24  Am.  Rep.  535;  2  Cooley,  Taxation  (2d 
ed.),  663-655. 

But  it  does  not  follow  that  the  section  in  question  is 
void.  The  board  by  whom  the  assessment  is  to  be  equal- 
ized and  levied,  is  an  elective  deliberative  body,  to  which 
is  committed  general  supervision  of  the  affairs  of  the 
district.  It  necessarily  has  implied  power  to  prescribe 
rules  and  r^ulations  for  its  own  conduct  and  the  transac- 
tion of  business  in  its  charge,  in  conformity  to  whatever 
rules  and  principles  of  law  are  applicable  thereto,  includ- 
ing provisions  for  notice  of  the  time  and  place  of  their 
sittings  as  a  board  of  equalization  and  the  manner  in 
which  interested  persons  shall  be  afforded  an  opportunity 
to  be  heard.  The  fact  that  the  assessment  is  to  be  made 
in  anticipation  of  benefits  to  be  dervied  from  a  definitely 
described  public  work,  thereafter  to  be  constructed,  is  not 
in  our  opinion  fatal,  although  the  legislative  wisdom  of 
such  a  policy  may  be  doubted. 

There  is  more  serious  objection  to  section  14.  It  must 
be  regarded  as  the  settled  law  of  this  state  that  assess- 
ments to  defray  the  cost  of  local  improvements  must  not 
exceed  the  value  of  the  benefits  conferred  upon  the  prop- 
erty affected.  Hanscom  v.  City  of  Omaha,  11  Neb.  37; 
Smith  V.  City  of  Om^ha,  49  Neb.  883;  Cain  v.  City  of 
Omaha,  42  Neb.  120. 

The  district  has  no  power  of  general  taxation  and  no 
means  of  acquiring  revenues  except  from  assessments  of 
this  character.  This  section  purports  to  empower  it  to 
incur  a  debt  equal  to  six  dollars  upon  every  acre  of  land 
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within  its  limits.  It  may  well  happen  that  none  of  the 
land  will  be  benefited  to  exceed  that  sum  or  even  by  so 
much,  and  that  the  greater  part  or  all  of  it  may  be  bene- 
fited very  much  less.  In  order  to  meet  its  obligations  in 
such  a  case  it  would  be  indispensable  that  some  or  all  of 
the  land  should  be  taxed  in  excess  of  the  limitation  pre- 
scribed in  the  foregoing  decisions.  In  view  of  this  fact, 
the  section  evidently  contemplates  what  counsel  calls  a 
"level  assessment"  of  fifty  cents  an  acre  annually  on  all  the 
lands  in  the  district,  without  apportionment  with  respect 
to  benefits,  for  the  purpose  of  paying  the  principal  and  in- 
terest of  the  proposed  bonds.  Both  such  obligations  and 
such  a  tax  would  be  in  excess  of  the  powers  which  the 
legislature  may  constitutionally  grant  to  the  district  and 
would  be  void,  and  we  are  of  the  opinion,  therefore,  that 
this  section  of  the  statute  is  also  void.  Besides  this,  the 
scheme  proposed  is  an  indirect  method  of  farming  out  or 
selling  the  public  revenues  in  anticipation  of  their  collec- 
tion, a  practice  that  has  been  productive  of  intolerable 
evils  whenever  and  wherever  adopted.  But  section  14  is 
not  an  indispensable  or  essential  feature  of  the  act,  and  it 
may  be  stricken  out  without  defeating  its  principal  objects 
OP  seriously  impairing  the  efficiency  of  the  organization. 
Its  elimination  will,  at  most,  delay  somewhat  the  active 
prosecution  of  the  intended  improvements  and  the  legis- 
lature may  be  applied  to  for  additional  powers  if  they 
shall  be  thought  to  be  needed.  • 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
Goort  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Rbversed. 
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Aachen  &  Munich  Fire  Insurance  Company  bt  al.  v. 
City  o*"  Omaha  bt  al. 

Fdjed  Juive  9,  1904.    No.  13,616. 

Original  action  to  cancel  municipal  taxes.    Dismissed. 
Greene^  Brcckenridge  d  Kinsler.  for  plaintiffs. 
C.  C.  Wright,  contra. 

•  Ames,  O. 

This  is  an  orij^jinal  action  in  this  court ;  the  ob^'ect  and 
prayer  of  the  petition  in  which  is  to  procure  a  judgment 
of  this  court  canceling  and  annulling  certain  alleged  levies 
of  taxes  by  the  mayor  and  council  of  the  city  of  Omaha 
against  or  upon  certain  insurance  companies  doing  busi- 
ness in  that  city,  on  the  ground  that  the  asssessments 
upon  which  the  levy  was  made  are  void.  In  our  opinion, 
the  subject  matter  is  not  within  the  jurisdiction  of  this 
court.  By  section  2,  article  VI  of  the  constitution,  this 
court  is  given  original  jurisdiction  of  only  "cases  relating 
to  the  revenue,  civil  cases  in  which  the  state  shall  be  a 
party,  mandamus,  quo  warranto,  habeas  corpus,"  etc. 
Evidently  the  word  revenue  as  here  used  has  no  reference 
to  the  revenues  of  municipal  corjwrationSy  but  to  those  only 
which  are  requin^d  for  the  purposes  of  general  state  ad- 
ministration. 

We  recommend,  therefore,  that  the  action  be  dismissed 
at  the  costs  of  the  plaintiffs. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  action  be  dismissed  at  the 
costs  of  the  plaintiffs. 

DiSMISSBD. 
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Provident  Savings  Life  Assurance  Society  v.  City  of 
Omaha  et  al. 

Filed  Junk  9,  1904.    No.  13,615. 
Original  action  to  cancel  municipal  taxes.    Dismissed. 

John  J.  Sullivan,  Montgomery  &  Hall  and  Greene, 
Breckenridge  &  Kinsler^  for  plaintiff. 

0.  O.  Wright^  contra. 

Ames,  C. 

This  case  differs  from  that  of  Aachen  &  Munich  Fire 
Ins.  Co.  V.  City  of  Omaha,  ante,  p.  112,  only  in  the  cir- 
cumstance that  the  plaintiff  is  a  life  insurance  company 
instead  of  a  fire  insurance  company.  It  is  unnecessary  to 
repeat  our  reasons  for  recommending  that  the  action  be 
dismissed  at  the  costs  of  the  plaintiff. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  action  be  dismissed  at  the 
costs  of  the  plaintiff. 

Dismissed. 


11 
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Chicago,  Burlington  and  Quincy  Railroad  Company 
V.  Lewis  Russell. 

Filed  Juns  9,  1904.    No.  13,520. 

1.  Infants:  Neolioence:   Question  fob  Jury.     No  arbitrary  rule  can 

be  established  to  fix  the  time  at  which  a  child,  during  its  minor- 
ity, may  be  declared  wholly  capable  or  incapable  of  understanding 
and  avoiding  dangers  to  be  encountered  upon  railroad  traclis. 
Ordinarily,  such  question  is  one  of  fact  for  the  jury. 

2.  Injury:  Evidence.    Where  a  freight  train  is  stopped  across  a  village 

street  and  sidewalk  near  the  depot  for  the  period  of  20  or  30 
minutes,  and  there  is  an  opening  of  2  feet  between  the  hind  ear 
of  the  freight  train  and  a  stationary  car  on  the  side  track,  about 
15  feet  from  the  sidewalk,  in  an  action  for  injuries  sustained 
while  passing  through  this  opening,  it  is  proper  to  show  that 
plaintiff  saw  others  crossing  through  this  opening  ahead  of  him, 
and  that  it  was  the  custom  of  the  railroad  company,  for  a  long 
time  prior  thereto,  to  make  openings  of  a  similar  character 
^through  freight  trains  similarly  situated,  for  the  purpose  of 
showing  a  license  or  invitation  of  the  railroad  oompany  to  the 
public  to  pass  through  this  opening. 

3.  Negligence:  Question  fob  Jury.     Where  the  hind  car  of  a  freight 

train  projects  over  and  across  a  public  crossing,  and  remains  in 
this  condition  for  a  period  of  20  or  30  minutes,  and  a  large  num- 
ber of  people  are  at  the  depot,  and,  necessarily,  pass  around  the 
rear  end  of  the  car  in  going  to  and  from  the  depot,  it  is  for  the 
jury  to  determine  whether  it  is  actionable  negligence  for  the 
railroad  company  to  start  its  train  with  a  backward  motion, 
without  giving  a  special  warning  before  doing  so. 

4.  Evidence  examined,  and  held  sufficient  to  sustain  the  Judgment  of 

the  trial  court. 

Error  to  the  district  court  for  Richardson  county: 
John  S.  Stull,  Judge.    Affirmed. 

Francis  Martin^  O.  J,  Weaver,  J.  W.  Deweese  and  Frank 
E.  Bishop,  for  plaintiff  in  error. 

E.  Falloon,  John  Gagnon  and  O.  Gillespiey  contra. 
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Oldham,  0. 

Riilo,  Richardson  county,  Nebraska,  is  a  town  of  about 
900  inhabitants,  situated  on  the  banks  of  the  Missouri 
river,  and  traversed  from  east  to  west  by  the  main  line  of 
the  Chicago,  Burlington  &  Quincy  Railroad  Company. 
The  greater  number  of  the  inhabitants  reside  south  of  the 
tracks  of  such  company.  Tliere  are  three  side  tracks  and 
the  main  line  track  of  tliis  company  on  the  north  side 
and  one  side  track  called  the  "house  track"  on  the  south 
side  of  the  depot.  Third  street  runs  north  and  south  from 
the  southern  boundary  of  the  town  to  the  depot,  and  is 
one  of  the  mainly  traveled  streets  of  the  village.  There  is 
a  sidewalk  on  the  west  side  of  this  street  leading  imme- 
diately to  the  depot  platform,  and  east  of  this  sidewalk  is 
the  traveled  street.  At  the  time  of  the  occurrence  of  the 
injury  on  which  this  cause  of  action  is  founded,  there  was 
a  freight  train  consisting  of  an  engine  and  ten  or  twelve 
cars  in  the  yards  at  the  station  between  4  and  5  o'clock 
in  the  evening.  This  freight  train,  which  was  switching 
in  the  yards,  left  its  caboose  upon  one  of  the  tracks  north 
of  the  depot  and  backed  in  on  the  south  or  "house  track'' 
for  the  purpose  of  allowing  two  passenger  trains,  each 
going  east,  to  proceed  on  the  main  track.  When  the 
freight  train  backed  in  on  the  "house  track,"  its  hindmost 
car  extended  over  and  beyond  the  sidewalk  on  the  west 
side  of  the  street  leading  to  the  depot  for  a  space  of  about 
fifteen  feet,  and  the  train  then  consisting  of  an  engine  and 
ten  cars  all  coupled  together  completely  blocked  the  pas- 
sage both  on  the  street  and  the  sidewalk  leading  to  the 
depot.  About  two  feet  west  of  the  hindmost  car  of  the 
freight  train  was  a  string  of  seven  or  eight  cars  which  had 
been  previously  backed  in  on  this  "house  track"  to  an 
elevator  west  of  the  sidewalk,  so  that  when  the  train  stood 
in  the  position  it  occupied  at  the  time  of  the  injury,  there 
was  a  space  of  about  two  feet  between  the  rear  car  of  the 
freight  train  and  the  foremost  car  in  the  string  of  cars 
remaining  stationary  on  the  track.    The  freight  train  re- 
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mained  in  this  position  for  some  twenty  or  thirty  minutes 
during  the  time  the  passenger  trains  were  arriving  and  de- 
parting over  the  main  line  track  on  the  north  side  of  the 
depot. 

Plaintiff,  a  boy  twelve  years  of  age,  who  brings  this 
action  by  his  next  friend,  came  up  the  sidewalk  on  Third 
street  from  the  south  to  go  to  the  depot  and  from  there 
to  his  home  in  the  northwest  portion  of  the  village;  and 
when  he  found  the  passage  blocked  on  the  sidewalk  by 
the  freight  cars,  according  to  the  testimony  offered  on  his 
behalf,  he  turned  and  went' around  the  rear  car  attached 
to  the  freight  train,  and  attempted  to  pass  through  the 
space  between  this  car  and  the  stationary  car  west  of  it, 
and  while  doing  so,  the  freight  train,  in  preparing  to  move 
forward  to  open  the  way,  first  slackened  back,  as  one  of 
the  witnesses  described  it,  for  the  purpose  of  loosening 
the  brakes,  and  when  it  had  done  so,  it  caught  the  hand 
of  plaintiff  between  the  drawhead  on  the  hindmost  car 
of  the  freight  train  and  the  drawluuul  of  the  stationary 
car  standing  on  the  track,  and  inflicted  a  severe  injury  to 
plaintiff. 

The  material  allegations  of  negligence  relied  upon  by 
plaintiff  in  his  petition  are  as  follows : 

"That  plaintiff  further  alleges  that  on  the  19th  day 
of  December,  1898,  the  said  railroad  company,  through  its 
agents  and  employees,  had  a  freight  train  which  stopped 
at  said  station  on  a  side  track  for  the  purpose  of  allowing 
another  train  to  pass.  That  the  defendant  railway  com- 
pany at  that  time,  negligently,  wrongfully  and  unlawfully 
obstructed  the  usual  public  travel  on  Third  street  across 
said  line  at  said  station  for  about  thirty  or  forty  minutes 
with  its  freight  train  of  cars.  That  persons  going  to.  and 
from  said  station  on  Third  street  objected  to  the  unlawful 
closing  of  Third  street,  upon  which  objection,  the  defend- 
ant railway  company  disconnected  and  separated  two  of 
the  cars  of  said  freight  train  about  two  feet  apart  at  or 
near  the  sidewalk  of  said  street  leading  to  said  station, 
for  the  purpose  of  allowing  the  foot  travelers  to  cross  the 
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railway  track  of  the  defendant.  Between  the  opening  of 
said  train,  the  travel,  on  invitation  of  defendant,  was  re- 
sumed at  or  near  said  sidewalk  between  the  cars.  That 
during  the  time  said  two  cars  of  said  train  were  discon- 
nected and  separated  and  the  travel  was  resumed-^n  said 
sidetrack  through  the  opening  thus  made,  this  minor 
plaintiff,  a  child  of  immature  years,  on  said  date  and  with- 
out fault  on  his  part,  started  from  the  south  side  of  said 
train  on  said  line  of  travel  to  go  home  through  said  open- 
ing in  said  freight  train,  and  while  attempting  to  do  so, 
the  defendant  railway  company  by  its  agents  and  em- 
ployees, without  warning,  negligently  and  wrongfully  and 
without  stationing  a  guard  at  said  opening  to  warn  the 
public  passing  through  the  opening  of  said  train  of  cars 
when  the  opening  in  the  cars  would  be  closed,  negligently, 
wickedly  and  violently,  by  means  of  the  togine  attached 
to  said'  train,  closed  the  opening  in  said  train  of  cars, 
catching  the  plaintiff  between  the  drawheads  of  said  de- 
tached portion  of  the  train,  severing  the  second  finger  of 
the  right  hand  and  violently  throwing  plaintiff  to  the 
ground.'' 

Defendant's  answer  was,  in  substance,  a  general  denial 
and  a  plea  of  contributory  negligence.  On  the  issues  thus 
joined,  there  was  a  trial  to  a  jury  in  the  court  below, 
a  verdict  for  plaintiff  for  one  thousand  dollars,  judgment 
on  the  verdict,  and  defendant  railroad  company  brings 
error  to  this  court. 

-When  the  case  was  submitted  to  the  jury,  special  find- 
ings of  fact  were  returned  at  defendant's  request.  Thos(» 
findings,  we  think,  are  all  fully  supported  by  the  testi- 
mony, and  are  as  follows : 

"1.  Did  the  freight  cars  stand  over  and  across  the  side- 
walk and  wagon  road  when  Lewis  (plaintiff)  came  to 
them  from  the  south?    Answer,  Yes. 

"2.  Were  the  cars  continuous  and  connected  to  each 
other  from  the  sidewalk  east  to  the  engine?    Answer,  Yes. 

"3.  Was  there  any  open  space  left  between  the  cars 
within  the  limits  of  the  sidewalk?    Answer,  No. 
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"4.  Was  there  any  open  space  between  the  cars  west  of 
the  sidewalk?    Answer,  Yes. 

"5.  If  there  was  an  open  space  between  the  cars  west  of 
the  sidewalk,  was  it  caused  by  space  accidentally  left 
between  the  cars  backed  in  and  other  cars  standing  on  the 
house  track?    Answer,  Yes. 

"6.  If  there  was  an  open  space,  how  far  was  it  west  of 
the  sidewalk,  and  how  wide  was  such  space?  Answer,  15 
feet  west  from  sidewalk.    Opening  two  feet. 

"7.  Was  Russell  (plaintiir)  hurt  while  trying  to  cross 
the  track  through  such  open  space,  or,  by  attempting  to 
cross  under  the  train?    Answer,  Open  space. 

"8.  Was  Le\\is  Russell  (plaintiff)  negligent  in  attempt- 
ing to  cross  the  track  while  the  cars  were  in  his  way? 
Answer,  No." 

There  is  no"complaint  concerning  the  sufficiency  of  the 
testimony  to  support  any  of  these  findings  except  the  last. 
With  reference  to  this  finding  it  is  urged  that,  under  all 
the  testimony  touching  on  the  occurrence  of  the  injury, 
plaintiff  was  clearly  guilty  of  contributory  negligence  in 
attempting  to  pass  between  these  two  cars.  With  this 
contention,  however,  we  cannot  agree.  While,  as  we  shall 
presently  point  out,  there  was  much  material  evidence 
offered  by  plaintiff'  wrongfully  excluded  by  the  trial  court, 
yet,  under  the  evidence  admitted,  we  think  the  question  of 
plaintiff's  negligence  was  properly  one  of  fact  for  the 
jury.  The  evidei^ce  admitted  tended  to  show,  that  there 
was  an  extraordinary  crowd  at  the  depot  on  the  evening 
that  the  accident  took  place,  because  it  was  expected  that 
the  body  of  a  soldier  who  had  died  in  the  Philippines  would 
be  returned  to  that  place  on  one  of  the  evening  trains 
for  burial,  and  on  that  account  a  large  number  of  people 
congregated  at  the  station.  It  was  also  in  evidence  that 
one  other  person  had  passed  through  the  op(*ning  in  which 
plaintiff  was  injured  five  or  t«en  minutes  before  him,  and 
it  was  undisputed  that  the  crossin.2:  an<l  ntroot  were  blocked 
by  the  freight  train  for  from  twi^nty  to  thirty  minutes 
before  the  injury  w^as  inflicted.     Under  this  state  of  th2 
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testimony,  and  in  view  of  the  fact  that  plaintiff  was  a 
boy  of  only  twelve  years  of  age  and  should  not  be  charged 
with  that  high  degree  of  caution  which  would  be  ex- 
pected of  an  adult  in  guarding  against  possible  accidents 
at  a  railroad  crossing,  we  think  that  the  special  finding 
of  the  jury  on  this  question  was  supported  by  sufficient 
evidence.  The  authorities  are  uniform  t)n  the  proposition, 
that  no  arbitrary  rule  can  be  established  to  fix  the  time 
at  which  a  child,  during  its  minority,  may  be  declared 
wholly  capable  or  incapable  of  undersUinding  and  avoid- 
ing dangers  to  be  encountered  upon  railroad  tracks. 
Burger  v.  MissouH  P.  li.  Co.,  112  Mo.  238,  20  S.  W.  439; 
Western  &  A.  R.  Co.  v.  Young,  81  Ga.  397,  7  S.  E.  912; 
Esicin  V.  St.  LouiSy  I.  M.  &  8.  R.  Co.,  96  Mo.  290;  Plumlcy 
r.  Birgey  124  Mass.  57;  Meibus  v.  Dodge,  38  Wis.  300; 
CooiH^r  V.  Lake  Shore  &  M.  S.  R.  Co.,  66  Mich.  261,  33  N. 
W.306. 

lint  now  conceding,  as  we  do,  that  each  of  these  special 
findings  of  fact  are  supported  by '  competent  evidence, 
was^  there  and  is  there  sufficient  evidence  in  the  record  to 
sustain  the  allegation  of  plaintiff's  petition  as  to  de- 
fendant's negligence  occasioning  the  injury?  Conceding 
ts  we  must,  that  defendant  was  negligent  in  obstructing 
the  sidewalk  and  crossing  for  the  length  of  time  which  it 
did,  there  is  another  essential  link  in  the  chain  of  casu- 
alty l>etween  this  negligent  act  in  obstructing  the  side- 
walk and  crossing  and  a  legal  liability  for  the  injury  in- 
flicted; and  this  link  is  the  duty,  if  any,  defendant  owcmI 
plaintiff  and  the  public  to  give  them  a  special  warning 
befoiv  the  train  was  started  with  a  backward  motion. 
There  is  no  dispute  as  to  the  bell  having  been  rung  or  the 
whistle  blown  before  the  train  started;  this  warning, 
however,  would  not  be  sufficient  notice  to  avoid  liability 
for  backing  over  a  public  crossing  or  cloKing  an  opening 
left  near  a  public  crossing  through  which  the  public  had 
been  invited  by  the  action  of  defendant  to  pass.  Burger  v, 
Mkisouri  P.  R.  Co.,  supra;  Barlhy  r.  Missouri  P.  if.  Co., 
96  Mo.  367,  9  S.  W.  763;  Philadelphia.  B,  &  W.  R.  Co.  v. 
Layer,  112  Pa,  St.  4J4,  3  Atl.  874. 
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But  the  difficulty  here  arises  in  determining  whether 
the  evidence  admitted  by  the  lower  court,  in  the  case  at 
bar,  is  sufficient  to  show  that  the  defendant  owed  the 
duty  of  a  special  warning  to  plaintiff  or  anyone  else 
passing  through  the  opening  above  referred  to.  When 
plaintiff  testified  in  answer  to  a  question  of  his  counsel 
that  he  had  seen  others  pass  through  this  opening,  his 
answer,  on  motion  of  counsel  for  defendant,  wa«  stricken 
out;  plain  tiff  *s  counsel  then  offered  to  prove  by  plaintiff 
that  he  had  seen  others  passing  through  this  opening, 
and  that  for  a  long  time  it  had  been  the  custom  of  de- 
fendant to  make  an  opening  between  its  freight  cars  on 
this  particular  track,  for  the  purpose  of  allowing  the  pub- 
lic to  pass  through  to  the  depot  when  the  freight  train  waB 
on  the  **house  track.''  This  offer  was  denied,  as  were 
similar  offers  from  other  witnesses,  so  that  the  only  evi- 
dence admitted  touching  on  this  question  was  that  of 
plaintiff,  that  he  himself  attempted  to  pass  through  this 
opening  when  he  wad  caught  and  injured,  and  by  one  other 
witness,  who  said  that  he  had  passed  through  the  open- 
ing safely  some  eight  or  ten  minutes  before  the  injury  oc- 
curred. 

It  is  in  evidence,  and  found  to  be  true  by  the  jury  in 
their  answer  to  the  fifth  special  finding,  that  this  opening 
was  left  accidentally  and  not  intentionally  by  the  railroad 
company,  so  that,  to  charge  defendant  with  the  duty  of 
giving  a  special  warning  to  the  public  at  this  place  before 
starting  the  train,  even  with  a  backward  motion,  we  think 
it  was  necessary  that  proof  should  have  becm  admitted 
tending  to  show  an  invitation  to  travel  at  and  through  the 
opening  sufficient  to  charge  the  defendant's  agents  with 
knowledge  of  such  fact.  That  evidence  of  this  nature  is 
material  in  cases  of  this  character,  is  established  by  an 
unbroken  line  of  authorities,  some  of  which  have  already 
been  cited  herein  on  other  questions  involved  in  this  con- 
troversy, and  in  addition  to  these  may  be  cited,  Atchison. 
T.  d  S.  F.  R.  Co.  V.  Cross,  58  Kan.  424,  49  Pac.  599; 
Thurher  v.  Harlan  B.,  M.  &  F.  R.  Co.,  60  N.  Y.  326, 
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The  question  then  arises  as  to  whether,  notwithstanding 
the  erroneous  rulings  of  the  district  court  on  testimony 
offered  by  plaintiff,  there  is  still  suflScient  evidence  in  the 
record  to  show  that  the  railroad  company  should  have 
given  a  special  warning  to  passersby  at  the  rear  end  of  its 
train  before  starting  with  a  backward  motion.  It  is  in 
evidejice  that  thc^re  was  a  large  crowd  at  the  depot  just 
before  the  accident  occurred,  and  that  most  of  the  travel 
to  the  depot  was  over  the  sidewalk,  which  was  obstructed 
by  the  train  of  cars.  It  is  undisputed  that  one  car  stool 
over  the  sidewalk  for  about  20  or  30  minutes  before  the 
accident  occurred.  It  is  also  in  evidence  that  the  mail 
carrier  notified  the'  conductor  of  the  freight  train,  who  was 
standing  on  the  platform  of  the  depot,  to  move  the  train 
from  the  crossing,  so  that  the  nmil  wagon  could  pass.  It 
was  testified  by  the  defendant's  witness  Jackson,  that  he 
saw  people  passing  through  the  opening  between  tlie  cars 
before  the  plaintiff's  injury;  that  defendant's  brakeman, 
Dentner,  while  passing  along  the  line  of  freight  cars  a  few 
minutes  before  the  injury,  saw  the  opening  between  the 
cars. 

After  considerable  hesitation  we  have  concluded,  from 
this  testimony,  that  there  is  suflftcient  evidence  in  the 
record  to  charge  plaintiff  with  the  duty  of  giving  a  speciul 
warning  at  the  rear  end  of  its  train  before  putting  it  in 
motion  with  a  backward  movement.  It  seems  to  us,  in 
view  of  the  special  finding  of  the  jury,  that  the  case  stands, 
so  far  as  the  liability  of  the  defendant  is  concerned,  as 
though  there  had  been  no  cars  on  the  sidetrack  and  de- 
fendant had  merely  backed  one  of  its  cars  over  the  crossing 
for  a  distance  of  15  feet  and  permitted  it  to  remain  there 
for  20  or  30  minutes  when  a  large  number  of  people  were 
congregating  at  the  depot,  and  necessarily  passing  back- 
ward and  forward  around  the  cars;  and  this,  too,  when 
the  agents  in  charge  of  the  train  were  in  a  position  where 
they  should  and  must  have  known  of  these  surroundings. 
It.  seems  clear,  under  the  authorities  heretofore  cited,  that 
defendant  did  owe  a  duty  both  to  plaintiff  and  to  the 
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public  to  gi\e  a  warning  before  starting  its  train  with  a 
backward  motion  under  such  conditions. 

We  therefore  conclude  that  the  evidence  is  sufficient  to 
sustain  the  judgment,  and,  finding  no  reversible  error  in 
the  record,  we  recommend  that  the  judgment  of  the  dis- 
trict court  bd  affirmed. 

Ames,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Farmers  &  JIerciiants  Insurance  OoAr^ANY  v.  Thomas 

E.  Mickel. 

Piled  Junk  9,  1904.     No.  13.541. 

1.  Insurance:  Insukabtj:  Interest.  If  the  holder  of  an  interest  In 
property  will  sufPer  loss  by  its  destruction,  he  may  indemnify  him- 
self therefrom  by  a  contract  of  Insurance.  If,  by  the  loss,  the 
holder  of  the  interest  is  deprived  of  the  possession,  enjoyment  or 
profit  of  the  property,  or  a  security  or  lien  resting  thereon,  or 
•ther  certain  benefits  growing  out  of  or  depending  upon  it. 
he  has  an  insurable  interest  Following  Oerman  Ins.  Co,  v. 
Eyman,  34  Neb.  704. 

%  FoTfeitnre:  Watveb.  When  an  Insurance  company  issues  its  policy, 
and  accepts  and  retains  the  premium,  without  requiring  an 
application  by  the  insured,  and  without  maKing  inquiry  as  to 
the  condition  of  the  property  or  the  state  of  its  title,  and  the 
Insured  has,  in  fact,  an  insurable  interest,  the  company  will 
be  conclusively  presumed  to  have  insured  such  interest,  and  to 
have  waived  all  provisions  in  the  policy  providing  for  its  for- 
feiture by  reason  of  any  facts  or  circumstances  affecting  the  con- 
dition or  title  of  the  property  in  regard  to  which  no  such  state-^ 
ment  was  required  or  inquiry  made.  Following  German  In- 
surance d  Savings  Institution  v.  Kline,  44  Neb.  395. 

Error  to  the  district  court  for  Douglas  county:  Jacob 
Pawcett,  Judge.    Affirmed. 
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Henry  W.  Pennock  and  Halleck  F.  Rose,  for  plaiatiff 
in  error. 

O'NeHl  d  Gilhcrtf  contra. 

Oldham,  C. 

This  is  a  suit  on  a  policy  of  insurance.  There  is  no 
disputed  question  of  fact  underlying  the  controversy. 
The  plaintiff  in  the  court  below  procured  the  policy  of 
insurance  from  defendant's  agent  on  his  dwelling  house 
and  its  contents.  During  the  existence  of  the  policy  the 
house  and  contents  were  destroyed  by  fire.  After  proper 
notice  of  the  fire  to  the  defendant  company,  the  loss  of 
the  household  and  kitchen  furniture  was  adjustt^d  om] 
paid  by  the  company,  but  all  liability  for  loss  on  the  build- 
ing was  denied,  because  the^  building  was  situated  on 
leased  premises.  The  insurance  policy  contained,  among 
others,  the  following  stipulation : 

"If  the  interest  of  the  insured  in  the  property  be  any 
other  than  the  entire  unconditional  and  sole  ownership  of 
the  property  for  the  use  and  lx*nefit  of  the  insured,  or,  if 
the  building  stands  on  leased  gi'ound  or  ground  not  act- 
ually owned  by  insured  in  fee  simple,  it  must  be  so  ex- 
l>reRsed  in  the  written  portion  of  the  policy;  otherwiso 
the  |)olicy  shall  be  void." 

The  policy  was  issued  on  the  oral  application  of  plain- 
tiff's brother,  who  was  acting  for  him,  and  no  representa- 
tion of  any  kind  was  made  touching  the  nature  of  th(» 
plaintiff's  title  to  the  land  on  which  the  building  was 
situated.  The  undisputed  evidence  showed  that  the  hou«e 
destroyed  by  fire  was  worth  considerably  more  than  the* 
amount  for  which  it  was  insured.  There  was  no  claim  of 
fraud  or  misrepresentation  in  procuring  the  insurance, 
the  defendant  company  relying  solely  on  the  above  stipula- 
tion as  a  warranty,  which  was  broken  on  the  delivery  of 
the  policy.     On  issues  thus  joined,  there  was  a  trial  to 
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the  court,  without  the  intervention  of  a  jury;  judgment 
for  plaintiff,  and  defendant  brings  error  to  this  court. 

The  first  question  urgcnl  for  our  consideration,  in  a 
very  able  brief  fiUnl  by  the  insurance  company,  is  as  t) 
whether  the  plaintiff  in  the  court  below  was  possessed  of 
an  insurable  interest  in  the  house,  situated,  as  it  was 
concluded  to  liave  been,  upon  biased  ground.  It  was  alleged 
in  defendant's  answer,  and  admitted  by  plaintiff,  that  the 
house  was  built  upon  a  substantial  brick  or  stone  founda- 
tion, that  it  had  a  cellar  excavated  beneath  it,  was  at 
tached  to,  and  under  ordinary  circumstances  would  have 
passtnl  with  the  realty.  But  conceding,  for  the  sake  of  the 
argument,  that  the  contention  is  true  to  this  extent,  it  doe^j 
not  follow  that  the  plaintiff  had  no  insurable  interest  in 
the  building,  even  if  he  could  have  been  restrained  from 
removing  it  in  a  suit  by  the  owner  of  the  fee,  for  as  was 
•iaid  by  this  court  in  German  Ins,  Co,  v.  Hyman^  34  Neb 
704: 

**If  the  holder  of  an  interest  in  property  will  suffer  loss 
by  its  destruction  he  may  indemnify  himself  therefrom  by 
a  contract  of  insurance.  If,  by  the  loss,  the  holder  of  the 
interest  is  deprived  of  the  possession,  enjoyment,  or  profit 
of  the  property,  or  a  security  or  lien  resting  thereon,  or 
other  certain  benefits  growing  out  of  or  depending  upon  it, 
he  has  an  insurable  interest.^' 

It  being  clearly  apparent  that  plaintiff  in  the  court  be- 
low was  the  holder  of  an  insurable  interest  in  the  dwell- 
ing house,  we  proccHxl  to  the  consideration  of  the  next  con- 
tention of  the  insurance  company,  which  is  that  the  stipu- 
lation in  the  policy  is  a  waiTanty  which  was  broken  on  the 
delivery  of  the  policy.  The  company  frankly  admits  that 
to  reach  this  conclusion  we  will  be  under  the  necessity 
of  overruling  our  former  adjudications  in  Slohodisky  v, 
Phenix  Ins,  Co.,  53  Neb.  816;  Phenix  Ins,  Co,  v.  Fuller,  53 
Neb;  811;  Hanover  Ins,  Co.  v,  Bohn,  48  Neb.  743,  and  Ger- 
man Insurance  d  Savings  Institution  v.  Kline,  44  Neb. 
395,  because,  as  alleged  in  the  brief,  "they  are  at  war  with 
fundamental  principles  and  should  be  oveiTuled.''     The 
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doctrine  which  has  long  received  the  approval  of  this 
court,  and  which  was  followed  by  the  learned  trial  judge 
in  the  detcn-mination  of  the  instant  case  in  the  court  be- 
low, was  well  stated  by  Irvine,  C,  who  spoke  for  the  court 
in  German  Insurance  &  Savings  Institution  v.  Kline, 
supra,  when  he  said: 

"lAVhen  an  insurance  company  issues  its  policy  and  ac- 
cepts and  retains  the  premium  without  requiring  an  ap- 
plication by  the  insured,  and  without  making  any  inquiry 
as  to  the  condition  of  the  property  or  the  state  of  the  title, 
and  the  insured  has  in  fact  an  insurable  interest,  the  com- 
pany will  be  conclusively  presumed  to  have  insured  such 
interest  and  to  have  waived  all  provisions  in  the  policy 
providing  for  its  forfeiture  by  reason  of  any  facts  or  cir- 
cumstiinces  affecting  the  condition  or  title  of  the  property 
in  regard  to  which  no  such  statement  was  required  or  in- 
quiry made.  The  real  contract  of  insurance  is  made  be- 
fore the  policy  is  written,  and  the  insured,  by  accepting 
the  policy  with  such  a  condition  as  the  one  relied  upon, 
cannot  be  deemed  to  have  represented  his  title  to  be  in 
fee  simple,  or  not  by  leasehold." 

While  it  is  true  that  the  principle  underlying  this  doc- 
trine has  been  questioned  by  some  eminent  text  writers 
and  a  contrary  rule  is  established  by  the  adjudication  of 
courts  of  last  resort  in  some  other  states,  yet  we  do  not 
feel  that  it  is  so  radically  wrong  in  principle,  or  so  far  re- 
moved from  the  weight  and  current  of  authority  as  to 
justify  a  departure  from  it  in  the  case  at  bar.  The  most 
that  can  be  said  of  the  rule  which  we  have  followed  is,  that 
it  is  a  mooted  question  on  which  eminent  authorities 
differ.  The  position  of  this  court  has  the  approval  of 
courts  of  last  resort  in  such  states  as  Pennsylvania,  3Ias- 
sachusetts,  Michigan,  Wisconsin  and  Washington,  and  it 
is  a  rule  under  which  contracts  of  insurance  have  been 
entered  into  in  this  state  between  assured  and  insurer  for 
almost  a  generation,  and  unices  it  is  clearly  and  unmistak- 
ably wrong,  it  should  not  be  depart(Hl  from  in  the  interpre- 
tation of  any  contract  entered  into  during  the  time  that  it 


126  NEBRASKA  REPORTS.  [Vol.  72 


Farmers  ft  MercluiDts  Ins.  Co.  t.  Mickel. 


WM  in  fopce.  There  is  nothing  in  thig'rule  of  construction 
that  can  work  any  hardship  or  injustice  to  either  of  the 
c<»tracting  parties  for  insurance.  If  the  underwriters  do 
not  desire  to  insure  buildings  situated  on  leased  premises 
tb^  can  exclude  this  class  of  risks  entirely  from  their 
liabilities,  but  as  long  as  they  provide  conditions  in  their 
policies,  und»  which  buildings  situated  on  leased  prem- 
ises may  be  insured,  when  fully  advised  of  the  extra  hazard 
of  insuring  buildings  so  situated,  it  is  no  hardship  to  re- 
quire them  to  make  an  inquiry  as  to  the  nature  of  the  title 
of  the  insured  to  the  grounds  lipon  which  the  building  is 
located,  before  accepting  the  premium  and  delivering  a 
policy  of  insurance  covering  such  risk.  It  seems  to  us, 
that  as  long  as  insurance  companies  desire  to  avail  them- 
selros  of  the  profits  that  may  arise  from  issuing  policies  on 
buildings  situated  on  grounds  to  which  the  assured  has  not 
the  fee  simple  title,  they  should  either  voluntarily  carry 
the  extra  hazard  of  such  risks  or  use  ordinary  diligence 
in  inquiring  as  to  the  character  of  the  title  before  accept- 
ing the  benefit  of  the  undertaking.  We  believe  the  rule 
of  this  court  announced  in  Rochester  Loan  &  Banking  Co, 
i\  Liberty  Ins,  Co.,  44  Neb.  537;  Insurance  Co.  of  North 
America  v.  liaehler,  44  Neb.  549;  Hanover  Ins,  Co,  v* 
Bolin^  supra,  and  Phcnix  Ins,  Co,  v.  Fuller,  supra,  is  sound 
in  principle  and  should  be  adhered  to. 

We   therefore   recommend   that   the  judgment  of   the 
district  court  be  affirmed. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Vol.  72]  JANUARY  TERM,  1904.  12« 

Lincoln  Traction  Co.  ▼.  Heller. 


Lincoln  Traction  Company  v.  Lucy  A.  Helleh,  Ad- 

MINISTBATEIX.* 

FILED  June  9,  1904.    No.  13,549. 

1.  Keg:ll^en<;e:  Qi^estion  for  Jury.  Where  the  proximate  cause  of  an 
injury  dei>ends  upon  a  state  of  facts  from  which  different  minds 
might  reasonably  draw  different  inferences,  it  is  a  proper 
question  for  the  consideration  of  a  jury. 


2. :  Action.  The  violation  of  any  statutory  or  valid  munici- 
pal regulations,  established  for  the  purpose  of  protecting  per- 
sons or  property  from  injury,  is,  of  itself,  sufficient  to  prove 
such  a  breach  of  duty  as  will  sustain  a  private  action  tor 
negligence,  if  the  other  elements  of  actionable  negligence  con- 
cur. Omaha  Street  B,  Co,  v.  Duvalh  40  Neb.  29,  followed  and 
approved. 

3.  Street  Bailways:  Liabilitt  fob  Injuries.  Street  railway  com- 
panies are  common  carriers  of  passengers.  As  such  they  are 
bound  to  exercise  for  the  safety  of  their  patrons  more  than 
ordinary  care.  They  are  required  to  exercise  the  utmost  skill, 
diligence  and  foresight  consistent  with  the  business  in  which 
they  are  engaged,  and  are  liable  for  the  slightest  negligence. 
Lincoln  Street  R.  Co.  v.  McClellan,  54  Neb.  672,  followed  and 
approved. 


4. :    .     The  law  presumes  that  one  injured  while  being 

transported  by  a  common  carrier  was  injured  in  consequence 
of  the  latter's  negligence;  and,  to  escape  liability,  it  must  show 
that  it  has  discharged  the  full  measure  of  its  legal  duty,  and 
was  in  nowise  to  blame  for  the  accident,  unless  defendant's 
negligence  contributed  thereto.  Lincoln  Street  R.  Co,  v,  Mc- 
Clellan,  54  Neb.  672. 

5.  Trial:  Re\'iew.  Action  of  the  trial  court  in  refusing  to  enter 
Judgment  on  a  verdict  not  agreed  to  by  all  of  the  jury  is 
correct 

Error   to   the   district    court    for    Lancaster    county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Clark  d  Allen,  for  plaintiJBf  in  error. 

Burr  d  Spencer,  contra. 

*  Rehearing  allowed.    See  opinion,  p.  134.  post. 
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Oldham,  C. 

Plaintiff,  as  administratrix  of  the  estate  of  Thomas  C, 
Heller,  sued  the  defendant,  the  Lincoln  Traction  Com- 
pany, alleging  that  through  the  negligence  of  the  defend- 
ant, Thomas  C.  Heller  was  killed  while  being  transported 
aa  a  passenger  on  the  defendant's  car.  The  negligence 
charged  in  plaintiff's  petition,  briefly  summarized,  is,  that 
there  was  no  conductor  on  the  car  at  the  time  deceased  was 
injured;  that  the  car  was  overheated;  that  the  folding  gate 
on  the  left  side  of  the  front  platform  was  open;  that  the 
car  was  not  provided  with  proper  guards  and  fenders,  was 
not  a  car  of  the  latest  pattern  and  was  being  operated  in 
violation  of  the  provisions  of  a  city  ordinance  of  Lincoln; 
that  plaintiff's  intestate  while  riding  on  the  car  became 
sick  with  vertigo  and  in  attempting  to  leave  the  car  fell 
from  the  front  platform  and  was  killed  because  of  the 
dangerous  and  improper  construction  of  the  car.  Defend- 
ant's answer  was  in  substance  a  general  denial  and  plea 
of  contributory  negligence.  On  issuer  thus  joined  there 
was  a  trial  to  the  jury  find  vertlict  for  plaintiff  for  f700; 
judgment  on  the  verdict,  and  defendant  brings  error  to 
this  court. 

The  first  question  called  to  our  attention  in  the  brief 
of  defendant  company  is,  that  the  evidence  is  not  sufficient 
to  sustain  the  judgment.  This  contention  has  necessitated 
a  careful  review  of  a  lengthy  bill  of  exci?ptions,  in  which 
we  find  competent  evidence  introduc(^l  by  plaintiff  tending 
to  show  the  following  material  facts  bearing  on  the  cause 
of  the  injury:  About  6  o'clock  on  the  evening  of  the 
accident,  plaintiff's  intestate  entered  defendant's  street 
car  at  11th  and  O  streets,  presumably  int(*nding  to  go  to 
his  residence  in  the  southeastern  portion  of  the  city.  The 
car  waa  being  operated  by  a  motorman,  without  a  con- 
ductor, and  fares  for  the  passage  were  deposited  in  a  box 
at  the  end  of  the  car,  arranged  for  that  purpose.  After 
the  deceased  entered  the  car,  he  sat  down  for  a  few  min- 
utes, and  when  the  car  had  gone  near  to  C  and  14th 
streets,  he  arose  and  rang  the  bell,  presumably  to  have  the 
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car  stopped  for  the  purpose  of  permitting  him  to  alight. 
Plaintiff's  testimony  tended  to  show  the  deceased  had 
suffered  from  a  sunstroke  sometime  before  the  injury,  and 
that  when  overheated  he  was  subject  to  dizziness  and 
sometimes  to  vertigo.  Two  of  the  passengers  on  the  car 
noticed  that  deceased  appeared  to  walk  unsteadily  from 
the  car  when  he  approached  the  forward  door.  The  motor- 
man  was  checking  the  car  in  obedience  to  his  signal,  pre- 
paratory to  stopping  it  at  the  14th  street  crossing,  when 
ythe  accident  occurred.  When  deceased  stepped  on  the 
platform  of  the  car,  according  to  the  evidence  of  those  who 
saw  the  accident,  he  reeled  and  pitched  forward  to  the 
ground.  His  clothing  was  caught  by  either  the  projecting 
hub  or  the  oil  can  on  the  side  of  the  car  and  he  was 
drawn  along  the  rail  on  the  track  for  probably  twenty 
feet,  where  he  was  picked  up  with  his  skull  crushed  and 
most,  if  not  all,  of  his  ribs  broken.  Plaintiff's  evidence 
showed  that  the  car  operated  by  defendant  company  was 
an  old  horse  car  that  had  been  reconstructed  into  an 
electric  car,  and  that  the  car  was  what  one  of  their  wit- 
nesses called  a  "bob-tailed"  car,  that  is,  it  was  shorter  and 
narrower  than  a  modem  car  constructed  for  electric  lines ; 
that  the  wheels  of  the  car  projected  even  with  and  beyond 
the  sides  of  the  car.  A  platform  had  been  built  out  at  each 
end  of  the  car  when  it  had  been  reconstructed,  causing  the 
ends  to  project  beyond  the  wheels  under  the  car,  which  gave 
it  an  unsteady  and  rocking  motion.  It  was  in  evidence, 
without  dispute,  that  there  were  no  fenders  at  the  end  of 
the  car  and  no  wire  netting  or  other  guards  at  the  sides 
to  protect  the  machinery  underneath.  Evidence  was  also 
introduced  on  the  part  of  plaintiff,  tending  to  show  that 
the  car  was  in  no  sense  one  of  modern  construction;  but 
on  the  contrary,  that  it  lacked  many  of  the  essential  ap- 
pliances f6r  public  saftely  which  are  in  common  use  by 
electric  street  railways  at  the  present  day.  An  ordinance, 
I'egulating  street  railways  of  the  city  of  Lincoln,  duly 
enacted   in   1898,   was   introduced,   which    provided   as 

follows: 

12 
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^^The  can  shall  be  of  the  latest  patten  and  piK>yi€led 
with  suitable  guards  or  fenders,  and  at  night  a  headlight 
»hall  be  fixed  to  the  front  dash,  or  upon  the  roof  tbere^f, 
and  each  car  shall  be  operated  by  a  competent  and  skilled 
motorman,  and  also,  at  such  times  and  places  as  shall  be 
iH3quired  for  the  safety  of  the  public,  and  passengers  upon 
said  cars,  by  a  conductor,  and  said  cars  shall  not  be  pro- 
pelled at  a  dangerous  rate  of  speed.  The  motorman  or 
conductor  as  the  case  shall  be,  in  charge  of  said  cars,  shall 
at  all  times  be  prepared  to  make  change  to  an  amount 
not  to  exceed  two  dollars.*' 

The  allegations  with  reference  to  the  car  being  oyer- 
heated  and  with  reference  to  defendant's  negligence  in 
not  closing  the  gate  on  the  front  end  of  the  car  were  taken 
from  the  jury  by  the  trial  court,  and  the  cause  was  sub- 
mitted on  the  question  of  defendant's  negligence  in  the 
construction  of  the  car,  and  its  failure  to  provide  a  con- 
ductor as  well  as  a  motorman  for  its  operation.  In  sup- 
port of  the  aXlegsction  of  the  petition,  as  to  the  necessity  of 
a  conductor,  evidence  was  introduced  tending  to  show 
that  the  car  passed  along  the  streets  on  which  there  was  a 
large  amount  of  travel,  and  particularly  so  at  the  hour  at 
which  plaintiff's  intestate  entered  the  car.  In  opposition 
to  this,  defendant  interposed  testimony  tending  to  show 
that  the  car  in  use  was  one  of  a  pattern  frequently  used  on 
modem  electric  railways,  and  that  plaintiff  was  under  the 
influence  of  intoxicating  liquor  at  the  time  of  the  injury, 
and  also  that  the  presence  or  absence  of  a  conductor  on 
the  ear  was  in  no  wise  connected  with  the  injury.  After 
a  careful  examination  of  the  record  in  this  case,  we  are 
convinced  that  the  question  as  to  whether  or  not  the  car 
in  which  deceased  was  riding  was  properly  constructed 
and  protected  by  modem  fenders  and  guards,  was,  under 
the  testimony  offered,  a  proi>er  question  for  the  detarmi- 
nation  of  the  jury. 

The  question  as  to  whether  the  absence  of  wire  netting, 
fenders  and  guards  around  the  car  was  the  proximate  or 
only  a  remote  cause  of  the  injury,  was  one  depending  on 
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a  state  of  facts  from  which  different  minds  might  reason- 
ably have  drawn  different  inferences,  and  under  a  well 
established  rule  of  this  court  a  proper  question  to  be  left 
to    the    jury.      Omaha    Street    R.    Co.    v.    Loehneisen, 
40  Neb.  37.    It  seems  to  us  that  the  question  of  the  pres- 
ence or  the  absence  of  a  conductor  on  the  car  at  the  time 
of  the  injury,  is  likewise  one  from  which  different  infer- 
ences might  have  been  drawn  by  fair  and  reasonable 
minds.     This  conclusion  is  well  illustrated  by  the  argu- 
ments of  the  learned  counsel  for  the  contending  parties, 
in  the  case  at  bar.    It  is  claimed  by  counsel  for  the  com- 
pany that  the  presence  of  the  conductor  on  the  car,  if 
one  had  been  there,  could  have  made  no  difference  to 
the  protection  thrown  around  the  deceased ;  that  if  such  an 
employee  had  been  on  the  car  he  would  have  been  on  the 
rear  end  platform,  waiting  to  aissist  passengers  to  alight  or 
to  enter  the  car  when  the  14th  street  crossing  was  reached, 
and  would  not  have  had  his  attention  directed  to  deceased 
as  a  passenger  needing  special  assistance  in  alighting  from 
the  car.    On  the  contrary,  it  is  urged  by  counsel  for  the 
administratrix,  that  if  a  conductor  had  been  on  the  car  and 
doing  his  dutgr  he  could  not  have  helped  taking  notice  of 
the  fact  that  the  deceased  was  a  sick  man,  who  needed  as- 
sistance in  alighting  from  the  car,  and  that  it  is  the  duty 
of  the  street  railway  to  protect  sick  and  afflicted  people, 
whom  they  haVe  accepted  as  passengers,  with  such  extra 
care  as  their  condition  reasonably  requires.     This  illus- 
trates how  different  minds  may  draw  different  conclusions 
from  a  fact  which  might  or  might  not  be  a  contributing 
cause  to  this  injury.    Again,  the  ordinance  of  the  city,  in- 
troduced in  evidence,  required  a  conductor,  as  well  as  a 
motorman,  to  be  provided  wherever  the  necessity  of  public 
travel  required  it,  and  this  court  has  laid  down  the  rule  in 
Omaha  Street  B.  Co.  v.  Duvall,  40  Neb.  29,  that  "The 
violation  of  any  statutory  or  valid  municipal  regulation, 
established  for  the  purpose  of  protecting  persons  or  prop- 
erty from  injury,  is  of  itself  sufficient  to  prove  such  a 
breach  of  duty  as  will  sustain  a  private  action  for  negli- 
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gence,  if  the  other  elements  of  actionable  negligence  con- 
cur," 

Complaint  is  next  urged  against  the  action  of  the  trial 
court  in  giving  paragraphs  5  and  6  of  instructions  of  the 
court,  on  its  motion,  which  are  as  follows : 

"When  the  plaintiff  has  shown  that  the  deceased  met 
with  an  injury,  while  being  transported  by  the  defendant, 
and  plaintiff  has  sustained  damages  thereby,  then  the  bur- 
den of  proof  is  upon  the  defendant  to  prove  by  a  prepon- 
derance of  the  evidence  that  it  was  not  guilty  of  negligence, 
the  proximate  cause  of  his  death.  This  is  true  unless  the 
plaintiff's  own  testimony  shows  negligence  upon  the  part 
of  the  deceased,  contributing  to  his  death,  as  approximate 
cause  thereof. 

"The  burden  of  proof  is  upon  the  plaintiff  to  prove  by 
a  preponderance  of  the  evidence  the  other  allegations  of , 
its  petition,  that  the  deceased  received  injuries  while  be- 
ing transported  by  the  defendant  company  resulting  in  his 
death,  that  by  reason  thereof  the  plaintiff  has  sustained 
pecuniary  damagi^  as  alleg^ed  in  the  petition,  and  the 
amount  of  such  damage,  if  any." 

It  is  urged  that  these  instructions  erroneously  shifted 
the  burden  of  proof  on  the  defendant  to  show  contributory 
negligence  when  the  fact  of  the  injury  had  bec^n  estab- 
lished. It  seems  to  us,  however,  that  these  instructions 
are  fully  supported  by  the  doctrine  announced  in  Lincoln 
Street  B.  Co.  v.  McGlellan^  54  Neb.  672,  wherein  Sul- 
livan, J.,  speaking  for  the  court  said:  "It  is  settled  by 
the  decisions  of  this  court  that  street  railway  companies 
are  common  carriers  of  passengers.  As  such  they  are 
bound  to  exercise  for  the  safety  of  their  patrons  more  than 
ordinary  care.  They  are  required  to  exercise  the  utmost 
skill,  diligence  and  foresight  consistent  with  the  business 
in  which  they  are  engaged,  and  are  liable  for  the  slightest 
negligence.  This  is  the  liability  imposed  by  the  common 
law  on  all  carriers  of  passengers  for  hire.  The  law  pre- 
sumes that  one  injured  while  being  transported  by  a 
common  carrier  was  injured  in  consequence  of  the  latter's 
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n^ligence;  and  to  escape  liability  it  must  show  that  it 
has  discharged  the  full  measure  of  its  legal  duty  and  was 
in  nowise  to  blame  for  the  accident." 

It  is  last  urged  that  the  district  court  erred  in  not  enter- 
ing judgment  on  the  first  verdict  returned  by  a  jury  in 
this  case  in  the  lower  court.  The  facts  underlying  tiiis 
contention  are,  that  when  the  case  was  first  called  for 
trial  in  the  district  courts  a  jury  was  impaneled,  testimony 
was  offered  and  arguments  delivered  by  counsel  and  the 
jury  instructed  and  directed  to  return  a  sealed  verdict  in 
the  morning.  When  the  jury  returned  in  the  morning,  the 
foreman  passed  up  a  general  verdict,  with  answers  to 
special  findings  submitted  by  the  court.  When  the  ver- 
dict and  answers  to  the  special  findings  were  read,  the 
court  asked  the  jury  if  the  verdict,  and  special  findings, 
"Was  the  verdict  of  you  all?"  One  of  the  jurymen  an- 
swered in  substance  that  it  was  not  his  verdict  and  that  he 
did  not  agree  to  the  special  findings.  The  court  there- 
upon gave  additional  instructions  to  the  jury,  and  directed 
them  to  return  to  their  room  for  further  deliberation. 
After  lengthy  deliberation  the  jury  reported  that  it  was 
unable  to  agree  and  was  discharged.  Later  in  the  same 
term  another  jury  was  drawn,  and  the  trial  proceeded 
anew.  Counsel  for  the  defendant  company  do  not  cite  us 
to  any  legal  principle,  and  certainly  to  no  section  of  the 
statute,  that  was  violated  in  refusing  to  receive  the  first 
verdict,  when  one  of  the  jurors  answered  that  such  was 
not  his  verdict.  In  fact  the  court  did  just  what  section 
290  of  the  code  directs  it  to  do,  when  on  a  poll  of  the  jury 
one  member  answers  in  the  negative. 

Finding  no  reversible  error  in  the  record,  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Lbtton,  C,  concurs*    Ames,  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foreging 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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The  following  opinion  on  rehearing  was  filed  January 
18, 1905.    Judgment  of  district  court  reversed: 

1.  Oammon    Ottrrier:    Inxust:    iNamncnoir.     In    an    action    agalBst 

a  oonunon  carrier  on  its  common  law  liability  for  negligence  to 
recover  damages  for  an  injury  causing  the  death  of  a  passenger, 
it  is  error  to  instruct  the  jury  that,  "When  the  plaintiff  has 
shown  that  the  deceased  met  with  an  injury  while  being  trans- 
ported by  the  defendant,  and  the  plaintiff  has  sustained  damages 
thereby,  then  the  burden  of  proof  is  upon  the  defendant  to 
prove  by  a  preponderance  of  the  evidence  that  it  was  not  guilty 
of  negligence,  the  proximate  cause  of  his  death." 

2.  Case  Approved.     Lincoln  Traction  Oo.  v.  Wel)l),  73  Neb.  , 

approved  and  followed. 

Bahnbs,  J. 

In  this  case  Lucy  A.  Heller,  as  administratrix  of  the 
estate  of  Thomas  C.  Heller,  deceased,  recovered  a  judg- 
ment against  the  Lincoln  Traction  Company  for  alleged 
negligence,  which  it  is  claimed  caused  the  death  of  the 
intestate.  The  company  prosecuted  error,  and  the  judg- 
ment was  affirmed.  See  opinion,  antCy  p.  127.  A  rehear- 
ing was  ordered,  and  on  the  reargument  it  was  strenu- 
ously contended  that  our  opinion  was  wrong  in  approving 
of  the  5th  instruction  given  to  the  jury  by  the  trial  court, 
which  reads  as  follows : 

"When  the  plaintiff  has  shown  that  the  deceased  met 
with  an  injury,  while  being  transported  by  the  defendant, 
and  the  plaintiff  has  sustained  damages  tliereby,  then  the 
burden  of  proof  is  upon  the  defendant  to  prove,  by  a  pre- 
ponderance of  the  evidence,  that  it  was  not  guilty  of 
negligence,  the  proximate  cause  of  his  death.  This  is  true 
unless  the  plaintiff's  own  testimony  shows  negligence 
upon  the  part  of  the  deceased,  contributing  to  his  death, 
as  approximate  cause  thereof." 

We  have  just  had  a  similar  question  under  consider- 
ation in  Lincoln  Traction  Co.  v.  Webh,  73    Neb.    y 

^^ile^e  we  held  that  a  like  instruction  was  erroneous, 
hcH^Ause  it  placed  the  burden  of  proof  on  the  wrong  parly. 
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Its  effect  being  to  shift  the  burden  of  proof  from  the 
plaintiff  to  the  defendant,  and  because  it  also  announced 
the  rule  that  mere  proof  of  injury,  without  more,  raised 
the  presumption  of  negligence  on  the  part  of  the  defend- 
ant company. 

We  cannot  approve  of  the  instruction  quoted,  for  the 
reasons  given  in  our  opinion  in  the  case  last  above  men- 
tioned. We  have  carefully  read  the  record  and  instruc- 
tions in  the  instant  case  to  see  if  we  could,  in  reason,  ad- 
here to  our  former  opinion,  but  we  are  unable  to  do  so. 
The  instruction  complained  of  is  at  variance  with  what 
we  think  is  the  true  rule  in  such  cases,  and  is  quite  in- 
consistent with  the  other  instructions  given  by  the  trial 
court. 

It  appears  that  the  deceased  arose  from  his  seat  in  the 
defendant's  car,  while  it  was  in  rapid  motion,  and  without 
wai'ning  went  to,  and  fell  from,  the  front  platform  of  the 
car  to  the  ground;  that  he  was  caught  by  some  part  of 
the  car  and  dragged  some  distance  before  it  could  be 
stopped,  and  that  he  died  from  the  injuries  thus  received. 
The  negligence  charged  was  improper  construction  of  the 
car;  a  violation  of  certain  city  ordinances;  the  want  or 
lack  of  a  conductor;  and  some  other  matters,  none  of 
which  were  of  such  a  nature  as  to  raise  the  presumption 
of  negligence  without  direct  proof  of  that  fact.  There- 
fore the  instruction  complained  of  wa^s  highly  prejudicial 
to  the  rights  of  the  defendant  company,  and  falls  clearly 
within  the  rule  announced  in  Lincoln  Traction  Co.  v. 
Webhy  8upra. 

Our  former  opinion  is  therefore  reversed  and  set  aside, 
and  the  judgment  of  the  district  court  is  also  reversed 
and  the  cause  remanded  for  a  new  trial, 

Beversbd. 
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Farmers  Canal  Company  et  al.  v.  William  Frank  et  al. 

Filed  June  9,  1904.     No.  13,370. 

1.  Irrigation:   Petition:    Jubisdiction.    By  the  irrigation  act  of  1895, 

the  right  to  the  use  of  water  for  irrigation  purposes  is  attachea 
to  the  land  to  be  irrigated,  and  an  application  to  the  state 
board  of  irrigation  for  a  permit  to  appropriate  water  for  irri- 
gation, which  does  not  describe  the  location  of  the  proposed 
canal  nor  contain  a  description  of  the  land  to  be  irrigated 
thereby,  is  too  vague  and  indefinite  to  authorize  the  board  to 
act,  and  no  jurisdiction  is  acquired  thereby  to  issue  any  permit 
thereupon. 

2.  State    Board:     Powers:      Decisions:      Ck)LLATERAL    Attack.      The 

powers  of  the  state  board  of  irrigation  exercised  under  section 
16,  article  II,  chapter  93a  of  the  irrigation  act  of  1895,  are 
quasi  Judicial  in  their  nature,  and  an  adjudication  by  it  of  a 
right  of  priority  of  appropriation  of  water  made  before  taking 
effect  of  the  act  of  1895,  after  proper  notice,  is  final,  .unless 
appealed  from,  and  cannot  be  collaterally  attacked. 

3.  Abandonment  of  Bight.     Under  the  facts  in  this  case,  held,  that 

the  right  of  the  Farmers  Canal  Company  and  its  successor, 
Roberts  Walker,  to  the  appropriation  of  water  awarded  under 
the  adjudication  of  the  state  board  of  irrigation  has  not  been 
lost  by  abandonment. 

4.  Nonuser:    Limitations.     Nonuser  must  be  continued   for  a  time 

equal  to  the  statutory  limitation  upon  actions  to  recover  the 
possession  of  real  property,  in  order  to  lose  the  right  of  appro- 
priation. 

5.  Constitutional    Law.      The    provisions    of   section    28,    article    II, 

chapter  93a,  Compiled  Statutes,  held  not  to  be  inimical  to  any 
provisions  of  the  constitution  of  the  state  of  Nebraska. 

Error  to  the  district  court  for  Scott's  Bluff  county: 
Hanson  M.  Grimes,  Judge.    Reversed  with  directions, 

Wilcox  &  Halligan,  for  plaintiffs  in  error. 

Charles  F.  Mandcrson,  W.  A.  Dilworth  and  Wright  & 
Stout,  contra. 

Letton,  C. 

On  the  14th  day  of  April,  1902,  William  Prank,  de- 
f^idant  in  error  herein,  filed  in  the  oflSce  of  the  secretary 
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of  the  state  board  of  irrigation^  his  application  for  an 
appropriation  of  2200  cubic  feet  per  second  of  time  of 
the  water  of  the  North  Platte  river  for  irrigating  and 
other  beneficial  purposes,  proposing  to  construct  a  canal 
about  150  miles  in  length  and  to  irrigate  about  150,000 
acres  of  land.  The  point  of  diversion  of  the  water  and  the 
line  of  the  proposed  canal  being  substantially  the  same  as 
that  of  a  canal,  the  construction  of  which  had  been  b^un 
by  the  Farmers  Canal  Company  in  March,  1888,  but  which 
had  only  been  partially  constructed  to  a  distance  of  about 
20  miles  from  the  point  of  diversion  and  was  only  in  actual 
use  to  such  all  extent  as  to  water  about  5,000  acres  of  land. 
In  the  application  filed  by  Frank  with  the  state  board  of 
irrigation,  which  application  is  made  out  upon  a  printed 
form  furnished  by  the  state  board,  the  location  of  the 
proposed  canal  and  the  description  of  the  lands  which  it 
is  proposed  to  irrigate  are  set  forth  as  follows : 

"7th.  That  said  ditch  or  canal  will  be  about  150  miles 
in  length,  and  pass  through  the  following  sections  of  land, 
as  shown  on  the  accompanying  township  plats,  viz. :  See 
plat  herewith.  (Describe  each  section  through  which  the 
canal  passes,  stating  township  and  range. ) 

"11th.  That  the  proposed  ditch  or  canal  is  to  be  built 
with  the  intention  of  supplying  water  to  irrigate  the  fol- 
lowing sections  or  quarter-sections  of  land,  viz. :  All  lands 
hetween  the  line  of  proposed  canal  and  North  Platte  river, 
as  shown  hy  the  accompanying  plats  (give  sections  and 
quarter  sections,  stating  number,  township  and  range) , 
amounting  in  all  to  about  ISOjOOO  acres.  (Total  number  of 
acres.)"  The  words  in  italics  are  written,  the  others  are 
printed  in  the  blank  form. 

Accompanying  this  application  were  four  blank  town- 
ship plats,  but  these  plats  are  totally  devoid  of  any  indi- 
cation as  to  what  township,  county  or  state  they  are  in- 
tended to  represent,  and  contain  no  line,  mark  or  tracing 
to  indicate  the  location  of  any  proposed  canal,  or  anything 
to  show  the  lands  it  is  intended  to  irrigate.  In  fact  they 
are  an  absolute  nullity  so  far  as  giving  any  information 
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in  regard  to  the  location  of  the  proposed  canal  or  the 
description  Of  the  land  sought  to  be  reclaimed  is  concerned. 

There  are  two  conflicting  ideas  upon  which  the  laws  of 
the  several  states  and  territories  relating  to  the  use  of 
waters- for  the  purposes  of  irrigation  are  based.  One  is 
that  any  person  or  individual  may  appropriate  surplus 
waters  which  have  not  theretofore  been  appropriated,  and 
may  use  the  same  to  irrigate  such  lands  as  he  may  see  fit. 
This  was  the  basis  of  our  irrigation  law  in  this  state  until 
the  passage  of  the  act  of  1895.  Laws  i895,  ch.  69.  This 
system  tends  to  breed  monopolies,  and  to  lead  to  antago- 
nisms, strife  and  dissension.  Since  the  land  in  arid 
regions  is  useless  for  the  purpose  of  agriculture  unless 
water  is  applied  to  it,  this  doctrine  makes  the  landowner 
dependent  upon  the  owner  of  the  water  right  and  leads  to 
gross  exactions  and  abuses.  The  doctrine  of  private 
ownership  of  water  for  irrigation  purposes,  disaissociated 
from  the  land  to  which  it  is  designed  to  be  applied,  has 
been  proved  by  long  experience  to  be  detrimental  to  the 
public  welfare.  It  has  proved  productive  of  endless  con- 
troversies and  abuses,  and  has  given  rise  to  interminable 
litigation. 

The  other  doctrine  is  that  the  right  to  the  use  of  water 
should  never  be  separated  from  the  land  to  which  it  is  to 
be  applied.  "Where  this  doctrine  prevails,  canals  and 
ditches  become  like  railroads,  great  semi-public  utilities, 
means  of  conveyance  of  a  public  commodity,  their  owners 
entitled  to  adequate  compensation  for  services  rendered, 
but  having  no  ownership  in  the  property  distributed.^'  Re- 
port on  irrigation  in  California,  United  States  Agricul- 
tural Department,  1901.  It  is  unnecessary  to  set  forth 
here  the  advantages  of  this  idea.  By  the  adoption  of  the 
irrigation  law  of  1895,  which  was  modeled  upon  the  Wyom- 
ing law,  this  state  adopt(Ml  the  latter  policy,  by  which  the 
right  to  use  the  water  shall  not  be  granted  separate  from 
the  land  to  which  it  is  to  be  applied,  and  that  the  right  to 
use  the  water  should  attach  to  the  land,  and,  when  the  land 
is  sold,  be  sold  with  it;  and,  for  this  reason,  tJie  statute  is 
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explicit  in  requiring  a  description  of  the  land  to  be  irri- 
gated and  the  amount  thereof  to  be  set  forth  in  the  appli- 
eation. 

Section  28,  article  II,  chapter  93a,  Compiled  Statutes 
(Annotated  Statutes,  6782),  provides: 

"Every  person,  association  or  corporation  hereafter  in 
tending  to  appropriate  any  of  the  public  waters  of  the 
state  of  Nebraska  shall,  before  commencing  the  construc- 
tion, enlargement  or  extension  of  any  distributing  works, 
or  performing  any  work  in  connection  with  said  appropri- 
ation, make  an  application  to  the  state  board  for  a  permit 
to  make  such  appropriation.  Said  application  shall  set 
forth  the  name  and  post  office  address  of  the  applicant,  the 
source  from  which  said  appropriation  shall  be  made,  the 
amount  thereof  as  near  as  may  be,  location  of  any  pro- 
posed work  in  connection  therewith,  the  time  required  for 
their  completion,  said  time  to  embrace  the  period  re- 
quired for  the  construction  of  the  ditches  thereon  and  the 
time  at  which  the  application  of  the  water  for  beneficial 
purposes  shall  be  made,  wliich  said  time  shall  be  limited  to 
that  required  for  the  completion  of  the  work  when  prose- 
cuted with  diligence,  the  purpose  for  which  water  is 
to  be  supplied,  and  if  for  irrigation  a  description  of  the 
land  to  he  irrigated  thereby,  and  the  amount  thereof,  and 
any  additional  facts  which  may  be  required  by  the  state 
board.  On  receipt  of  this  application,  which  shall  be  of  n 
form  prescribed  by  the  state  board  and  to  be  furnished 
by  the  secretary  without  cost  to  the  applicant,  it  shall  be 
the  duty  of  the  state  board  through  its  secretary,  to  make 
a  record  of  the  receipt  of  said  application  and  cause  the 
same  to  be  recorded  in  its  office,  and  to  make  a  careful  ex- 
amination of  the  application  to  ascertain  whether  it  sets 
forth  all  the  facts  necessary  to  enable  the  state  board  to 
determine  the  nature  and  amount  of  the  proposed  appro* 
priation.  If  such  an  examination  shows  the  application  in 
any  way  defective  it  shall  be  the  duty  of  the  state  board  to 
return  the  same  to  the  applicant  for  correction.  ♦  ♦  ♦ 
Provided,  however,  That  the  state  board,  through  its  secre- 
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tary,  may,  upon  examination  of  such  application,  endorse 
it  approved  for  a  less  amount  of  water  than  the  amount  of 
water  stated  in  the  application,  or  for  a  less  amount  of 
Icmd  or  for  a  less  period  of  time  for  perfecting  the  pro- 
posed appropriation  than  that  named  in  the  application." 
( The  italics  are  not  in  the  statute  but  are  inserted  by  the 
writer.) 

The  law  further  requires,  upon  the  approval  and  allow- 
ance of  an  application,  that  the  applicant  shall  fiJe  in  the 
office  of  the  state  board,  within  6  months  thereafter,  a  plat 
which  shall  show,  among  other  things,  the  legal  subdim^ 
ions  of  the  land  upon  which  the  water  appropriated  is  to  be 
applied.  Further  than  this  the  approval  of  the  applica- 
tion by  the  secretarj'^  may  be  for  a  less  amount  of  land  or 
less  amount  of  water  than  ask^  for  in  the  application; 
and  the  final  certificate  of  appropriation  provided  for  by 
section  21,  article  II,  chapter  93a,  Compiled  Statutes  (An- 
notated Statutes,  6775),  is  required  to  set  forth  a  deserip 
tion  of  the  land  to  which  the  water  is  to  be  applied  and  the 
amount  thereof. 

It  will  be  observed  that  the  application  filed  by  Frank 
falls  far  short  of  complying  with  the  requirements  of  the 
statute.  It  further  disregards  entirely  the  requests  set 
forth  in  the  blank  form  upon  which  the  application  is  made. 
In  the  form  furnished  by  the  bo(?rd,  the  applicant  is  re- 
quested to  ^'describe  each  section  through  which  the  canal 
passes,  stating  township  and  range,"  and  is  further  re- 
quested to  give  "sections  and  quarter-sections,  stating 
number,  township  and  range  and  total  number  of  acres" 
of  the  sections  or  quarter-sections  of  land  which  it  is  in- 
tended that  the  proposed  canal  shall  supply  water  to  irri- 
gate.   None  of  this  is  done  in  Frank's  application. 

At  the  hearing  before  the  board  upon  this  application, 
protests  were  filed  by  the  Farmers  Canal  Company  and 
Roberts  Walker  who  claimed  to  have  a  prior  appropriation 
of  water  to  irrigate  the  lands  for  a  distance  of  80  miles 
under  the  proposed  canal;  and  a  petition  in  intervention 
was  filed  by  the  Farmers  Irrigation  District,  which  had 
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filed  a  subsequent  application  for  an  appropriation  of 
water  coyering  a  part  of  the  same  territory.  At  the  hear- 
ing, an  opinion  and  order  was  rendered  by  the  board  of 
irrigation  in  favor  of  William  Frank,  Roberts  Walker  and 
the  Farmers  Canal  CJompany,  which  confirmed  the  rights  of 
the  Farmers  Canal  Company  and  Roberts  Walker  to  an  ap- 
propriation of  water  as  provided  in  an  order  of  the  board 
of  irrigation  made  January  9,  1897  ;•  granted  the  appli* 
cation  of  William  Frank,  subject  to  the  rights  of  the 
Farmers  Canal  Company,  under  the  aforesaid  order,  and 
dismissed  application  numbered  675  filed  by  the  Farmers 
Irrigation  District,  for  the  reas6n  that  the  lands  described 
in  said  application  were  covered  by  the  canal  of  the 
Farmers  Canal  Company  and  by  the  application  filed  by 
William  Frank  prior  to  the  filing  of  the  application  of 
the  Farmers  Irrigation  District. 

From  this  judgment  of  the  board  an  appeal  was  taken 
to  the  district  court  for  Scott's  Bluff  county.  Issues  were 
made  up  and  a  trial  had  before  said  district  court,  where- 
upon the  order  of  the  state  board  of  irrigation  was  reversed 
and  modified  so  that  Roberts  Walker  was  allowed  an  ap- 
propriation of  water  to  irrigate  the  lands  lying  under  the 
completed  portion  of  the  canal  of  the  Farmers  Canal  Com- 
pany; the  application  of  William  Frank  was  allowed  and 
approved  for  all  the  lands  lying  under  the  contemplated 
canal  east  and  beyond  the  constructed  portion  of  the 
Farmers  Canal  Company,  subject  to  the  rights  of  the 
Farmers  Canal  Company,  and  the  application  of  the 
Farmers  Irrigation  District  was  denied  and  dismisscnl. 
From  this  judgment  of  the  district  court,  the  Farmers 
Irrigation  District,  Roberts  Walker  and  Hk*  Fann(*rs 
Canal  Company  have  prosecuted  error  procoedinjjcs  to  this 
court. 

The  application  of  William  Frank  failing  to  doseriho 
specifically  the  course  of  his  intended  canal,  and  to  iden- 
tify the  specific  tracts  of  land  to  which  it  is  his  inti^iition  to 
apply  the  water  which  he  seeks  to  appropriate,  does  not 
state  sufficient  facts  to  justify  the  state  board  of  irriga- 
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ti(ui  to  allofw  him  anj  appropriation  of  water  for  irriga- 
tion purpofiea  The  order  of  the  state  board  granting  his 
application  is  equally  vague  and  indefinite^  and  fails  to  de- 
scribe the  lands  to  which  the  beneficial  use  of  the  water 
is  to  be  applied,  and  so  likewise  is  the  judgment  of  the 
district  courL  Indeed,  neither  of  these  attempted  adjudi- 
cations could  well  be  otherwise,  since  there  is  absolutely 
nothing  in  the  application  of  William  Frank,  and  nothing 
in  the  eridence,  either  before  the  state  board  of  irrigation 
or  the  district  court,  which  attempts  to  describe  definitely 
and  specifically  a  single  tract  of  land  which  it  is  intended 
to  irrigate.  This  being  the  case,  neither  the  state  board 
of  irrigation  nor  the  district  court  eyeae  acquired  jurisdic- 
tion to  grant  Frank's  application.  For  these  reasons,  the 
application  of  William  Frank  should  have  been  dismissed, 
and,  since  there  has  been  a  lack  of  jurisdiction  to  act  since 
the  first  filing  of  the  petition,  we  recommend  that  the  judg- 
ment of  the  district  court  as  to  William  Frank  be  reversed, 
but  that,  since  his  application  was  made  in  good  faith,  he 
be  permitted  to  amend  the  same,  if  he  so  desire,  without 
losing  his  right  of  priority. 

There  remains  to  be  considered  the  issues  raised  between 
the  Farmers  Canal  Company  and  Roberts  Walker,  on  the 
one  hand,  and  the  Farmers  Irrigation  District,  upon  the 
other,  and  this  will  necessitate  an  extended  examinaticm  of 
the  facts  as  to  the  respective  interests  of  these  parties. 

On  the  16th  day  of  September,  1887,  the  Farmers  Canal 
Company,  a  Nebraska  corporation,  organized  for  the  pur- 
pose of  constructing  an  irrigating  canal  in  Scott's  Bluff 
and  Cheyenne  counties,  hereinafter  sidled  tlie  company, 
posted  notice  of  appropriation  for  the  diversion  of  water 
from  the  North  Platte  river  at  a  certain  point  iu  Scott's 
Bluff  county,  to  the  extent  of  1142  6-7  cubic  feet  per  second 
of  time,  to  be  used  for  the  purposes  of  irrigation.  The 
notice  wsa  duly  filed  for  record  in  the  office  of  the  county 
clerk  of  Cheyenne  county,  at  Sidney,  Nebraska;  Scott's 
Bluff  county  at  that  time  being  a  part  of  Cheyenne  county. 
On  November  17, 1890,  the  same  company  posted  notice  of 
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additional  appropriation  of  200^000  cubic  inches  per  second 
of  time  at  the  same  point  of  diyei*sion  as  the  first  notice, 
and  on  the  same  day  filed  the  same  with  the  county  clerk 
of  Scott's  Biuflf  county  with  proof  of  the  posting,  and  on 
March  12,  1895,  the  company  posted  another  notice  of 
appropriation  at  the  same  point  of  diversion,  increasing 
the  amount  to  be  diverted  to  225,000  cubic  inches  per  sec- 
ond of  time,  and  filed  the  same  with  the  county  clerk  of 
Scott's  Bluflf  county.  All  of  said  appropriations  being  for 
the  purpose  of  irrigating  lands  lying  under  the  proposed 
canal  of  the  Farmers  Canal  Company.  Under  the  plan  of 
the  company  it  was  proposed  to  construct  a  canal  80  miles 
in  length,  of  sufficient  capacity  to  irrigate  80,000  acres  of 
land  All  of  these  notices  were  filed  and  appropriations 
made  before  the  taking  effect  of  the  present  irrigation  law, 
which  was  passed  and  took  effect  April  9, 1895.  The  com- 
pany began  work  upon  its  canal  about  the  1st  day  of 
March,  1888,  and  continued  to  work  upon  the  same  until 
about  Noveoaber  1,  1893.  It  erected  a  substantial  head- 
gate  of  sufficient  size  and  capacity  to  irrigate  the  lands  for 
which  its  appropriations  were  made,  and  expended  in  the 
erection  of  the  headgate  and  on  the  construction  of  the 
ditch  over  f80,000.  The  canal  was  excavated  the  full  width 
for  about  the  distance  of  a  mile  from  the  headgate,  and  for 
ike  distance  of  19  miles  farther  at  about  half  the  full  siiie. 
lielow  the  end  of  the  excavated  portion  on  the  line  of  the 
survey,  it  excavated  two  detached  portions,  together  mak- 
ing about  two  miles  of  ditch.  All  of  this  work  was  done 
before  the  1st  of  November,  1893,  and  since  that  time  no 
actual  construction  work  has  been  done  upon  the  canal, 
but  from  time  to  time  certain  rei>air  work  has  been  done, 
either  by  the  company  itself,  or  by  the  owners  or  occupiers 
of  lands  near  the  portion  of  the  ditch  in  which  water  was 
running,  at  the  procurement  or  by  the  consent  of  the  com- 
pany. The  company  has  issued  permanent  water  rights  to 
cover  about  2,000  acres  upon  lands  lying  between  the  head- 
gate  ol  the  canal  and  the  end  of  the  21  miles  constructed. 
The  wkole  amount  of  lands  irrigable  by  the  company  from 
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the  canal  actually  dug  amounts  to  not  more  than  6,000 
acres,  but,  on  acount  of  a  washout  in  the  canal,  It  has  been 
impossible  to  use  water  on  all  of  said  land.  After  the  pas- 
sage of  the  present  irrigation  law  creating  a  state  board  of 
irrigation  and  providing  for  the  determinination  of  the 
prioritiejs  of  right  to  use  the  public  waters  of  the  state 
by  the  state  board,  the  company  filod  its  claim  for  appro- 
priation in  conformity  with  the  notices  of  appropriation, 
and,  on  the  9th  day  of  January,  1897,  the  secretary  of  the 
state  board  of  irrigation  adjudicated  the  claim  and  al- 
lowed the  same. 

The  company  in  order  to  procure  money  for  the  carrying 
out  of  its  enterprise  issued  bonds  and  gave  a  mortgage  tx3 
secure  the  same,  and,  being  unable  to  meet  the  payment 
upon  said  bonds,  the  bond  holders,  in  1902,  foreclosed  their 
lien  in  the  United  States  circuit  court,  and  the  property 
was  sold  and  conveyed  to  the  appeal lant,  Roberts  Walker, 
who  is  now  the  owner  of  the  franchise  and  property  of  the 
company. 

After  the  passage  of  the  act  allowing  the  organization  of 
irrigation  districts,  an  irrigation  district  known  as  the 
Farmers  Irrigation  District  was  organized  for  the  purpose 
of  irrigating  the  land  lying  under  the  line  of  the  Farmers 
Canal  Company's  proposed  canal,  and  bonds  of  the  dis- 
trict were  voted  to  the  amount  of  $400,000  with  the  purpose 
of  raising  money  with  which  to  purchase  the  rights  of  the 
Farmers  Canal  Company,  and  to  complete  the  canal.  The 
district,  however,  was  unable  to  dispose  of  its  bonds,  and, 
while  the  negotiations  between  the  company  and  the 
Farmers  Irrigation  District  were  pending,  William  Frank, 
defendant  in  error,  filed  his  application.    After  the  filing 

of  the  application  of  William  Frank,  and  on  the day 

of  June,  1902,  the  Farmers  Irrigation  District  filed  with 
the  secretary  of  the  state  board  of  irrigation  its  appli- 
cation for  water  to  irrigate  the  lands  within  said  district. 
The  lands  proposed  to  be  irrigated  in  said  application  being 
about  50,000  acres  lying  below  that  portion  of  the  canal 
of  the  Farmers  Canal  Company  actually  in  operation,  and 
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coyering  a  portion  of  the  same  territory  embraced  in  the 
application  of  William  Prank,  the  line  of  the  proposed 
canal  being  substantially  the  same  as  that  of  the  Farmers 
Canal  Company  and  of  the  proposed  canal  of  William 
Frank. 

The  Farmers  Canal  Company  contends  that  by  the  ad- 
judication made  in  1897,  allowing  its  claim  for  the  appro- 
priation of  water  for  a  canal  80  miles  long  and  allowing? 
1142  6-7  cubic  feet  jmr  second,  it  became  vested  with  the 
absolute  right  to  an  appropriation  of  water  to  that  extent 
for  the  purposes  of  irrigation,  and  that  it  has  a  vested 
right  therein  which  it  has  never  abandoned  nor  lost  by 
nonuser. 

The  Farmers  Irrigation  District  asserts  on  the  other 
hand,  that  the  allowance  of  the  claim  to  the  Farmers  Canal 
Company,  in  1897,  did  not  rise  to  the  dignity  of  an  adjudi- 
cation of  a  perfected  appropriation,  but  was  merely  an 
administrative  order  or  allowance,  only  to  be  perfected  by 
the  actual  application  of  the  water  to  the  land.  It  further 
contends  that^  even  if  the  allowance  of  the  state  board 
constituted  an  adjudication,  the  Farmers  Canal  Company 
has  lost  all  its  rights  beyond  the  line  of  the  canal  actually 
constructed  and  operated,  by  reason  of  abandonment  and 
nonuser.  It  further  contends  that,  under  the  constitution, 
an  exclusive  appropriation  of  water  cannot  be  made  so  as 
to  prevent  the  district  from  also  making  an  application  for 
\^'ater  to  irrigate  the  land  within  the  district. 

The  first  question  which  it  is  necessary  to  determine  un- 
der these  issues,  is  as  to  the  status  of  the  Farmers  Canal 
( 'ompany  and  Roberts  Walker  with  reference  to  the  adjudi- 
cation  of  priority  of  appropriation  made  by  the  state  board 
of  irrigation  on  the  9th  day  of  January,  1897.  This  will 
involve  a  construction  of  certain  sections  of  the  act  of  1895, 
found  in  sections  1-64,  article  II,  chapter  93a,  Compiled 
Statutes  (Annotated  Statutes,  6755-6886),  being  the  gen- 
eral law  relating  to  irrigation,  and,  in  order  to  have,  a 
proper  consideration  of  the  meaning  and  intent  of  the 
'c^gislature  in  the  enaci  mont  of  such  provisions,  it  will  be 
13 
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necessary  to  consider  the  whole  eonrse  of  legmlsAkm  in 
this  state  upon  this  subject^  and  the  constmetioii  giyen  to 
similar  statutory  and  constitutional  prori^ions  by  tbt 
courts  of  other  states  and  territories.  On  Fehmary  19. 
1877.  an  act  was  approved  providing  for  the  organization 
of  corporations  for  the  purpose  of  constructing  and  oper- 
ating irrigation  canals,  and  giving  such  corporations 
the  necessary  powers  to  carry  out  the  purpose  of 
their  organization.  Laws  1877,  p.  168.  In  1889  another 
irrigation  law  was  passed,  repealing  the  law  of  1877, 
but  covering  the  subject  more  extensively  and  supplying 
the  deficiencies  which  experience  had  shown  to  exist 
in  the  operation  of  the  former  law.  Laws  1889, 
eh.  68.  It  is  a  matter  of  public  knowledge  that, 
after  the  passage  of  these  acts,  many  irrigation  en- 
terprises were  commenced  in  the  western  part  of  the 
state,  both  by  private  individuals  and  corporations.  These 
interests  became  so  extensive,  and  the  subject  of  irriga- 
tion of  such  economic  importance,  that,  in  1895,  new  aod 
comprehensive  laws  were  enacted  covering  the  entire  sub- 
ject of  the  application  of  the  waters  of  the  state  by  private 
individuals  and  corporations  to  a  beneficial  use,  creating  a 
complete  and  hannonious  system  for  the  determination  of 
the  respective  rights  of  persons  interested,  and  providing 
an  orderly  method  of  administration.  At  the  time  of  the 
passage  of  the  act  of  1895  many  persons  and  corporations 
had  acquired  vested  rights  in  the  appropriation  of  water 
for  irrigation  purposes.  It  was  not  the  intention  of  the 
legislature  to  create  confusion  and  stir  up  strife,  contro- 
versy and  litigation  over  the  water  rights  theretofore  ac- 
quired, but  it  is  manifest  from  a  consideration  of  the  law 
of  1895  that,  among  the  main  inducements  to  its  passage, 
were  the  features  requiring  the  adjudication  of  the  priori- 
ties of  appropriation  upon  all  the  streams  of  the  state  up 
to  the  time  of  the  passage  of  the  act,  and  the  creation  of  a 
state  board  of  irrigation  whose  records  would  evidence 
the  priorities  of  title  to  the  appropriation  of  water  in  such 
a  public  manner  that  no  one  might  be  misled.  Publicity  of 
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right  and  stability  of  title  were  matters  which  the  legisla- 
ture erldently  intended  to  establish  so  far  as  lay  within 
its  power,  and  the  provisions  of  the  law  under  consider- 
ation seem  admirably  fitted  to  accomplish  this  object. 

The  first  27  sections  of  the  act  apply  mainly  to  rights 
already  vested,  they  provide  for  a  division  of  the  state  of 
Nebraska  into  two  water  divisions  and  fix  their  boundaries, 
and  for  a  state  boards  of  irrigation  consisting  of  the  gov- 
ernor, attorney  general  and  the  commissioner  of  public 
lands  and  buildings. 

Section  16  is  as  follows:  **It  shall  be  the  duty  of  the 
state  board  at  its  first  meeting  to  make  proper  arrange- 
ments for  beginning  the  determination  of  the  priorities  of 
right  to  use  the  public  waters  of  the  state,  which  determi- 
nation shall  begin  on  streams  most  used  for  irrigation,  and 
be  continued  as  rapidly  as  practicable  until  all  the  claims 
for  appropriation  now  on  record  shall  have  been  adjudi- 
cated. Th^  method  of  determining  the  priority  and 
amount  of  appropriation  shall  be  determined  by  the  said 
state  board,  which  at  its  first  meeting  shall  designate  the 
streams  to  be  first  adjudicated.^' 

Section  21  provides  for  the  issuance  of  a  certificate  by 
the  state  board  to  the  appropriators,  setting  forth  the  name 
and  post  office  address  of  the  appropriator,  the  priority 
number  of  each  appropriation,  the  amount  of  water  appro- 
priat^jd,  the  amount  of  prior  appropriation  and  a  descrip- 
tion of  the  land  to  which  the  wat^  is  to  be  applied  and  the 
amount  thereof. 

Sections  22  to  25,  Luclusive,  provide  for  appeals  to  the 
district  court  by  any  persons  feeling  themselves  aggrieved 
by  the  determination  of  the  state  board. 

Sections  26  and  27  provide  for  the  transmission  by  the 
county  clerk  of  each  county  of  a  transcript  of  all  claims 
to  the  appropriation  of  water  then  on  file  in  their  respect- 
ive offices  to  the  secretary  of  the  state  board,  and  for  the 
classification  and  arrangement  of  said  claims  by  him. 

It  will  be  apparent  from  an  examination  of  these  provis- 
ions that  it  was  the  intent  and  purpose  of  the  legislature 
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thereby  to  provide  a  tribunal  and  a  method  of  procedure 
whereby  the  respective  rights  of  priority  of  appropriation 
of  all  persons  should  be  finally  fixed,  settled  and  deter- 
mined in  such  a  manner  as  to  create  a  public  record  of  all 
rights  to  the  use  of  the  waters  of  the  state  by  appropri- 
ators  up  to  the  time  of  the  act,  and  from  which  other  per- 
sons desiring  to  appropriate  water  could  learn  the  exact 
status  of  the  title  to  the  water  in  each  stream. 

Sections  28  to  31,  inclusive,  institute  a  new  method  of 
procuring  appropriations  of  water  up  to  that  time  not 
appropriated.  The  old  method,  by  posting  notices  and 
filing  copies  of  the  same  in  the  office  of  the  county  clerk, 
was  done  away  with,  and  in  its  stead  it  was  provided  that 
an  application  should  be  made  to  the  state  board  for  a 
permit  to  make  the  appropriation.  They  provide  for  action 
upon  this  application  by  the  state  board,  and  for  an  appeal 
from  the  action  of  the  board  by  any  applicant  feeling 
himself  aggrieved;  and  also  provide  for  a  certificate  that 
the  application  has  been  perfected  in  accordance  with  law 
in  like  manner  as  in  the  preceding  sections. 

Sections  32  to  64,  inclusive,  being  the  remainder  of  the 
act,  consist  mainly  of  general  provisions  creating  a  system 
of  sui)ervision  of  the  use  of  the  waters  of  the  state,  grant- 
ing the  right  of  condemnation  to  appropriators,  providing 
penalties  against  the  wrongful  diversion  of  water,  regulat- 
ing the  rights  and  duties  of  ditch  owners  with  reference  to 
public  highways,  and  providing  for  many  other  matters  of 
administrative  detail  which  are  not  of  importance  in  the 
consideration  of  this  case. 

It  appears  that  after  the  organization  of  the  state  board 
of  irrigation,  in  pursuance  of  the  duties  imposed  upon  it 
by  section  16  of  the  act,  the  board  proceeded  to  determine 
the  priorities  of  right  to  use  the  waters  of  the  North  Platte 
river,  after  giving  notice  to  persons  interested.  That, 
after  the  hearing  upon  the  claim  of  the  Farmers  Canal 
Company,  the  state  board,  by  its  secretary  and  state  engi- 
neer, entered  the  following  order :  "The  claim  set  forth  in 
this  record  is  for  a  right  to  the  use  of  a  portion  of  the 
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water  of  the  North  Platte  river  for  irrigation  purposes, 
and  is  made  by  virtue  of  posting  three  notices  of  appro- 
priation at  the  proposed  point  of  diversion,  No.  1  being 
posted  on  the  16th  day  of  September,  1887,  and  filed  for 
record  in  the  oflBce  of  the  county  clerk  of  Cheyenne  county, 
at  Sidney,  Nebraska,  on  the  19th  day  of  September  of  the 
same  year.  No.  14  was  posted  on  the  17th  day  of  Novem- 
ber, 1890,  and  filed  for  record  the  same  day.  No.  43  was 
posted  on  the  12th  day  of  March,  1893,  and  filed  for  record 
in  the  office  of  the  county  clerk  on  the  14th  day  of  March, 
1895,  and  commencing  the  work  of  excavation  and  con- 
struction upon  a  proposed  ditch  or  canal  on  or  about  the 
1st  day  of  March,  1888. 

^*It  appears  from  the  record  in  the  matter  of  this  claim : 

"1st.  That  the  name  adopted  for  the  ditch  or  canal  is 
the  farmers  Canal.' 

"2d.  That  the  source  of  the  appropriation  is  the  North 
Platte  river. 

"3d.  That  the  object  of  the  appropriation  is  the  irri- 
gation of  lands. 

"4th.  That  the  work  of  actual  construction  was  begun 
on  or  about  the  1st  day  of  March,  1888. 

"5th.  That  the  priority  of  the  appropriation  dates  from 
the  IGth  day  of  September,  1887,  when  the  first  notice  of 
appropriation  was  posted  at  the  proposed  point  of  diver- 
sion. 

"6th.  (a)  That  the  priority  number  of  the  appropri- 
ation for  the  water-shed  is  No ,  Water  Division  No. 

1-A:  (6)  That  the  priority  number  of  the  appropriation 
for  the  stream  is  No ,  North  Platte  rivcT. 

"7th.  That  the  ditch,  or  canal,  heads  on  the  north  bank 
of  the  stream  in  the  S.W.  i  of  the  S.E.  i  of  Sec.  3,  T.  23, 
N.  R.  58,  west  of  the  6th  P.  M.,  near  the  west  line  of  Sec. 
10,  T.  23,  R.  58. 

"8th.  That  said  ditch  is  about  81  milc^  in  length  and 
passes  through  the  following  described  lands,  viz. :  Begin- 
ning at  a  point  on  the  north  side  of  the  North  Platte 
river,  near  where  the  river  intersects  the  west  line  of  se<\ 
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10  in  T.  23,  R.  58,  in  Scott's  Bluff  county,  Nebra^a,  on  the 
N.W.  i  N.E.  J  of  said  section  10,  thence  through  and  over 
the  E.  i  N.E.  i  N.E.  J  8.E.  i  of  said  sei^tion  10  •  •  • 
(and  describing  al)Out  140  other  tra£*ts) .     ♦     ♦     ♦ 

"9th.  That  said  ditch  or  canal  covers  and  reclaims  the 
following  described  lands,  viz. :  a  part  of  Lot  1,  T.  22,  R, 
58;  parts  of  Lots  1  and  2,  in  Sec.  11 :  Lots  1  and  2  and  a 
part  of  N.E.  i  N.E.  i,  Sec.  14  ♦  ♦  ♦  (and  further  de- 
scriptions  of  land  covering  over  three  typewritten  pages  of 
l^al  cap)  ♦  ♦  ♦  amounting  in  all  to  about  80,000 
acres. 

"The  claim  is  allowed  subj(H*t  to  the  following  limita- 
tions and  conditions,  viz. : 

"1st.  The  water  appropriated  shall  be  used  for  the  pur- 
pose of  irrigation. 

"2d.  The  time  for  completing  the  application  of  water 
to  the  beneficial  use  indicated  shall  extend  to  8epteml)er 
1, 1904. 

"3d.  The  amount  of  the  appropriation  shall  not  exceed 
eleven  hundred  and  forty-two  and  six-sevenths  (1142  6-7) 
cubic  fet^t  per  second  of  time,  neither  shall  it  exceed  the 
capacity  of  said  ditch  or  canal,  nor  the  least  amount  of 
water  that  experience  may  hereafter  indicate  as  necessary 
for  the  production  of  crops  in  the  exercise  of  good  bus- 
bandrj';  and,  further,  said  appropriation  under  any  cir- 
cumstances, shall  be  limited  to  one-seventieth  (1-70)  of 
one  cubic  foot  per  second  of  time  for  each  acre  of  land  to 
which  water  has  been  actually  and  usefully  applied  on  or 
before  September  1,  1904." 

This  order  and  allowance  is  the  adjudication  under 
which  the  Farmers  Canal  Company  and  Roberts  Walker 
claim. 

In  the  larger  number  of  states  and  territories  within  the 
arid  section  of  this  country,  the  usual  method  of  obtaining 
the  right  to  an  appropriation  of  water  for  irrigating  pur- 
poses is  by  means  of  posting  a  notice  at  the  point  of  diver- 
sion, filing  a  copy  of  such  notice  in  the  ofilce  of  the  county 
clerk  of  the  county  in  which  the  point  of  diversion  lieS; 
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direrting  the  water  and  actually  applying  it  to  the  bene- 
ficial use  for  which  it  is  sought  to  be  appropriated,  at  the 
piace  designated  in  the  notice.  The  experience  of  many 
years  shows  that  this  method  often  led  to  strife,  conten- 
tion and  (Sometimes  to  bloodshed,  on  account  of  the  lack  of 
a  clear  record  of  the  rights  of  claimants.  In  order  to  re- 
move this  state  of  affairs,  in  ('olorado  and  Washington,  the 
legislature  vested  the  district  court  with  special  juris- 
diction, for  the  purpose  of  determining  the  respective  pri- 
orities of  rival  appropriators  of  water,  by  a  special  proceed- 
ing somewhat  in  the  nature  of  a  bill  of  peace,  bringing  in 
all  parties  interested  and  adjudicating  their  rights  and 
priorities.  This  method  proved  to  be  a  great  improvement 
upon  the  loose  methods  theretofore  existing,  and  has 
proved  exceedingly  satisfactory  to  the  piH>ple  of  these 
states. 

Following  this  idea  and  improving  upon  it,  the  state 
of  Wyoming,  having  experienced  the  same  difficulties  with 
reference  to  controversies  between  water  claimants,  in  its 
constitution  established  a  new  system  with  reference  to  the 
matter  of  irrigation,  and  adopted  an  entirely  new  scheme 
for  the  adjudication  of  rights,  the  appropriation  of  water, 
and  for  the  administration  of  rights  to  the  public  wat4*r« 
of  the  state.  An  act  was  afterwards  passed  by  the  legis- 
lature of  that  state  to  carry  out  these  constitutional  pi'o 
visions.  In  this  act  there  was  created  for  the  first  time  by 
any  of  the  states  or  territories  a  state  board  of  control, 
which  was  given  qudsi  judicial  powers  in  regard  to  the 
ascertainment  and  adjudication  of  the  rights  of  appropri- 
ators of  the  public  waters  of  the  state  which  had  vc»Ht<»d  up 
to  that  time,  and  to  which  board  was  furtb(»r  committed  the 
allowance  of  claims  to,  and  the  general  r(:i:ulati(m  of,  all 
rights  to  water  thereafter.  The  Nebraska  statute  of  ISOfi 
18  sul)8tantially  an  adoption  of  the  Wyoming  system. 
WhiW  the  state  board  of  irrigation  is  ditfc^rently  consti- 
toted  from  the  board  of  control  in  Wyoming,  it«  powers 
and  functions  are  the  same,  and  the  provisions  of  the  sec- 
tion by  which  the  board  was  dircnrted  to  Ix^gin  the  deter 
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inination  of  the  priorities  of  right  to  use  the  waters  of  the 
state  are  identical  with  those  in  the  Wyoming  act. 

In  Farm  Investment  Co.  v.  Carpenter ,  9  Wyo.  110,  50 
L.  R.  A,  747,  87  Am.  St.  Rep.  918,  the  constitutionality 
of  this  act  was  upheld,  and,  among  other  matters,  the 
court  held  that  the  proceeding  to  determine  priorities  is 
not  a  part  of  the  process  by  which  an  individual  appropri- 
ation is  completed,  but  the  proceeding  is  instituted  by  the 
boai*d  in  an  official  capacity,  representing  the  public  for  the 
purpose  of  ascertaining  the  precise  rights  and  priority  of 
each  appropriator,»to  the  end  that  the  public  records  may 
be  furnished  an  accurate  and  defined  statement  thereof, 
and  as  an  aid  to  adequate  and  eflfective  state  control  of 
the  public  waters.  A  part  of  the  object  also  is  public 
recognition  of  an  appropriation  previously  made  and  the 
issuance  of  documentary  evidence  of  title.  In  Crawford 
Co.  V.  Hathaway y  67  Neb.  325,  the  same  attack  was  made 
upon  the  constitutionality  of  the  Nebraska  law,  and  this 
court  reached  the  same  conclusion  as  the  Wyoming  court. 
It  would  seem  that  an  adjudication  made  by  the  state  board 
of  irrigation  upon  a  matter  properly  before  it,  and  within 
the  scope  of  its  powers  and  duties,  is  final,  unless  appealed 
from  to  the  district  court.  Its  action  stands  upon  a  some- 
what similar  footing  to  that  of  county  boards  in  passing 
upon  claims  against  their  respective  counties.  It  has  been 
held  repeatedly  that  when  a  county  board  acts  upon  claims 
against  the  county,  the  amount  of  which  is  not  specially 
fixed  by  the  statute,  its  action  is  judicial  in  its  nature 
and,  unless  appealed  from,  is  final.  Indeed,  if  the  determi- 
nations of  the  state  board  of  irrigation  with  reference  to 
the  priorities  of  appropriators  are  not  of  this  final  charac- 
ter, of  what  benefit  or  use  would  they  be?  For  the  board  to 
attempt  to  decide  a  controversy  or  to  establish  a  right, 
when,  in  fact,  after  it  had  acted,  no  right  was  established 
or  controversy  settled,  would  be  a  vain  thing.  Castle  Rock 
Irrigation  Canal  d  Water  Power  Co.  v.  Jurisch,  67  Neb. 
377. 

In  Colorado  the  findings  and  adjudications  of  the  district 
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court,  while  acting  as  a  special  tribunal  to  determine 
priorities  and  amounts  of  appropriation,  are  res  judicata. 
New  Mercer  Ditch  Co.  v.  Armstrong^  21  Colo.  357 ;  Platte 
Valley  Irrigation  Co.  v.  Central  Trust  Co.,  32  Colo.  102. 
The  proceedings  before  the  board  of  control  in  Wyoming 
and  the  state  board  of  irrigation  in  Nebraska,  in  determin- 
ing priorities,  are  essentially  the  same  as  the  proceedings 
before  the  district  court  in  Colorado,  when  it  sits  for  the 
purpose  of  adjudicating  priorities,  and  their  findings  and 
adjudications  are  of  like  weight. 

While  the  transcript  of  the  proceedings  before  the  state 
board,  by  which  the  priorities  of  appropriation  of  tho 
Farmers  Canal  Company  were  determined  in  1897,  does  not 
set  forth  in  full  the  three  notices  of  appropriation  which 
were  posted  under  the  former  law,  nor  fully  set  forth  the 
original  claim  which  was  filed  before  the  board,  still  the 
adjudication  bascnl  upon  the  notices  and  the  prior  appro- 
priation describes  specifically  the  lands  through  which  the 
ditch  passes,  and  sets  forth  definitely  the  government 
subdivisions  which  the  ditch  or  canal  covers  and  reclaims, 
and  there  is  no  provision  in  the  statute  requiring  any 
formal  application  to  be  made  in  such  proceedings,  or 
anything  more  than  the  -copy  of  notices  filed  in  his 
office  to  be  furnished  by  the  county  clerk.  A  very  large 
portion  of  the  land  covered  and  reclaimed  is  described 
as  "a  part  of"  a  government  subdivision.  While  this  is 
somewhat  indefinite,  it  will  be  taken  to  mean  all  that 
part  of  the  government  subdivision  described  which  is 
capable  of  irrigation,  and  the  description  is  not  so  in- 
definite, when  it  is  taken  and  considered  in  connection  with 
the  actual  construction  of  the  canal  and  laterals,  as  to 
be  incapable  of  identification. 

In  the  order  adjudicating  the  priority  of  appropriation 
of  the  Farmers  Canal  Company,  the  state  board  fixed  a 
limit  of  time  for  the  completion  of  the  application  of  water 
to  the  beneficial  use  proposed.  Since  the  board  was  acting, 
not  upon  an  application  for  a  permit  to  appropriate  water 
under  the  provisions  of  sections  28  to  31,  inclusive,  of 
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the  act,  but  derived  its  power  to  adjudicate  priorities 
from  sections  15  to  27,  inclusive,  and  was  acting  under  the 
provisions  of  those  sections  at  that  time,  it  had  no  au- 
thority in  such  a  proceeding  to  make  such  order.  Its  sole 
duty  was  to  ascertain  and  determine  existing  rights,  not 
to  grant  new  and  conditional  privileges  in  that  proceeding, 
without  an  application  for  a  permit  Its  order  limiting 
time,  therefore,  was  null  and  void. 

Though  the  board  in  adjudicating  the  claim  of  the 
Farmers  Canal  Company,  in  all  probability,  acted  erro- 
neously, and  made  an  adjudication  that  the  Farmers  Canal 
Company  was  entitled  to  an  appropriation  greater  than  it 
was  possessed  of  at  that  time,  still,  it  had  jurisdiction 
to  hear  and  determine,  and  no  appeal  having  been  taken 
from  its  determination,  its  order  allowing  the  appropri- 
ation is  final  and  cannot  be  attackcnl  collaterally.  This 
conclusion  is  not  in  conflict  with  the  principle  laid  down 
by  the  learned  district  court,  that  an  appropriation  is 
not  complete  unless  the  water  is  applied  to  a  beneficial 
use  within  a  reasonable  time.  All  applicants  tor  a  new 
appropriation  made  after  the  passage  of  the  act  under 
the  regulations  laid  down  therein  must  comply  with  this 
rule,  and  complete  the  appropriation  by  applying  the 
water  to  the  land  before  their  appropriation  is  complete, 
their  right  is  vested,  and  they  are  entitled  to  a  certificate. 

The  next  question  presented  is,  whether  the  Farmers 
Canal  Company  has  lost  its  right  to  the  appropriation 
by  abandonment.  There  can  be  no  question  from  the 
evidence  that  the  company  never  actually  gave  up  the 
possession  of  the  ditch  so  far  as  it  was  actually  con- 
structed, nor  had  it  or  its  successor  Roberts  Walker  ever 
given  up  the  idea  or  intention  of  completing  the  canal  to 
the  full  extent  of  its  appropriation.  Abandonment  is  a 
mixed  question  of  law  and  fact.  There  must  be  both  a 
relinquishment  of  possession  or  nonuser  of  the  right 
granted,  together  with  the  intention  to  abandon.  Mr.  Long 
in  his  work  on  Irrigation  (sec.  8*5)  says:  ^^Abandonment 
is  a  matter  of  both  intention  and  act,  and  consists  iB  the 
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relinquishment  of  possession  without  any  present  inten- 
tion to  repossess.  Mere  nonuser  is  not  in  itself  an  aban- 
donment, though,  if  continued  for  a  sufficient  length  of 
time,  it  may  result  in  a  forfeiture  of  the  water  right  by 
prescription/' 

^Vhether  an  act  of  a  party  constitutes  an  abandonTnent 
of  property  previously  occupied  by  him  depends  entirely 
upon  the  intention  with  which  it  is  done.  An  abandon- 
ment of  property  held  by  possessory  title  takes  place  in- 
stantly when  the  occupant  deserts  it  without  an  inten- 
tion of  ever  reclaiming  it  for  himself,  and  careless  of 
what  may  thereafter  become  of  it.  A  single  act  may  be  of 
such  character,  and  done  in  such  manner,  and  under  such 
circumstances,  that  an  intention  to  abandon  may  be  in- 
ferred from  it.  But  mere  absence  from  and  nonuser.  of 
the  propei'ty  do  not  prove  an  intention  to  abandon,  al- 
though cwiduct  of  that  kind  may  continue  unexplained  for 
such  length  of  time  as  not  to  be  consistent  with  any  other 
hypothesis.  Dei-ry  v.  Ross,  5  Colo.  295;  Siehcr  v.  Frinky 
7  Colo.  148,  2  Pac.  901;  Richardson  v.  McHulty,  24  Cal. 
339;  Judson  v.  M alloy,  40  Cal.  299;  Mallctt  v.  Uncle  Siipi 
Odd  &  Silver  Mining  Co.,  1  Nev.  188;  Putnam  v.  Ctcrtis. 
7  Colo.  App.  437,  43  Pac.  1056. 

The  question  is  to  be  determined  by  the  evidence  in  ea^cb 
particular  case,  and,  in  the  case  at  bar,  we  hold  that  the 
evidence  is  not  sufficient  to  show  that  the  Farmers  Caual 
Company  or  Roberts  Walker  ever  abandoned  its  appro- 
priation for  the  uncompleted  portion  of  the  canal.  As  to 
nonuser,  we  are  of  the  opinion  that,  unless  the  nonuser 
has  existed  for  a  length  of  time  requisite  to  obtain  a  title 
by  prescription  under  the  laws  of  the  state,  it  will  not 
be  sufficient  to  divest  the  right  of  an  appropriator  of 
public  waters.  Mr.  Long  says,  in  section  83,  "If  the 
appropriator  has  in  fact  abandoned  his  right,  the  length  of 
time  for  which  he  has  ceased  to  use  the  water  is  wholly 
immaterial,  for  the  moment  the  abandonment  itself  is 
complete,  the  rights  of  the  appropriator  are  extinguiiJbe4* 
But  in  the  case  of  mere  nonuser,  the  rights  of  the  iuppropri* 
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ator  are  not  affected  until  he  has  failed  to  make  any  bene- 
ficial use  of  the  water  for  the  prescriptive  period,  when 
they  become  extinguished." 

In  C'alifornia,  the  time  fixed  by  law  for  the  limitation  of 
action  to  recover  real  property  is  five  years,  and  by  anal- 
ogy the  courts  hold  the  same  period  is  requisite  to  divest 
the  title  to  wat(*r  by  nonuser,  and  this  idea  seems  to 
prevail  in  other  arid  states.  Nonuser  must  be  continued 
for  a  time  equal  to  the  statutory  limitations  upon  actions 
to  rwover  the  possession  of  real  property,  in  order  to 
lose  the  right  of  appropriation.  The  evidence  in  this  case 
fails  to  show  a  nonuser  of  the  appropriation  for  the  term 
of  ten  years  before  this  action  was  commenced.  Hence, 
the  Farmers  Canal  Company  had  not  lost  its  appro- 
priation by  nonuser. 

We  hold,  therefore,  that  Roberts  Walker  and  the 
Farmers  Canal  Company  were,  at  the  time  of  the  b^in- 
ning  of  this  proceeding,  the  owners  of,  and  entitled  to,  an 
appropriation  of  water  to  the  extent,  and  for-  the  pur- 
pose, as  allowed  to  them  by  the  state  board  of  irriga- 
tion in  1897. 

In  this  connection  it  should  be  observed  that  these  con- 
siderations do  not  apply  to  cases  where  an  application  for 
water  has  been  granted  by  the  state  board,  and  the  ap- 
plicant hixs  failed  to  complete  the  work  within  the  specified 
time.  Nor  do  we  mean  to  say  that  an  irrigation  com- 
pany may  refuse  or  neglect,  with  impunity,  to  supply 
water  to  persons  for  whose  lands  it  has  been  allowed  to 
appropriate  the  sama  The  law  grants  to  corporations  of 
this  character  valuable  rights,  but  with  these  rights  are 
accompanying  duties  to  the  landholders  for  the  irrigation 
of  whose  land  the  rights  are  granted,  and  if  these  obli- 
gations are  not  fulfilled,  the  law  will  interfere  at  the  re- 
quest of  the  party  injured. 

The  irrigation  company  does  not  own  the  water;  it  is 
only  the  servant  of  the  public  to  carry  it  to  the  land  for 
which  it  has  been  appropriated,  and  this  service  it  is  bound 
to  perform. 
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There  remains  the  important  question,  whether  or  not 
the  appropriation  of  the  Farmers  Canal  Company  and 
Roberts  Walker  should  be  held  to  be  exclusive  in  its 
character,  and  whether  the  granting  to  the  same  makes  it 
imperative  upon  the  state  board  and  upon  the  courts  to 
refuse  a  subsequent  application  for  an  appropriation  of 
the  surplus  waters  from  the  same  stream,  for  the  purpose 
of  irrigating  the  same  land. 

It  is  admitted  by  the  agreed  statement  of  facts  that  there 
is  unappropriated  water  in  the  North  Platte  river  suf- 
ficient to  supply  the  application  of  the  Farmers  Irriga- 
tion District  Section  28  of  the  act  of  1895,  so  far  as 
it  affects  this  question,  is  as  follows:  "If  there  is  unap- 
propriated water  in  the  source  of  supply,  named  in  the 
application,  and  if  such  appropriation  is  not  otherwise 
detrimental  to  the  public  welfare,  the  state  board,  through 
its  secretary,  shall  approve  the  same.  ♦  ♦  ♦  if  there 
is  no  unappropriated  water  in  the  source  of  supply,  or  if 
a  prior  appropriation  has  been  made  to  water  the  same 
land  to  be  watered  by  the  applicant,  the  state  board, 
tlirough  its  secretary,  shall  refuse  such  appropriation  and 
the  party  making  such  application  shall  not  prosecute  sucli 
work  so  long  as  such  refusal  shall  continue  in  force/^ 

If  the  language  of  this  section  is  to  be  construed  litcT 
ally,  there  is  no  doubt  that  the  action  of  the  court,  dis- 
missing the  application  of  the  Farmers  Irrigation  District, 
is  correct.  The  contention  of  the  Farmers  Irrigation 
District  with  reference  to  this  section  is  that  it  should 
be  construed  as  though  it  read,  "or  if  a  prior  appro- 
priation has  been  perfected,^'  and  that,  unless  a  prior  ap- 
propriator  has  actually  completed  his  appropriation  by 
an  application  of  the  water  divei-ted  to  the  land  sought  to 
be  irrigated;  no  "prior  appropriation"  in  the  language  of 
the  scH!tion  has  been  made.  They  further  urge  that  a 
literal  construction  of  this  provision  would  be  in  violation 
of  section  15,  article  3  of  the  constitution  of  the  state  of 
Nebraska,  providing:  "The  legislature  shall  not  pass 
local  or  special  laws     *     *     *     granting  to  any  corpo- 
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tatioii,  »««iociatiaB,  or  indiridual  any  special  or  exclusive 
pfftil€ge»,  immfmlty,  or  franchise  whatever."  And 
further  that  it  contravenes  the  provisions  of  section  16, 
article  1,  providing  that  no  law  "making  any  irrevocable 
gfant  OP  special  privileges  or  immunities,  shall  be  passed.'' 

The  object  of  the  l«kw  in  question  is  the  promotion  of 
iitigatioQ  within  the  state  of  Nebraska  by  a  just  and  fair 
apportionment  of  the  waters  of  the  state  among  its  people 
in  mich  manner  as  to  utilize  the  waters  to  the  fullest  ex- 
tent. To  this  end  the  state  has  in  a  manner  seized  upon 
these  waters,  and,  as  a  matter  of  police  regulation,  for  the 
pdMic  benefit  has  prescribed  certain  rules  applicable  to 
all  persons  alike  regarding  the  methods  of  procuring  the 
right  to  the  water,  the  quantity  to  be  applied  to  each  acre, 
and  the  preservation  of  rights  which  have  become  vested. 
As  in  all  other  states  and  territories  where  irrigation 
is  practiced,  priority  of  appropriation  gives  priority  of 
ri^t,  and  no  person  or  corporation  is  favored  more  than 
another.  The  law  gives  to  every  citizen  of  the  state  the 
right,  upon  complying  with  certain  prerequisites,  to  ap- 
propriate for  beneficial  purposes  the  unappropriated 
public  waters  of  the  state,  and  it  protects  him  in  the  en- 
joyment of  this  appropriation  after  his  right  is  once 
vested.  He  takes  this  right,  however,  subject  to  the 
rights  of  all  prior  and  subsequent  appropriators,  and  he 
cannot  infringe  upon  their  rights  and  privileges.  Sec- 
tiwi  20  of  the  act  provides:  "That  such  appropriator 
shall  at  no  time  be  entitled  to  the  use  of  more  than  he  can 
beneficially  use  for  the  purposes  for  which  the  appropri- 
ation may  have  been  made." 

BectioB  42:  "The  water  of  every  natural  stream  not 
heretofore  appropriated,  within  the  state  of  Nebraska,  is 
hereby  declared  to  be  the  property  of  the  public,  and  is 
dedicated  to  the  use  of  the  i)eople  of  the  state,  subject 
to  appropriation  as  hereinbefore  provided." 

Section  43 :  "The  right  to  divert  unappropriated  waters 
of  every  natural  stream  for  beneficial  use  shall  never  be 
fh^nied.     Priority  of  approi)riation  shall  give  the  better 
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right  as  between  those  using  the  wat»  for  the  same  pur- 
pose/' 

It  is  the  evident  purpose  of  the  law,  taken  as  a  whole, 
to  enforce  and  maintain  a  rigid  economy  in  the  use  of  the 
waters  of  the  state.  It  has  been,  and  is,  the  policy  of  the 
law  in  all  the  arid  states  and  territories  to  require  and 
enforce  an  economical  use  of  the  waters  of  the  natural 
streams.  The  urgent  necessities  of  the  situation  compel 
this  policy  by  the  very  force  of  circumstances.  One  of  the 
main  objects  of  the  system  of  administration  of  public 
waters  prescribed  throughout  the  arid  regions  is  to  re- 
strain unnecessary  waste,  and  to  provide  for  an  economic 
distribution  of  that  element  so  necessary  to  the  very  ex- 
istence of  agriculture  in  those  regions.  This  is  also  the 
policy  of  the  state  of  Nebraska  in  its  regulation  of  the 
use  of  the  waters  of  the  state,  and  the  law  should  be  con- 
strued so  as  to  effect  a  reasonable,  just  and  economic 
distribution  of  water  for  irrigation  purposes.  The  court 
will  take  judicial  notice  of  the  fact  that  there  are  hun- 
dreds of  acres  within  the  state  susceptible  of  irrigation 
to  every  acre  which  there  is  water  enough  to  supply,  and 
it  is  obvious  that  a  construction  of  the  law  that  will  best 
distribute  the  use  of  the  waters  is  to  be  preferred,  if  such 
construction  is  not  inimical  to  any  constitutional  inhibi- 
tions, or  limitations. 

The  person  making  the  first  application  for  the  use  of 
water  to  water  any  particular  tract  of  land  is  given  by 
the  law  an  exclusive  right  to  the  water,  so  long  as  he  ap- 
plies it  to  the  beneficial  use,  and  is  granted,  therefore,  in 
a  certain  sense,  a  monopoly  of  the  use  of  the  water  which 
he  has  been  allowed  to  appropriate.  But  this  monopoly 
or  privilege,  while  exclusive  in  its  nature,  is  not  such  a 
special  privilege  or  immunity,  a  grant  of  which  the  con- 
stitution seeks  to  prevent.  In  tlie  very  nature  of  things, 
a  grant  of  water  for  irrigation  purposes  which  was  not 
exclusive  would  be  worthless.  Uhless  his  right  to  use 
water  to  a  certain  extent  was  sure  and  certain  no  person 
would  be  guilty  of  such  folly  as  to  attempt  the  pursuit  of 
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agriculture  in  an  arid  region,  when  the  supply  of  the  only 
agency  by  which  he  might  hope  to  raise  a  crop  might  be 
cut  oflE  by  another  claimant.  The  privilege  granted  by 
the  operation  of  the  act  is  not  "special."  On  the  contrary 
it  is  general  in  its  operation,  and  applies  to  every  citizen 
of  the  state  who  s(»eks  to  avail  himself  of  the  use  of  the 
public  waters.  It  is  obvious  that,  if  an  appropriation  of  a 
certain  amount  of  water  is  allowed  to  an  individual  to 
water  a  certain  tract  of  land,  and  out  of  the  surplus 
waters  in  the  stream  a  subseijuent  appropriation  of  water 
is  made  to  the  same  extent  to  water  the  same  land,  there 
is  thereby  withdrawn  from  use  by  other  persons  who  may 
desire  to  use  it  an  amount  of  water  equal  to  one  of  these 
appropriations,  and  that  an  area  of  land  equal  to  that 
which  the  appropriations  cover  is  deprived  of  the  benefit 
of  irrigation.  Instead  of  the  rt^fusal  to  allow  a  subse- 
quent appropriation  of  water  to  water  the  same  land 
creating  a  monopoly,  it  would  rather  seem  that  to  deprive 
another  applicant  of  the  use  of  water,  by  granting  the 
right  to  use  a  double  appropriation  upon  one  piece  of  land, 
would  tend  to  create  a  monopoly.  It  is  objected  that 
the  exclusive  right  granted  to  a  canal  company  to  carry 
the  water  to  the  land  to  be  ben(*tited  may  be  subject  to 
abuse  by  extortionate  charges,  but  the  public  have  an  in- 
terest in  such  a  corporation,  and  the  law  may  interpose 
if  necessary  for  the  protection  of  the  individual.  Castle 
Rock  Irrigation  Canal  &  Vi'atcr  Power  Co.  v,  Jurisch,  67 
Neb.  377.  Puilher,  the  construction  of  works  of  the  magni- 
tude refjuircHl  to  carry  on  extensive  schemes  of  irrigation 
requires  the  expenditure  of  large  sums  of  money,  and  it 
was  no  doubt  the  intention  of  the  legislature  to  protect 
the  men  who  put  their  money  into  such  enterprises  from 
the  risk  of  loss  by  being  unable  to  dispose  of  the  water 
after  it  had  been  carried  by  them  to  the  land  upon  which 
it  was  designed  and  appropriated  to  be  used.  The  object 
of  the  law  was  to  encourage,  not  to  repress,  irrigation  en- 
terprises. The  right  to  prescribe  the  manner  of  using  the 
waters  of  the  state,  and  apportioning  the  use  among  the 
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people  of  the  state,  rests  with  the  legislature,  and  is  a 
proi)er  exercise  of  its  general  police  powers.  The  provis- 
ions preventing  two  appropriations  of  water  for  the  pur- 
pose of  watering  the  same  land  seem  to  be  a  just  and 
fair  exercise  of  this  power,  and  rest  upon  sound  policy. 

It  is  unnecessary  to  consider  further  the  validity  of  the 
provisions  of  the  statute  under  consideration.  The  legis- 
lature having  spoken,  unless  its  language  contravenes  the 
constitution  it  is  final.  While  it  may  be  conceded  that 
the  legislature  took  a  step  farther  than  that  of  any  other 
state  or  territory  up  to  that  time,  in  thus  specifically  de- 
claring that  an  appropriation  should  be  refused  if  a  prior 
appropriation  had  been  made  to  water  the  same  land,  yet 
we  see  in  such  provision  nothing  which  is  contrary  to  any 
constitutional  provisions. 

We  recommend,  therefore,  that  the  decree  of  the  dis- 
trict court  be  reversed  and  this  cause  remanded  to  the 
district  court,  with  directions  to  enter  judgment  in  favor 
of  the  Farmers  Canal  Company  in  accordance  with  this 
opinion,  and  with  directions  to  remand  the  application  of 
William  Frank  and  Farmers  Irrigation  District  to  the 
state  board  of  irrigation  with  leave  to  amend,  if  desired, 
and  for  further  proceedings  in  accordance  with  this 
opinion. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  decree  of  the  district  court  is  reversed  and  this 
cause  remanded  to  said  district  court,  wMth  directions  to 
enter  judgment  in  favor  of  the  Farmers  Canal  Company 
in  accordance  with  this  opinion,  and  with  directions  to 
remand  the  application  of  William  Frank  and  Farmers 
Irrigation  District  to  the  state  board  of  irrigation  with 
leave  to  amend,  if  desired,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

BEVBRS9D. 


U 
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Stbphbn  B.  Soaob  V.  Wayne  County. 

FnjD  Jura  9,  1904.    No.  1S,455. 

1.  Bminoit  Boanain:   Dam16B8.    The  proTtoiona  of  section  21,  article 

I  of  the  GonBtltation,  allow  a  person  whose  property  has  been 
taken  for  a  highway,  not  only  the  fair  market  value  of  the  land 
actually  taken,  but  also  such  additional  damages  as  accrue  to  the 
remainder  of  the  tract  by  reason  of  the  openinir  of  the  road. 

2.  ttigrl^way:    Dakages.     Where  a  highway  is  laid  out  by  which  a 

tract  of  land  is  divided  into  two  parts,  the  depreciation  in  value, 
if  any»  of  the  entire  tract,  after  deducting  any,  special  ben^ts 
which  may  accrue  by  reason  of  the  opening  of  the  road»  is  a 
proper  element  of  damage. 


3. :  ■  '.     The  ri^^ts  of  the  owner  of  land  over  which  a 

section  line  extends  are  the  same,  with  reference  to  the  assess- 
ment ^  damages  for  the  location  of  a  hie^way  thereon,  as 
those  of  the  owners  of  other  real  estate.  The  statute  making 
all  section  lines  public  roads  merely  dispenses  with  the  neces- 
sity of  a  petition  and  other  formal  proceedings  before  the  county 
board  is  authorissed  to  open  the  xx>ad. 

Erbob  to  the  district  court  for  Wayne  comity:  John  P. 
Boyd,  Judge.    Reversed, 

Wilbur  d  Berry  and  Allen  &  Reed,  for  plaintiff  ia  ^nror. 

ff .  E.  Simon,  contra. 

Lbtton,  O. 

The  plaintiff  in  error,  Stephen  B.  Scace,  is  the  owner  of 
318  acres  of  land  adjoining  the  city  of  Wayne,  part  of  the 
same  lying  in  section  16  and  part  of  it  in  section  17.  A 
road  was  established  by  the  county  commissioners  of 
Wayne  county  on  the  section  line  between  sections  16 
and  17  across  his  land.  The  entire  tract  was  fenced  in 
one  body  and  was  used  by  the  plaintiff  to  furnish  pastor- 
age  for  hire  to  the  inhabitants  of  the  adjoining  city  of 
Wayne  for  their  horses  and  cattle.  The  tract  was  Irregn- 
lar  in  shape.  The  proposed  road  entirely  cut  off  and 
separated  one  80  acre  tract  from  the  remainder  of  the 
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pasture  and  deprived  the  plaintiff  of  the  nse  of  a  well, 
windmill  and  tank  situated  upon  the  land  taken  for  the 
road,  and  necessitated  removing  the  fence,  or  building  a 
new  one  half  a  mile  long.    Before  the  road  was  established, 
a  notice  was  published  by  the  commissioners  fixing  the  25th 
day  of  May,  1901,  as  the  time  for  the  presentation  of 
claims  for  damages  by  reason  of  the  opening  of  the  road, 
and  on  May  24  the  plaintiff  in  error  filed  a  claim  in 
the  sum  of  $2,500  for  damages  accruing  to  the  80  acres 
on  each  side  of  the  road  immediately  adjoining  the  pro- 
posed highway.     On  May  25  appraisers  were  appointed 
to  ascertain  and  fix  the  amount  of  damages  sustained  by 
the  claimants  by  reason  of  the  establishment  of  the  road. 
On  the  same  day  the  appraisers  reported,  assessing -the 
damages  to  the  plaintiff  in  error  at  the  sum  of  |340.    On 
the  1st  of  June  Scace  filed  an  application  for  an  extension 
of  time  for  making  proof  and  the  hearing  of  his  claim 
for  damages  until  June  17,  and  on  the  same  day  a  reso- 
lution was  adopted  that  the  road  be  opened  and  worked 
as  a  public  road,  and  the  hearing  of  Scace's  and  all  other 
claims  for  damages  was  continued  to  the  17th  day  of  June, 
1901.    On  the  17th  of  June  Scace  filed  another  claim  for 
damages  in  the  same  amount,  to  wit,  $2,500,  but  this 
claim  differs  from  the  first  claim  filed  by  him  in  that  it 
seeks  to  recover  damages  to  the  whole  tract  of  313  acres, 
instead  of  to  160  acres  as  in  the  first  claim.    A  hearing  was 
had,  fixing  and  assessing  the  damages  to  Scace  at  f375, 
from  which  an  appeal  was  taken  by  him  to  the  district 
court.    He  filed  a  petition  in  the  district  court,  claiming 
that  he  was  damaged  by  the  taking  of  his  land  and  for 
damages  to  the  entire  tract  in  the  sum  of  $3,985.    Before 
the  trial  in  district  court,  a  motion  was  made  by  the 
defendant  in  error  to  require  the  plaintiff  in  error  to  elect 
whether  he  will  submit  the  case  as  on  appeal  from  the 
action  of  the  county  board  or  as  an  original  action  in  this 
court,  which  motion  was  sustained  by  the  court,  and  ex- 
ception taken  by  the  plaintiff,  whereupon  he  elected  to  sub- 
mit the  case  as  an  appeal  from  the  action  of  the  board  of 
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county  commiasloners.  This  is  the  first  assignment  of 
error  made  by  the  plaintiff  in  error.  The  petition  in  error 
contains  90  other  assignments,  of  which  it  will  only  be 
necessary  to  consider  one  or  two. 

We  have  been  unable  to  ascertain  from  the  record  that 
the  plaintiff  was  in  any  wise  prejudiccnl  by  being  required 
to  elect  whether  to  proceed  as  upon  appc^al  or  us  an  original 
action.  We  do  not  think  the  action  of  the  district  court  in 
requiring  his  election  was  erroneous,  though  it  was  prob- 
ably unnecessary,  since  the  cause  was  in  court  upon  appeal 
as  it  was,  and  this  election  did  not  change  the  status  of 
the  case. 

From  an  examination  of  the  rulings  of  the  trial  court 
upon  the  introduction  of  evidence,  and  of  the  instruc- 
tions to  the  jury,  it  is  apparent  that  the  jurj'  were  con- 
fined in  their  estimation  of  damages  to  the  fair  market 
value  of  the  land  actually  taken,  togetluT  with  the  ex- 
penses of  moving  the  fence.  The  plaintiff  in  error  testified 
that  the  value  of  the  land  before  taking  for  the  road  was 
|125  an  acre,  and  offered  to  show  what  the  value  of  the 
entire  tract  was  after  the  taking  of  the  one-half  mile  strip 
for  the  road,  which  offer  was  rejected  by  the  court  The 
court  also  refuscni  to  allow  him  to  show  that  the  prin- 
cipal value  of  the  land  was  for  pasturage,  and  to  show  the 
effect  on  its  value  for  that  purpose  that  the  cutting  off  the 
80  acre  tract  would  have.  It  is  clear  that  a  tract  of  land 
may,  on  acount  of  its  close  proximity  to  a  town  or  city,  be 
enhanced  in  its  value  by  reason  of  its  advantage  of  situ- 
ation for  pasturage  purposes.  If  this  be  so,  then  the 
person  from  whom  it  is  taken,  or  whose  estate  in  it  has 
been  diminished  in  value,  should  be  allowed  to  recover  the 
entire  pecuniary  injury  wiiich  he  has  suffered,  and  should 
be  permitted  to  prove  the  vaJue  of  the  entire  tract  of  land 
before  and  after  the  taking,  for  whatever  purpose  it  may 
be  used,  as  the  means  of  ascertaining  whether  he  has  been 
damaged  by  the  taking  thereof.  Instruction  numbered  one 
given  by  the  court  upon  its  own  motion  is  as  follows: 
"You  are  instructed  that  the  only  issue  for  you  to  deter- 
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mine  in  this  case  is  the  fair  market  value  on  the  1st  day  of 
June^  1901,  of  the  3  and  95-100  acres  of  land  taken  by  the 
defendant  for  a  public  highway,  and  the  reasonable  ex- 
pense of  moving  the  fence  therefrom  to  the  side  of  the 
road."  Instructions  were  asked  by  the  plaintiff  in  error 
to  the  effect,  in  substance,  that  the  damages  recoverable 
in  such  a  case  are  not  confined  to  the  market  value  of  the 
land  taken,  but  that  the  plaintiff  would  be  entitled  to  re- 
cover damages  to  the  remainder  of  his  adjoining  or  abut- 
ting lands,  if  any,  shown  by  the  testimony,  and  that  he 
should  be  allowed  damages,  not  only  for  the  value  of  the 
land  actually  taken,  but  for  the  permanent  depreciation, 
if  any,  in  the  value  of  the  entire  tract  of  land.  These  re- 
quests were  refused. 

Section  21,  article  I,  of  the  constitution  of  1875,  pro- 
vides : 

"The  property  of  no  person  shall  be  taken  or  damaged 
for  public  lise  without  just  compensation  therefor."  It 
has  been  the  settled  doctrine  of  this  court  since  the  adop- 
tion of  this  provision  that,  whenever  the  property  of  any 
person  has  been  injuriously  affected  by  the  appropriation 
of  the  property  itself,  or  property  adjoining,  for  public 
purposes,  the  person  injured  has  been  entitled  to  re- 
cover the  actual  damages  suffered  by  him.  The  words 
"or  damaged"  were  not  contained  in  the  constitution  of 
1866.  The  object  of  the  insertion  of  these  words  in  the 
constitution  of  1875  was,  as  is  said  in  Oottschalk  v.  Chi- 
cago, B.  d  Q.  R.  Co.,  14  Neb.  550:  "To  grant  relief  in 
cases  where  there  was  no  direct  injury  to  the  real  estate 
itself,  but  some  physical  disturbance  of  a  right  which 
the  owner  possesses  in  connection  with  his  estate,  by  rea- 
son of  which  he  sustains  special  injury  in  respect  to  such 
property  in  excess  of  that  sustained  by  the  public  at 
large."  This  court  haB  so  often  construed  this  consti- 
tutional provision  that  it  is  unnecessary  to  discuss  it 
further.  8ch alter  v.  City  of  Omaha,  23  Neb.  325;  City  of 
Omaha  v.  Kramer,  25  Neb.  489;  Chicago,  K.  &  N,  R.  Co.  v. 
Hazels,  26  Neb.  364;  McGavoch  v.  City  of  Omaha,  40  Neb. 
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64 ;  City  of  Harvard  v.  Crouch,  47  Neb.  133 ;  Chicago,  R,  I. 
d  P.  R,  Co.  V.  O'Neill,  58  Neb.  239.  The  instruction  given 
by  the  trial  court  was  erroneous,  and  the  refusal  to  instruct 
that  the  plaintiff  in  error  was  entitled  to  damages  for 
the  depreciation,  if  any,  in  the  value  of  the  remainder  of 
the  tract  was  also  prejudicial  error. 

As  to  the  contention  of  defendant  in  error  that,  since 
the  statute  makes  all  section  lines  public  roads,  and  that 
the  plaintiff  bought  the  premises  charged  with  knowl- 
edge of  these  statutory  provisions,  and  hence  must  be 
deemed  to  have  accepted  the  property  with  the  burden  of 
the  liability  to  damage  by  the  taking  of  the  same  by  the 
public,  we  have  only  to  say  that  the  object  of  the  statu- 
tory provisions  was  to  avoid  tHe  necessity  of  the  filing 
of  a  petition  before  a  road  upon  a  section  line  could  be 
opened.  The  status  of  land  over  which  a  section  line  runs 
is  no  different  from  that  of  other  real  estate,  and  the 
property  rights  of  the  owner  of  such  land  are  as  fully 
protected  by  the  constitutional  guarantees  as  are  those  of 
the  owner  of  any  other  real  estate.  The  provisions  of  the 
statute  merely  dbpense  with  the  necessity  of  a  petition 
for  the  location  of  the  road  before  the  county  board  can  act 
upon  the  matter. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 

Beversed. 
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William  Brown,  appellant,  v.  Victor  Beed,  appellbb. 

Filed  Junk  9,  1904.    No.  13,482. 

1.  Equity.     Where  an  adequate  remedy  exists  at  law  equity  will  not 

assume  Jurisdiction. 

2.  Evidence  examined,   and   held  to  sustain   the  findings   and  judg* 

ment  of  the  district  court 

Appeal  from  the  district  court  for  Boone  county :  James 
N.  Paul,  Judge.    Affirmed. 

H.  C.  Vail  and  Rose  Bros,  d  Reidy  for  appellant. 

R.  F.  Williama,  contra. 

Letton,  C. 

This  is  an  equity  proceeding  brought  by  William  Brown 
as  plaintiff,  hereinafter  named  the  plaintiff,  against  Vic- 
tor Reed  as  defendant,  hereinafter  named  the  defendant, 
for  the  purpose  of  obtaining  an  injunction  to  restrain  the 
defendant  from  driving  away  the  plaintiff's  cattle  from  cer- 
tain fields  of  cornstalks  and  from  certain  yards,  feed  pens 
and  water  tanks  of  defendant,  and  from  preventing  the 
plaintiff's  cattle  from  having  access  to  and  being  fed  cer- 
tain straw  and  cornstalks,  which  the  plaintiff  alleges  were 
the  joint  property  of  the  plaintiff  and  defendant.  In  sub- 
stance, the  plaintiff's  claim  is  that  he  and  the  defendant, 
who  both  reside  in  Nance  county,  Nebraska,  and  are  each 
engaged  to  some  extent  in  the  business  of  feeding  and 
raising  live  stock,  the  plaintiff  owning  at  this  time  about 
105  head  of  cattle  and  defendant  about  60  head,  made  an 
agreement  whereby  the  cornstalks  and  straw  situated  upon 
certain  sections  of  land  in  Boone  county  should  be  pur- 
chased for  their  joint  benefit;  that  the  defendant  would 
furnish  yards  and  water  for  said  cattle  upon  land  he 
owned  in  section  12  in  Boone  county;  that  the  plaintiff 
would  furnish  additional  water  tanks, feed  racks  and  win<l- 
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breaks  for  all  of  the  stock,  and  that  a  man  should  be  hired 
to  care  for  the  stock  wliose  wages  should  be  paid  jointly ; 
that  the  plaintiff  furnished  the  tanks,  erected  the  feed 
racks  and  wind  breaks  upon  the  defendant's  place ;  that  a 
man  was  hired  by  both  parties,  and  that  the  plaintiff 
paid  for  his  share  of  the  cornstalks  and  straw  and  drove 
his  cattle  to  the  defendant's  premist^  in  accordance  with 
the  agreenu^nt,  but  that  the  defendant  wrongfully  drove 
the  plaintiff's  cattle  away  and  refuscnl  to  allow  them  to 
remain  on  the  premises.  The  evidence  on  the  part  of  the 
plaintiff,  if  it  stood  alone,  tends  to  substantiate  this  con- 
tention. The  defendant's  evidence,  however,  is  in  sub- 
stance to  the  effect :  That  early  in  September,  1901,  he  had 
purchased  the  straw,  feed  and  cornstalks  situated  upon 
section  13  in  Nance  county,  Nebraska,  from  one  Eli 
Harvey,  the  foreman  of  P.  D.  Smith,  who  was  the  owner 
of  the  land.  That  shortly  afterwards  he  was  in  Genoa, 
Nance  county,  in  the  plaintiff's  saloon,  and  in  the  course 
of  conversation  mention(Hi  the  fact  that  he  had  bought 
this  feed,  or  "roughness,"  as  it  was  called.  That  the 
plaintiff  asked  him  if  he  could  buy  some  in  that  locality 
for  him,  as  he  had  about  a  hundred  head  of  cattle  he 
desired  to  winter,  and  that  at  the  plaintiff's  request  the  de- 
fendant bought  from  Harvey  for  him  for  ?70  a  number 
of  straw  stacks  situated  on  section  15  in  Nance  county, 
also  belonging  to  P.  D.  Smith,  and  that  the  plaintiff  paid 
the  defendant  the  f 70  which  he  had  expended  in  this  pur- 
chase. That  aftenvards  arrangements  were  made  between 
them  whereby  the  defendant  agreed  to  let  the  plaintiff 
put  his  cattle  with  the  defendants;  that  they  should  hire 
a  man  jointly  to  herd  them;,  that  the  defendant  would 
allow  them  to  be  kept  in  his  corral,  and  that  the  plain- 
tiff should  furnish  such  additional  feed  racks  and  water 
tanks  as  were  made  necessary  by  the  bringing  of  his  cattle 
there,  the  defendant  having  sufficient  appliances  in  the  way 
of  feed  racks,  water  tanks  and  windmill  to  care  for  his  own 
cattle,  but  not  for  the  additional  number  if  plaintiff's  were 
added. 
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It  was  a  condition  of  the  sale  of  the  stalks  by  Harvey 
that  no  cattle  with  cockle  burrs  upon  them  should  be  al- 
lowed on  the  place,  and  the  defendant's  testimony  goes  to 
show  that  it  was  made  a  condition  by  the  defendant  that 
the  plaintifPs  cattle  should  be  native  cattle  and  be  free  from 
cockle  burrs.  The  plaintiff's  cattle  were  driven  to  the 
defendant's  place  in  the  latter  part  of  November,  1901. 
The  defendant  had  Mr.  Kilham,  the  hired  man,  write  the 
plaintiff  a  letter  to  the  effect  that  his  cattle  had  come; 
that  he  had  said  they  were  free  from  cockle  burrs,  and  that 
they  were  full  of  burrs,  and  refusing  to  allow  them  to  come 
into  the  stalks  until  the  burrs  were  taken  out,  telling  him 
he  would  have  to  go  up  there  and  attend  to  it;  and  the 
next  day  the  defendajit  drove  to  Genoa  and  told  the  plain- 
tiff that  he  must  take  his  cattle  home.  Plaintiff  failing 
to  do  this,  defendant  drove  them  to  the  farm  of  the  plain- 
tiff's father  and  refused  to  allow  them  on  his  place.  The 
trial  court  found  generally  for  the  defendant,  dismissed 
the  action  and  dissolved  the  temporary  injunction  which 
had  been  granted. 

We  are  unable  to  see  any  grounds  for  the  interposition 
of  a  court  of  equity  in  behalf  of  the  plaintiff  in  this  case. 
He  has  utterly  failed  to  show  that  he  is  without  an  ade- 
quate remedy  at  law. 

There  is  no  allegation  in  the  petition  that  the  defendant 
is  insolvent,  and  the  evidence  shows  that  he  is  financially 
able  to  respond  for  any  damages  which  the  plaintiff  may 
have  suffered.  There  is  no  testimony  in  the  record  except 
the  mere  statement  by  the  plaintiff,  that  he  did  not  know 
of  any  other  feed  of  like  nature  to  be  procured  in  the 
neighborhood,  to  show  that  he  might  not  have  bought  in 
the  open  market  all  the  feed  necessary  for  his  cattle,  and 
that  the  ordinary  process  of  law  would  not  afford  him 
a  full  and  adequate  remedy  for  all  loss  which  he  might 
suffer.  There  is  evidence  on  the  part  of  the  defendant 
to  show  that  there  was  plenty  of  feed  in  the  immediate 
neighborhood  which  he  might  have  procured.  In  fact, 
Harrey  testifies  that  he  had  plenty  of  stalks  on  section 
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15  that  he  wanted  to  sell  and  that  in  February  he  sold 
105  acres  of  stalks  to  the  defendant.  Aside  from  these 
considerations,  however,  we  are  of  the  opinion  that  the 
plaintiff  has  failed  to  sustain  the  burden  of  proof  which 
rests  upon  him.  A  large  part  of  the  testimony  of  his 
witnesses  is  reconcilable  with  the  defendant's  theory  of 
the  transaction,  and  the  documentary  evidence  strongly 
tends  to  substantiate  the  defendant's  position.  The  trial 
court  with  all  the  witnesses  before  it  found  for  the  defend- 
ant, and  we  are  satisfied  that  its  decision  upon  the  facts 
and  law  of  the  whole  case  was  correct  and  should  be 
affirmed. 

Amess  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

AVFIEMBD. 


Edwaed  J.  Smith,  Trustee,  appellee,  v.  Jonah  B.  Allen 
BT  AL.,  Impleaded  with  James  A.  Ollis,  Je.,  appel- 
lant. 

Filed  June  9,  1904.    No.  13,527. 

1.  Kortgagtt   Foreclosure:     Default:    Hes  Judicata.    Where  a  croos- 

petition  for  the  foreclosure  of  a  mortgage  alleges  that  one  of 
the  defendants  assumed  and  agreed  to  pay  the  mortgage  debt, 
and  no  answer  is  filed  by  the  defendant,  who  appeared  in  the 
action,  a  finding  by  the  court  that  the  allegations  of  the  cross- 
petition  are  true  concludes  the  defendant  upon  that  point,  and 
he  will  not  be  allowed  to  relitigate  the  question  of  his  as- 
sumption of  the  debt,  upon  a  motion  being  made  for  a  deficiency 
Judgment. 

2.  DeAciency    Judgment:     Appearance:      Jurisdictioic.     A    general 

prayer  for  equitable  relief  In  a  petition  for  the  foreclosure  of  a 
mortgage,  followed  by  a  motion  for  a  deficiency  judgment,  notice 
thereof  to  the  defendant  and  his  appearance  to  contest  the  same 
confer  jurisdiction  upon  the  court  to  render  a  deficiency  judg- 
ment. 


Vol.  72]  JANUARY  TERM,  1904.  171 


Smltli  ▼.  Allea. 


Appeal  from  the  district  court  for  Douglafi  county: 
Ghables  T.  Dickinson,  Judge.    Affirmed. 

J.  W.  Eller  and  E.  J.  Clements,  for  appellant. 
J.  H.  Va/n  Duaen,  contra. 

Letton,  C. 

This  is  an  appeal  from  a  judgment  of  the  district  court 
for  Douglas  county  upon  a  deficiency  arising  upon  the 
foreclosure  of  a  mortgage.  The  main  action,  under  the 
title  of  Smith  i\  Allen ,  was  appealed  to  this  court  and 
the  judgment  therein  affirmed  (63  Neb.  74).  The  contro- 
versy in  the  case  at  bar  is  between  the  cross-petitioner. 
Van  Sant,  and  the  defendant,  James  A.  OUis,  Jr.  In  the 
foreclosure  case  the  cross-petition  of  Van  Sant  contained 
the  following  allegation :  "That  on  the  6th  day  of  January, 
1894,  said  defendants  Dora  Pertz  and  August  Pertz,  her 
husband,  sold  and  conveyed  said  mortgaged  premises  to 
the  defendant,  James  A.  Ollis,  Jr.,  and  that  said  James  A. 
Ollis,  Jr.,  assumed  and  agreed  to  pay  said  note  and 
mortgage  to  this  cross-petitioner  as  part  of  the  purchase 
price  of  said  premises,  and  that  said  defendant  James  A; 
OUis,  Jr.,  further,  upon  the  back  of  said  notes^  as  shown 
in  the  exhibits  hereto  attached,  guaranteed  the  payment  of 
the  same."  Defendant  Ollis  failed  to  plead  to  this  cross- 
petition.  A  trial  was  had,  which  resulted  in  a  finding 
and  decree  for  the  plaintiff  and  for  the  cross-petitioner,  ac- 
cording to  the  prayers  of  their  respective  petitions. 

Upon  appeal  to  this  court,  the  decree  in  favor  of  the 
cross-petitioner  Van  Sant  was  affirmed,  but  the  decree  in 
favor  of  the  plaintiff  was  reversed  and  the  cause  re- 
manded for  further  proceedings.  Upon  a  second  hearing 
in  the  district  court,  the  plaintiff.  Smith,  recovered  an- 
other decree,  under  which  the  premises  were  sold,  and  the 
proceeds  being  insufficient  to  satisfy  the  first  mortgage, 
the  cross-petitioner,  Van  Sant,  filed  his  motion  in  the 
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district  court  for  Douglas  county,  praying  for  a  deficiency 
judgment  against  the  defendant  Ollis.  The  defendant 
OUis  answered  the  motion,  denying  that  he  assumed  and 
agreed  to  pay  the  mortgage  debt,  and  alleging  that  the 
court  had  no  jurisdiction  to  n^nder  a  deficiency  judgment. 
Upon  a  hearing,  the  motion  was  sustained  and 
judgment  rendered  against  Ollis  for  the  amount  of  the 
deficiency,  from  which  judgment  this  appeal  is  taken. 

The  defendant's  first  contention  is  that  thiTe  is  no  evi- 
dence to  support  the  judgment.  If  the  facts  which  deter- 
mined the  liability  of  the  defendant  to  a  judgment  for  a 
deficiency  were  ascertained  and  adjudicated  upon  the 
original  d(K?ree  in  the  foreclosure  case,  it  is  now  too  late 
for  him  to  seek  a  re-examination  of  this  question.  This 
court  has  been  very  liberal  in  its  holdings  in  regard  to 
the  right  of  parties  to  litigate  the  question  of  liability 
for  a  deficiency  at  any  stage  of  the  proceedings.  But  it  has 
uniformly  held  that,  where  this  issue  has  been  determined 
in  the  original  decree  the  parties  will  not  be  allowed  to 
open  up  the  same  and  relitigat(»  the  question  upon  a  motion 
for  a  deficiency  judgment.  In  thc^  former  opinion  in  this 
case  the  court  held  that  Ollis  had  ap])ear(Hl  in  the  case 
and  said,  "As  rc^gards  the  cross-jx^titioner,  Van  Sant,  the 
defendants,  having  failcHl  to  plead  to  his  cross-petition, 
will  not  now  be  heard  to  say  that  any  of  the  allegations 
therein  contained  are  not  established  by  the  evidence." 

The  cross-petition  alleged  that  the  defendant  Ollis  as- 
sumed and  agreed  to  pay  the  mortgage  debt  as  part  of  the 
purchase  price  of  tJie  premises.  Part  of  the  decree  relat- 
ing to  the  cross-petition  is  as  follows :  "The  court  further 
finds  that  there  is  due  to  the  cross-petitioner  William  B. 
Van  Sant  upon  the  note  set  forth  in  the  cross-petition, 
which  said  mortgage  was  given  to  scHMire  the  sum  of 
f  652.80  with  interest  thereon  at  the  rate  of  8  per  cent,  per 
annum  from  May  2d,  1898,  which  amount  is  a  second  lien 
on  said  real  estate,  and  that  said  cross-petitioner  is  en- 
titled to  a  foreclosure  of  said  mortgage  as  prayed  in  his 
said  cross-petition,  and  that  the  allegations  in  said  cross- 
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petition  are  true/'  While  this  finding  is  general  in  its 
terms,  it  certainly  is  a  finding  upon  the  statement  of  the 
petition  that  the  defendant  ajssumed  and  agreed  to  pay  the 
note  and  mortgage,  so  that  the  question  upon  which  his 
liability-  to  the  deficiency  judgment  depends  has  been  con- 
clusively settled  against  him  by  the  former  decree  and 
cannot  be  relitigated  upon  a  motion  for  deficiency  judg- 
ment.   Kloke  V.  GardelSj  52  Neb.  117. 

As  to  the  contention  that  the  district  court  had  no  juris- 
diction to  render  a  deficiency  judgment,  it  seems  that  this 
is  based  upon  the  proi)osition  that  the  prayer  of  the  cross- 
petition  is  not  sufficient  to  justify  the  rendition  of  such  a 
judgment  against  the  defendant.  The  prayer  was  a  gen- 
eral prayer  for  equitable  relief.  In  Orcmd  Island  Savings 
&  Loan  Ass^n  v.  Moore^  40  Neb.  686,  in  which  there  was 
only  a  prayer  for  general  equitable  relief,  as  in  this  case, 
it  was  held  that  this  was  sufficient  to  justify  the  rendition 
of  the  deficiency  judgment.  See,  also,  Kelley  v.  Wehn,  63 
Neb.  410.  The  decree  upon  the  cross-petition  conclusively 
determined  the  facts  as  to  the  defendant's  liability  which 
were  alleged  by  the  petition,  and  the  defendant  is  con- 
cluded thereby  as  to  these  facts.  After  these  facts  had 
been  determined,  the  cross-petitioner  filed  his  motion,  to 
which  the  defendant  appeared  and  answered.  The  court 
then  had  jurisdiction  to  hear  and  determine  the  matter  of 
the  motion,  and  since  the  former  decree  had  found  the 
facts  upon  which  the  defendant  was  liable,  and  no  valid 
defense  was  made,  it  rightly  rendered  judgment  against 
the  defendant  for  the  deficiency. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Kelson  Morris  bt  al.,  appellants,  v.  Washington 
County  et  al.,  appellees. 

Vtlmd  Junb  9,  1^.    Na  13,^36. 

1.  DrAiii&g«.    Where  a  ditch  otmstfaeted  jointly  by  two  counties  has 

prored  insuihcieflt  to  drain  properly  the  lands  it  was  intended 
to  "benefit,  the  county  board  of  one  of  the  counties  has  the  power 
to  adopt  a  new  systrai  of  drains  of  which  the  old  ditch,  straight- 
ened. Widened,  altered  or  deepened,  shall  form  a  part,  and  assess 
the  cost  of  location  and  construction  upon  the  lands  benefited* 
npon  the  proper  prooeedingB  tor  that  purpose  being  taken;  and 
the  fact  that  prior  to  the  adoption  of  the  new  scheme  of  drain- 
age it  had  failed  to  clean  out  the  old  ditch  for  several  years  is 
immaterial. 

2.  Powers  of  County  Board:    Ck)N8TiTUTioNAi.  Law.     The  provisions 

of  the  drainage  law,  sections  1-28,  article  I,  chapter  89,  Compiled 
StatnteS,  confer  power  upon  the  county  board  to  provide  means 
lof  raising  a  fund  from  which  to  compensate  landowners  whose 
property  has  been  taken  or  damaged  in  the  construction  of  the 
proposed  improvement,  and  its  provisions  do  not  violate  section 
21,  article  I  of  the  constitution,  providing  that  the  property  of  no 
person  shall  be  taken  or  damaged  for  public  use  without  Just 
compensation  therefor. 

AppiiAL  from  the  district  court  for  Washington  county: 
Charles  T.  Dickinson,  Judge.    Affirmed. 

E.  J.  Jackson,  for  appellants. 
Walton  d  Mummert,  contra. 

Lbtton,  C. 

In  1883  the  county  board  of  Washington  county,  acting 
in  conjunction  with  the  county  board  of  Burt  county, 
caused  to  be  constructed  a  drain  or  ditch  from  a  point  in 
the  county  of  Burt,  in  a  south  and  southeasterly  direc- 
tion through  the  county  of  Washington,  to  an  intersec- 
tion with  a  natural  water  course  known  as  Fish  creek. 
Pish  creek  at  that  time  emptied  into  the  Missouri  river, 
a  short  distance  below  t^ie  city  of  Blair.     The  ditch  as 
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originally  dug  had  several  lateral  or  spur  ditches  connect- 
ing with  it  for  the  purpose  of  draining  the  lands  lying  to 
the  westward  of  the  main  ditch,  the  spur  or  lateral  which 
is  considered  in  this  case  being  known  as  York  creek  spur 
ditch  or  spur  ditch  numbers  10  and  11.  The  ditch  as  origi- 
nally constructed  was  from  8  to  12  feet  wide  at  the  top, 
about  6  feet  wide  at  the  bottom  and  from  6  to  8  feet  deep. 
The  land  lying  to  the  west  of  the  ditch  is  high  and  roll- 
ing, while  the  land  through  which  the  ditch  passes  and 
through  which  Fish  creek  ran  from  the  intersection  of  the 
ditch  to  where  it  emptied  into  the  Missouri  river  is  low  and 
flat,  and  in  many  places  stagnant  water,  in  times  of  heavy 
rains,  accumulates  thereon.  For  a  number  of  years  after 
its  construction,  the  main  and  spur  ditches  were  cleaned 
out  within  the  county  of  Washington  by  that  county,  the 
evidence  showing  that  four  years  ago  the  witness  George 
Sutherland  was  paid  f  700  by  the  county  for  cleaning  out 
spur  ditch  number  11.  The  creeks  and  water  courses 
running  from  the  westward  toward  the  line  of  the  ditch 
have  a  fall  of  12  or  14  feet  to  the  mile,  and,  in  times  of 
heavy  rains,  water  is  discharged  into  the  lower  country 
where  the  ditch  lies  with  great  force  and  rapidity.  From 
the  point  where  the  water  strikes  the  low  lands  to  the 
Missouri  river,  a  distance  of  about  8  or  9  miles,  the  land 
\b  almost  level  and  the  fall  is  only  from  12  to  16  inches 
to  the  mile.  The  original  ditch  and  spur  ditches  not 
being  of  sufficient  capacity  to  carry  ofif  and  discharge  the 
flood  waters  flowing  from  the  west,  as  a  natural  conse- 
quence, when  these  waters,  heavily  charged  with  silt  and 
alluvium,  spread  out  upon  the  lower  land  and  their  flow 
was  checked,  the  solid  matter  held  in  suspension  settled^ 
and  a  deposit  of  alluvium  has  been  made  extending  for 
about  a  half  mile  east  of  the  blufifs  and  for  5  or  6  miles 
north  and  south,  to  the  depth  of  about  from  2  to  4  feet 
above  the  original  surface.  The  main  and  spur  ditches 
became  so  filled  with  this  deposit  that  the  waters  flow  in 
a  meandering .  channel  partly  upon  the  line  of  the  old 
ditchei  and  partly  outside,  their  course  depending  njion 


176  NEBRASKA  REPORTS.  [Vol.  72 


Morris  ▼.  Waghlngton  County. 


the  nature  and  amount  of  the  obstruction  in  the  ditches. 
The  bed  of  Pish  creek  below  the  point  of  intersection  of 
the  ditch  became  largely  filled  with  the  accumulation  of 
matter  brought  down  from  above,  so  that  it  became  shal- 
low and  did  not  afford  sufficient  drainage  capacity  for  the 
waters  flowing  into  it. 

In  March,  1903,  a  petition  was  filed  with  the  board  of 
supervisors  of  Washington  county  under  the  provisions 
of  the  drainage  law,  being  sections  1-28,  article  I,  chapter 
89,  Compiled  Statutes  (Annotated  Statutes,  5500-5527). 
This  petition  was  signed  by  W.  G.  Howell  and  others.  It 
set  forth  that  the  petitioners  were  the  owners  of  lots  and 
lands  which  will  bo  benefited  by  the  ditch,  drain  and  im- 
provement prayed  for,  and  prayed  the  board  to  cause 
'■^the  present  Fish  creek  ditch  situated  in  Washington 
county,  Nebraska,  and  commonly  known  as  the  Fish 
creek  ditch  improvement,  to  be  straightened,  widened, 
altered  and  deepened  as  follows  from  (here  describing 
courses  and  distances).  Also  that  spur  ditches  numbers 
10  and  11  be  straightcmed,  widened,  altered,  and  deepened 
from  (describing  courses  and  distances).  Also  that  the 
board  cause  to  be  located  and  constructed  a  new  ditch 
commencing  at  the  termination  of  the  present  Fish  creek 
ditch  and  running  thence  in  a  south  and  southeasterly 
direction  (describing  courses  and  distances)  to  the  Mis- 
souri river."  The  petition  further  sets  forth  the  neces- 
sity for  such  improvements.  A  bond  was  filed  with  the 
petition  according  to  law.  The  county  board  made  an 
actual  view  of  the  line  of  the  ditch,  made  some  minor 
changes  regarding  its  location  and  dimensions,  made  the 
necessary  findings  that  it  was  conducive  to  the  public 
health,  convenience  and  welfare,  and  employed  an  engi- 
neer to  survey,  level  and  stake  the  ditch  and  to  make  the 
report,  profile  and  plat  and  return  the  schedule  provided 
for  by  law.  The  apportionment  made  by  the  engineer 
was  adopted  and  approved  by  the  board  except  as  to  one 
small  item.  Following  the  filing  of  the  engineer's  report, 
the  county  clerk  fixed  the  17th  day  of  October,  1903,  at 
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the  county  clerk's  office  in  Blair,  Nebraska,  as  the  time 
and  pla<!e  for  the  hearing  of  the  same,  and  personal  notice 
to  resident  landholders  and  notice  by  publication  to  non- 
residents was  given  as  the  statute  provides.  The  board 
met  at  the  time  and  place  fixed  in  the  notice  and  pro- 
ceeded to  hear  objections  to  the  reports  and  claims  for 
compensation  and  made  findings  and  adjudications  as  to 
all  such  matters. 

After  this  had  been  done  the  plaintiffs,  Nelson  Morris 
and  John  H.  Cameron,  for  themselves  and  on  behalf  of  all 
other  persons  similarly  situated,  brought  this  action  for 
the  purpose  of  enjoining  the  county  of  Washington  and 
the  board  of  supervisors  of  said  county  from  making  any 
contract  for  the  construction  of  the  ditch,  from  determin- 
ing at  what  time  and  in  what  number  of  assessments  they 
would  require  the  plaintiff  to  pay  the  sums  charged 
against  their  land,  from  ordering  that  such  assessments 
be  placed  upon  the  tax  books  against  said  lands,  from 
going  upon  or  authorizing  any  person  to  go  upon  the 
plaintiffs'  land  for  any  purpose,  except  to  move  obstruc- 
tions from  the  ditches  heretofore  constructed,  and  asking 
that  the  proceedings  of  the  board  of  supervisors  be 
adjudged  and  determined  null  and  void.  A  number  of 
reasons  are  alleged  why  the  proceedings  are  void  and  of 
no  effect,  but  in  the  briefs  and  at  the  hearing  before  the 
court  two  grounds  are  mainly  relied  upon.  First,  it  is 
urged  that  .where  it  appears  that  a  county  has  failed  to 
perform  its  duty  and  keep  existing  ditches,  constructed 
under  the  provisions  of  sections  24,  25  and  26  of  the  act, 
free  from  dirt  and  debris,  no  power  is  conferred  upon  the 
county  board  to  assess  the  cost  of  cleaning  out  such 
ditches  or  keeping  them  free  from  obstructions  under  the 
guise  of  straightening,  widening,  altering  or  deepening 
them.  The  correctness  of  this  contention  is  so  clear  that 
the  proposition  requires  no  argument  to  support  it.  If 
the  evidence  showed  that  the  original  Fish  creek  ditch, 
which  was  a  ditch  in  two  counties,  was  of  sufficient 
capacity  to  perform  the  dutv  for  which  it  had  originally 
15 
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been  constructed,  provided  it  had  been  kept  cleaned  out, 
then,  certainly,  the  county  board  would  have  no  authority 
to  charge  the  duty  of  cleaning  it  upon  the  abutting 
owners,  under  the  pretext  of  straightening,  widening, 
altering  or  deepening  it.  We  are  satisfied,  however,  from 
the  testimony  in  this  case,  that  the  evil  which  it  was 
sought  to  remedy  actually  exists,  and  that  the  inadeciuate 
provisions  made  by  the  construction  of  the  first  ditch 
have  failed  to  afford  the  necessary  relief.  By  the  report 
of  the  engineer,  which  has  been  adopted  by  the  board,  it 
would  seem  that  instead  of  a  ditch  from  8  to  12  feet  wide 
at  the  top,  6  feet  wide  at  the  bottom,  6  to  8  feet  deep,  as 
the  original  ditch  was,  being  sufficient  to  properly  drain 
the  territory  sought  to  be  benefited  it  will  require  such 
a  ditch  as  proposed,  which  will  be  at  the  point  of  com 
niencement,  31  feet  wide  at  the  top,  16,  feet  wide  at  the 
bottom  and  8.13  feet  deep,  and  is  to  be  gradually 
widened  and  deepened  until  it  shall  be  35  feet  wide 
from  the  junction  of  spur  ditch  number  11,  until  it 
reaches  the  Missouri  river,  and  be  12.58  feet  deep  at 
the  Missouri  river,  and  that  Fish  creek  itself  shall 
be  straightened,  deepened  and  widened  from  the  end  of 
the  original  Fish  creek  ditch  throughout  its  course  from 
that  point  to  the  Missouri  river  and  be  made  to  empty 
into  the  river  at  a  new  place.  This  contemplates 
a  vastly  different  enterprise  from  the  mere  cleaning  out 
of  the  old  ditches,  and,  from  the  testimony  as  to  the  con- 
ditions, it  seems  clear  that  nothing  less  than  a  work  of 
similar  magnitude  would  be  of  any  avail  to  carry  off  the 
floods  of  water  which  descend  during  heavy  rains  in  that 
locality.  We  are  of  the  opinion,  therefore,  that  this  ob- 
jection is  not  tenable  and  that  the  county  board  were  act- 
ing in  strict  good  faith  when  they  adopted  the  improve- 
ment, and  did  not  do  so  merely  bb  a  pretext  in  order  to 
clean  out  the  old  ditches  at  the  expense  of  the  adjoining 
landowners. 

The  next  objections  urged  are  that,  assuming  that  the 
act  is  valid,  it  confers  no  authority  to  exercise  the  power 
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of  eminent  domain^  because  it  makes  no  provisions  for 
raising  money  by  taxation  or  otherwise,  to  pay  for  lands 
taken  or  damaged,  and  that  no  provision  has  been  made 
for  snch  payment  in  the  proceedings  sought  .to  be  en- 
joined. And,  further,  it  is  urged  that  the  act  is  uncon- 
stitutional because  it  purports  to  exercise  the  power  of 
eminent  domain,  and  makes  no  provisions  for  the  pay- 
ment, of  property  taken  or  damaged. 

The  constitutionality  of  the  act  as  a  whole  has  been 
attacked  in  this  court  at  least  twice,  and  has  sucessfuUy 
withstood  the  assault.  Darst  v.  Qriffin,  31  Neb.  668; 
County  of  Dodge  v.  Acorn,  61  Neb.  376.  In  neither  of 
these  cases,  however,  was  the  precise  point  raised  in  this 
case  argued  or  considered  by  the  court,  hence  it  will 
be  necessary  for  us  to  consider  whether  the  proceed- 
ings which  are  attacked  are  void  or  whether  the  act  itself 
is  vulnerable  to  the  objection  of  unconstitutionality,  for 
the  reasons  assigned  by  the  plaintiffs  in  error. 

It  is  argued  that  under  the  law,  if  the  county  board  find 
for  the  proposed  improvement,  they  shall  cause  the  engi- 
neer to  make  a  return  and  schedule  of  the  lots  and  lands 
that  will  be  benefited  and  an  apportionment  of  the  num- 
ber of  lineal  feet  and  cubic  yards  to  each  tract  of  land, 
and  so  forth,  according  to  the  benefits  which  will  result 
to  each  from  the  proposed  improvement,  and  an  estimate 
of  the  cost  of  location  and  construction  to  each  and  a 
specification  of  the  manner  in  which  the  improvement 
shall  be  made  and  completed,  but  that  this  report  and 
estimate  takes  no  account  of  compensation  for  land 
taken  or  damaged.  It  is  said  that  the  engineer  does  not 
take  into  consideration  compensation  to  the  landowners. 
By  sections  12  and  13,  persons  whose  lands  are  taken  or 
affected  may  file  their  claim  for  damages  and  the  com- 
missioners on  actual  view  shall  fix  and  allow^  such  com- 
pensation and  damages  as  may  accrue.  But  it  is  urged 
that  no  method  is  provided  for  paying  such  compensa- 
tion or  damages  in  any  manner  whatever,  and  that  in  this 
case  the  land  of  the  plaintiff  Cameron  is  taken  without 
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any  provisions  for  compensation  and  no  authority  of  law 
to  make  provision  for  compensation. 

It  is  the  settled  doctrine  of  this  court  that  the  just  com- 
pensation required  by  section  21,  article  I  of  the  consti- 
tution, to  be  made  for  taking  or  damaging  private  property 
for  public  use  must,  before  such  taking,  be  ascertained 
and  payment  made,  either  by  the  appropriation  of  money 
from  the  proper  fund  for  such  purpose,  or  by  a  levy  of 
sufficient  taxes  to  pay  the  damages,  upon  which  a  warrant 
may  be  drawn.  Until  the  compensation  of  the  landowner 
has  been  made  sure  and  certain,  he  may  not  be  compelled 
to  give  up  his  property,  and  the  public  use  of  the  same 
may  be  enjoined.  Zimmerman  v.  County  of  Kearney^  S3 
Neb.  620;  Livingston  v.  Johnson  County^  42  Neb.  277.  If 
in  the  course  of  the  procedure  provided  for  by  the  statute, 
the  time  has  not  arrived  by  which  the  provision  for  the 
payment  of  compensation  is  to  be  made  by  the  county 
board,  and  in  the  act  there  is  to  be  found  a  means  where- 
by a  fund  is  to  be  created  for  that  purpose,  the  plaintiff 
cannot  at  this  time  maintain  this  action,  for  it  will  be 
presumed  that  the  county  officers  charged  with  the  duty 
of  assessing  taxes  for  his  benefit  will  proceed  at  the 
proper  time  to  do  so,  and  until  it  becomes  impossible  he 
will  not  be  heard  to  complain.  But  if  in  the  act  there  is  no 
provision  made  for  a  fund  from  which  to  pay  the  damages 
which  he  has  suffered,  then  the  whole  proceedings  must 
fail,  and  they  may  be  attacked. at  any  stage. 

It  is  evident  from  an  inspection  of  the  act  as  a  whole, 
that  it  was  provided  by  the  legislature  that  all  persons 
whose  property  would  be  taken  or  damaged  by  the  pro- 
posed improvement  shall  have  notice  of  that  fact,  and 
shall  have  an  opportunity  to  have  a  hearing  upon  the 
question  of  the  amount  of  their  damages. 

Section  13  provides  that  the  commissioners,  on  actual 
view  of  the  premises,  shall  fix  and  allow  such  compensa- 
tion for  land  appropriated,  and  assess  such  damages  as 
will  in  their  judgment  accrue  from  the  construction  of 
the  improvement,  to  each  person  or  corporation  making 
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application  as  provided  in  section  12,  and,  without  such 
application,  to  each  idiot,  insane  person  or  minor  owning 
lands  taken  or  affected  by  such  improvement. 

Section  14  provides  that  exceptions  may  be  filed  to  the 
apportionment,  or  to  any  claim  for  compensation  or  dam- 
ages, and  for  the  hearing  of  testimony,  and  power  is  given 
to  compel  the  attendance  of  witnesses.  In  other  sections 
an  appeal  to  the  district  court  is  allowed  from  any  final 
order  or  judgment  in  these  proceedings,  and  provision  is 
made  that  no  appeal  shall  affect  the  progress  of  the  con- 
struction of  the  proposed  improvement,  provided  the 
petitioners  shall  enter  into  a  good  and  sufficient  bond,  to 
be  approved  by  the  clerk  of  the  district  court  or  the  judge 
thereof,  conditioned  for  the  payment  of  all  damages  and 
costs  that  the  appellant  may  sustain  on  the  trial  of  the 
appeal.  It  is  provided  that  the  clerk  of  the  district  court 
shall  certify  to  the  board  of  county  commissioners  a  full 
and  complete  transcript  of  the  proceedings  had  upon  such 
appeal  in  the  district  court. 

Section  18  provides  that  immediately  after  the  trans- 
cript is  returned  to  the  county  clerk,  or  immediately  upon 
I  he  filing  of  the  bond  mentioned,  or  in  case  there  is  no 
appeal,  then  immediately  after  the  hearing  of  the  report  of 
the  engineer,  the  commissioners  shall  advertise  for  bids 
for  the  construction  of  the  work,  which  bid  shall  not 
exceed  the  estimated  cost. 

Section  21  is  as  follows:  "When  the  working  sections 
are  let,  as  hereinbefore  provided,  and  the  cost  and  ex- 
penses of  location  and  construction,  and  all  compensa- 
tion and  damages  are  ascertained,  the  commissioners  shall 
meet  and  determine  at  what  time  and  in  what  number  of 
assessments  they  will  require  the  same  to  be  paid,  and 
order  that  the  assessments  as  made  by  them  be  placcxl  on 
the  duplicate  tax  list  against  the  lots  and  lands  so  as- 


Section  22  provides  for  an  order  to  the  county  clerk  to 
make  and  furnish  to  the  treasurer  a  tax  duplicate  with  the 
assessment  arranged  thereon  as  required  by  their  ordc^r, 
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and  provides  that  the  unpaid  aissessment  shall  be  a  perpet- 
ual lien  on  the  premises  assessed  and  for  the  collection  of 
the  same  in  the  usual  manner  by  the  county  treasurer. 

From  a  consideration  of  these  provisions,  it  api>ears 
that  the  county  commissioners  have  no  power  to  enter 
into  a  contract  for  the  construction  of  the  proposed  im- 
provement until  after  the  allowance  of  damages  or  com- 
pensation to  the  landowner,  and  the  final  determination 
by  the  district  court  of  any  appeal  from  the  decision  of 
the  county  board  upon  the  same,  unless  the  petitioners  for 
the  improvement  have  filed  a  good  and  sufficient  bond 
with  the  clerk  of  the  district  court  for  the  payment  of  all 
damages  and  costs  that  the  appellant  may  sustain,  when, 
it  is  provided,  the  work  of  construction  may  proceed. 
After  the  contract  has  been  let,  and  after  the  determina- 
tion of  the  amount  of  damages  which  have  been  suffered 
by  landownei*s,  the  whole  amount  of  the  cost  of  the  pro- 
posed improvement  is  known  to  the  county  board,  save 
for  the  contingency  that  the  amount  of  damages  adjudged 
to  be  paid  may  be  changed  upon  appeal.  Up  to  this  time 
it  would  have  been  impossible  for  them  to  make  an  as- 
sessment for  the  costs  of  the  improvement,  since  only  one 
of  the  two  nec(^sary  factors  would  have  been  within 
their  know^ledge.  Then,  and  not  until  then,  could  they  act 
intelligently,  and  the  law,  recognizing  this,  provides,  in 
section  21,  that  after  these  matters  are  ascertained  the 
commissioners  shall  meet  and  determine  at  what  time  and 
in  what  number  of  assessments  they  shall  nnjuire  .the 
same  to  be  paid,  and  shall  order  that  the  assessments  as 
made  by  them  be  placed  on  the  tax  list  against  the  lots 
and  lands  aissessed. 

It  is  argued  by  the  plaintiffs  in  error  that  the  statute 
does  not  confer  power  to  impose  a  tax,  that  in  all  prob- 
ability one  or  more  sections  were  omitted  in  the  prepara- 
tion and  passage  of  this  act,  and  that  the  drainage  stat- 
utes of  a  number  of  other  states  provide  absolutely  and 
specifically  for  compensation  for  land  taken  and  the  as- 
sessment and  levy  of  a  tax  for  that  purpose.     The  law 
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under  consideration,  while  it  does  not  say  in  so  many 
words  that  the  commissioners  shall  make  an  assessment, 
requires  them,  after  the  cost  of  location,  construction, 
compensation  and  damages  have  been  ascertained,  to 
meet  to  determine  at  what  time  and  in  what  number  of  as- 
sessments they  will  require  the  same  to  be  paid,  and  that 
they  shall  order  that  the  assessments  as  made  by  them  be 
placed  on  the  tax  list.  When  the  proportionate  benefit  to 
'  each  tract  has  been  ascertained,  when  the  commissioners 
know  the  total  amount  of  money  which  it  is  necessary  to 
raise,  when  they  have  determined  the  number  of  as- 
sessments in  which  this  sum  of  money  is  required  to  be 
paid,  and  the  times  of  payment,  and  when  they  order  these 
assessments  to  be  placed  upon  the  tax  list,  what  is  there 
lacking  of  a  complete  assessment?  In  Black's  Legal 
Dictionary,  assessment  is  defined  as  follows: 

'^Assessment,  in  a  general  sense,  denotes  the  process 
of  ascertaining  and  adjusting  the  shares  respectively  to 
be  contributed  by  several  persons  toward  a  common  bene- 
ficial object  according  to  the  benefit  received.  Assessment 
in  taxation :  The  listing  and  valuation  of  property  for  the 
purpose  of  apportioning  a  tax  upon  it,  either  according  to 
value  alone  or  in  proportion  to  benefit  received.  Also 
determining  the  share  of  a  tax  to  be  paid  by  each  of  many 
persons;  or  apportioning  the  entire  tax  to  be  levied  among 
the  different  taxable  persons,  establishing  the  proportion 
due  from  each.'' 

When  a  tax-levying  officer  knows  the  proportionate 
benefit  to  each  tract,  the  amount  of  money  neiH^sary  to 
be  raised  for  a  special  improvement,  and  when  he  has 
determined  the  number  of  payments  in  which  it  shall  be 
paid  and  the  time  of  payment  of  the  same,  and  has  ordered 
these  determinations  placed  upon  the  tax  list  for  collec- 
tion by  the  proper  officers,  he  has  made  an  assessment. 
When  these  acts  are  performed,  tlie  asM(*ssment  is  made 
and  the  fact  that  the  statute  provides  in  detail  that  the 
commissioners  shall  do  the  several  acts  which  constitute 
an  assessment  is  no  less  effectual  than  if  it  had  stated  in 
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general  terms  that  the  board  should  make  an  assessment 
and  then  had  specified  the  manner  of  procedure. 

It  may  be  objected  that  the  landowner  has  not  had  an 
opportunity  to  be  heard  upon  the  question  as  to  whether 
his  land  has  been  specially  benefited  to  the  extent  of  the 
amount  necessary  to  be  levied  to  compensate  the  land- 
owner for  land  taken  or  damaged.  But  the  statute  (sec- 
tion 8)  provides  that  after  the  engineer  has  made  his 
report  to  the  county  board,  in  which  report  he  is  required 
to  make  "an  apportionment  of  a  number  of  lineal  feet  and 
cubic  yards  to  each  lot,  tract  of  land,  road,  or  railroad, 
according  to  the  benefits  which  will  result  to  each  from  the 
improvement,  and  an  estimate  of  the  cost  of  location  and 
construction  to  each,"  the  county  clerk  shall  fix  a  day  for 
the  hearing  of  the  same  and  shall  give  a  notice  which 
shall  set  forth  a  tabular  statement  of  the  apportionment 
as  made  by  the  engineer  in  his  r(i)ort,  and  that,  before  the 
day  set  for  hearing,  all  persons  whose  lands  are  taken  or 
aifected  shall  make  application  for  compensation  or 
damages.  These  provisions  enable  each  landowner,  on  the 
day  set  for  hearing  of  the  report,  to  know  just  what  pro- 
portionate^ amount  the  enginec^r  has  found  that  his  land 
has  be(Mi  biueflted  by  the  proposed  improvement,  and  also 
to  know  w  hat  is  the  total  amount  of  compensation  for 
lands  tak(>n,  or  damaged,  claimed  by  landowners  along  the 
line  of  the  ditch.  When  he  knows  these  tw^o  facts  he  is 
apprisKl  of  the  utmost  amount  to  which  his  land  may 
become  liable  to  be  assessed,  and  he  has  the  right  to  be 
heard  upon  the  making  of  such  assessment  before  the 
board  at  the  hearing.  It  is  evident  that  the  amount  of 
damages  allowed  as  compensation  to  landowners  must  be 
apportioned  by  the  county  board  upon  the  land  affected 
according  to  benefits,  and  in  the  same  ratio  as  to  the 
amount  levied  upon  each  particular  tract  of  land,  as  the 
apportionment  of  lineal  feet  and  cubic  yards,  and  the  cost 
of  location  and  construction  are  apportioned. 

Before  the  report  is  finally  confirmed  by  the  board,  all 
partieB  have  had  an  opportunity  to  be  heard  upon  all 
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questions  affecting  their  interests,  and  at  the  time  of  hear- 
ing they  have  full  and  adequate  information  in  r^ard  to 
the  estimated  cost  of  construction  and  location  and  the 
entire  amount  claimed  as  compensation  for  land  taken  or 
damaged.  No  further  hearing  is  necessary  during  the 
further  course  of  the  proceedings,  since  all  questions  in 
which  the  landowner  is  interested  may  be  passed  upon  at 
this  time.  The  landowner  therefore  has  had  his  day  in 
court  and  his  property  is  not  taken  without  due  process 
of  law.  The  comi)ensation  and  damages  are  apportione<l 
Bs  to  benefits  and  upon  the  same  basis  as  the  cost  of  con- 
struction and  location. 

It  is  objected  that  the  damages  allowed  may  be  largely 
increased  upon  appeal  to  the  district  court  nd  that  no 
means  have  been  provided  whereby  the  increa.se<l  compen 
sation  may  be  provided.  But  the  commissioners  are  not 
required  to  make  the  assessment  until  the  final  judg- 
ment in  the  district  court  has  been  certified  to  the  countj' 
clerk.  By  section  16,  however,  it  is  provided  that  the 
work  shall  not  be  delayed  if  the  petitioners  shall  give  a 
bond,  conditioned  for  the  payment  of  all  damages  and 
costs  that  the  appellant  may  sustain.  But  it  is  said  that 
the  landowner  should  not  be  compelled  to  look  for  his 
compensation  to  ithe  uncertainties  of  a  suit  upon  a  bond 
of  a  private  citizen.  To  this  we  assent.  The  county  is 
the  party  that  is  primarily  responsible  to  the  landowner 
for  the  damages  which  he  has  sustained.  It  has  made  a 
special  assessment  by  which  to  raise  a  fund  out  of  which  he 
is  to  be  paid.  He  is  entitled  to  look  to  the  county  for  his 
compensation.  The  county,  however,  may  look  to  the 
petitioners,  and  their  sureties  under  the  conditions  of 
their  bond,  to  pay  all  damages  and  costs  that  the  court 
may  find  the  landowner  entitled  to,  above  the  amount  of 
the  original  allowance  which  has  been  assessed  against 
the  property  specially  benefited.  While  this  manner  of 
providing  for  the  contingency  of  the  damages  being  in- 
creased upon  appeal  may  seem  somewhat  clumsy,  it  is 
the  county  alone  that  may  suffer  from  being  compelled  to 
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bring  an  action  upon  tlie  bond.  The  landowner  cannot 
complain  in  this  regard,  since  his  right  to  recover  is  not 
from  the  petitioners  but  from  the  county.  The  provisions 
of  sections  21  and  22  providing  for  the  means  of  compen- 
fcation  and  furnishing  the  method  of  determining  the 
amount  of  each  assessment,  the  time  it  shall  be  paid,  and 
the  method  of  collection,  are  sufficient  to  accomplish  the 
dosired  end,  when  taken  in  connection  with  the  appor- 
tionment according  to  benefits  to  each  particular  lot  or 
tract  of  land  reported  by  the  engineer  and  confirmed  by 
the  board. 

In  this  action  the  question  of  whether  or  not  there  were 
irn'^ilarities  or  errors  of  judgment  in  the  proceedings  of 
(lie  county  board  cannot  be  inquired  into.  It  is  an  original 
action  based  upon  the  id(»a  that  the  board  had  no  juris- 
diction to  act.  Since  we  have  come  to  the  conclusion  that 
the  objections  to  the  jurisdiction  of  the  board  urged  by  the 
plaintiff  in  error  are  not  well  taken,  the  judgment  of  the 
district  court  was  right  and  should  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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Union  Pacific  Railroad  Company  v.  John 

FiCKBNSCHBR. 

Filed  June  9,  1904.    No.  11,939. 

Evidence  examined,  and  held  not  sufficient  to  suppprt  the  yerdict  and 
judgment 

Error  to  the  district  court  for  Dawson  county ;  Homer 
M.  SuLUVAN,  Judge.    Reversed. 

John  N.  Baldwin,  Ed  son  Rich^  E.  A.  Cook  and  John  M. 
Ellingstrorth^  for  plaintiff  in  error. 

Warrington  &  Steicart^  George  W.  Thomas  and  IT.  M, 
Sinclair,  contra. 

Day,  C. 

This  action  was  brought  by  John  Fickenscber  in  the 
di8trict  court  for  Dawson  county  against  the  Union  Pacific 
Kailroad  Company  to  recover  damages  sustained  by  him 
on  acount  of  having  been  burned  in  a  prairie  fire,  which 
he  alleged  in  his  petition  was  started  through  the  negli- 
gence of  the  railroad  company.  Upon  the  trial  the  plain- 
tiff recovered  a  judgment  for  $1,175,  to  review  which,  the 
defendant  has  brought  error  to  this  court. 

It  was  contended  upon  the  part  of  the  defendant  that 
the  fire  which  it  was  alleged  to  have  negligently  set  out 
never  reached  the  point  where  the  injury  occurred,  and 
that  the  fire  which  burned  the  plaintiff,  was  a  fire  which 
originated  from  unknown  causes,  and  was  driven  down 
from  the  northwest  by  a  heavy  gale  which  was  blowing 
from  that  direction  at  the  time  of  the  injury.  The 
petition  in  error  contains  63  assignments  of  error,  but, 
in  the  view  we  have  taken  of  the  evidence,  it  seems  un- 
necessary to  consider  any  of  the  assignments  of  error  ex- 
cept those  relating  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  and  judgment.     For  the  purpose  of 
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elucidating  the  opinion,  we  have  attached  a  map  showing 
the  distances  and  relative  positions  of  places  mentioned 
in  the  opinion : 


kWOi.  N0UI7WUT 


RANGE  NaM>ACST 
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The  record  shows  that  about  noon  on  April  16,  1899,  a 
fire  was  discovered  along  defendant's  right  of  way  soon 
after  a  train  on  defendant's  railroad  had  passed,  going 
west.  The  fire  started  in  section  27,  township  12,  range 
26,  near  the  town  of  Vroman,  and  during  the  afternoon 
and  evening  burned  in  a  northwesterly  direction  and  by 
dark  it  had  reached  Fosberg's  place  some  seven  miles 
north  and  a  mile  and  a  half  west  of  the  point  where  it 
started.  During  the  afternoon  and  evening  a  light  wind 
was  blowing  slightly  west  of  north.  The  country  over 
which  the  fire  spread,  and,  in  fact,  all  of  the  country  in 
that  vicinity  north  of  the  railroad,  is  a  rough  sandhill 
country,  sparsely  covered  with  grass.  The  testimony 
shows  that  about  dark  on  the  evening  of  the  16th,  the  fire 
had  reached  the  south  line  of  land  owned  by  one  Fos- 
berg,  to  wit,  the  southwest  J  of  section  22,  township  13, 
range  26,  and  that  the  neighbors  living  to  the  north  and 
northwest  of  his  place  came  to  his  house  to  assist  in  fight- 
ing the  fire,  and  among  those  who  came  were  the  plain- 
tiff, his  father  and  brother.  These  parties  started  in  at 
Fosberg's  and  plowed  a  furrow  and  back-fired  along  the 
east  side  of  a  road  running  from  Fosberg's  in  a  southerly 
direction  to  one  Ditto,  residing  on  the  northeast  ^  of 
section  8,  township  12,  range  26.  The  testimony  of  all 
the  parties  is  clear  that  this  fire  did  not  spread  west  of 
the  road  above  described,  or  north  of  the  south  line  of 
r\)sberg's,  except  as  indicated  by  the  line  representing  the 
outline  of  the  fire  and  not  material  to  this  discussion,  as  it 
is  conceded  that  this  branch  of  the  fire  did  not  reach  the 
point  where  the  injury  occurred.  Fosberg  and  his  neigh- 
bors who  were  fighting  the  fire  turned  out  of  the  road  a 
short  distance  north  of  the  Ditto  place  and  changed  tlu^ir 
course  to  a  southeasterly  direction,  and  continued  to  fight 
the  fire,  keeping  upon  the  west  line  of  it  until  they  reached 
a  point  somewhere  near  the  center  of  section  16,  in  a  pas- 
ture known  as  Larson's  pasture.  At  about  three  o'clock 
in  the  morning  several  members  of  the  party  made  an 
observation  from  the  top  of  one  of  the  hills  near  the 


190  NEBRASKA  REPORTS.  [Vol.  72 


Union  P.  B.  Co.  V.  Fickenscher. 


center  of  the  section,  and  all  of  them  say  that  the  re- 
flection of  fire  could  be  seen  to  the  west  and  southwest 
of  them,  but  none  of  them  were  able  to  place  the  distance 
of  the  fire  with  any  accuracy.  About  that  time  the  wind 
b^an  to  change,  and  in  a  very  short  time  a  heavy  wind 
was  blowing  from  the  northwest.  The  Fosberg  party 
then  abandoned  the  fight  and  started  north  along  the  road 
leading  from  Dittoes  to  Fosberg's.  The  testimony  is  not 
clear  as  to  the  exact  time  they  reached  Fosberg's,  but  it 
was  somewhere  near  four  o'clock ;  all  agree,  however,  that 
a  terrific  gale  was  blowing  from  the  northwest.  T\\e 
p]ainti£E,  his  father  and  brother,  left  Fosberg's  at  his 
southwest  comer  and  continued  northward  toward  their 
home  in  section  4,  township  13,  range  26.  At  that  time 
the  reflection  of  a  fire  to  the  northwest  could  be  plainly 
seen,  and  some  of  the  party  urged  the  plaintiff  not  to 
attempt  to  go  forward.  Alter  going  some  sixty  fods 
north  of  Fosberg's  comer,  a  fire  from  the  northwest  swept 
down  upon  them,  and  the  plaintiff,  his  father  and  brother, 
were  more  or  less  burned  and  injured.  The  testimony  also 
shows  that  parties  who  were  interested  in  Larson's  pasture 
were  also  fighting  the  fire  during  the  afternoon  and  even- 
ing from  a  point  alwmt  the  middle  of  section  16  and  along 
the  southeast  line  thereof  toward  the  railroad  track,  and 
that  the  fire  did  not  pass  west  of  the  east  line  of  sections 
16,  21  and  28.  There  is  some  testimony,  however,  that  in 
the  middle  of  the  afternoon  a  line  of  the  fire  had  spread 
through  the  hills  along  the  north  side  of  section  16,  and 
that  it  had  spread  into  section  17,  but  the  testimony  shows 
that  this  fire  was  put  out.  The  neighbors  who  live  im- 
mediately to  the  west  of  the  Ditto-Fosberg  road  are  posi- 
tive that  the  fire  which  was  burning  in  the  afternoon 
southeast  of  Pettit's  was  put  out. 

The  theory  of  the  plaintiff  was  that  the  fire  had  crept 
around  and  through  the  sand  hills  along  the  north  side  of 
sections  16  and  17,  and  thence  through  the  north  side  of 
Bcatty's  pasture  until  it  reached  a  point  nearly  north  of 
Brady  Island;  that  it  then  spread  northeasterly  until  it 
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reached  a  point  northwest  of  the  place  where  the  injury 
occurred,  and  that,  when  the  wind  changed  to  the  north- 
west, this  branch  fire  was  driven  back  upon  the  plaintiff 
and  injured  him.  In  support  of  this  theory  the  plain- 
tiff relies  solely  upon  the  testimony  of  witnesses  residing 
from  three  to  four  miles  south  of  Brady  Island,  and  who 
viewed  the  fire  during  the  afternoon  and  evening  from  that 
distance  south  of  Brady.  Island.  Some  of  the  witnesses 
say  they  watclied  the  fire  all  afternoon,  saw  it  gradually 
spread  west  until  late  in  the  evening  it  appeared  to  be  go- 
ing north,  directly  north  of  George's  pasture,  which  ad- 
joins Brady  Island  on  the  east.  None  of  them,  however, 
pretend  to  trace  the  fire  but  a  short  distance  north  of 
Brady  Island. 

It  seems  a  striking  fact  that  none  of  the  neighbors  liv- 
ing in  the  vicinity  of  where  the  fire  is  supposed  to  have 
burned  saw  it  or  even  the  reflection  of  it.  Granting  that  tlu^ 
fire  was  burning  north  of  Brady  Island  late  in  the  evening, 
it  does  not  seem  to  us  that  that  fact  alone  would  be  suf- 
ficient to  go  to  the  jury  tiiat  it  was  the  cause  of  an  injury 
occurring  six  hours  thereafter  and  six  miles  distant.  It  is 
a  fact  within  the  common  observation  of  men,  that  the  lo- 
cation of  a  fire  is  but  a  mere  conjecture  when  the  refiec- 
tion  of  it  on  the  sky  is  the  only  known  fact  to  determine 
its  location.  Even  when  the  fire  itself  can  be  seen,  its  loca- 
tion is  very  deceptive.  Taking  this  whole  evidence  it 
seems  to  us  that  the  verdict  of  the  jury  is  founded  upon 
a  mere  conjecture. 

The  testimony  is  clear  that  soon  after  three  o'clock 
the  wind  changed  to  the  northwest  and  blew  a  gale,  some 
of  the  witnesses  placing  its  velocity  at  upwards  of  thirty 
miles  an  hour.  The  testimony  is  also  undisputed  that  for 
several  days  prior  to  the  injury,  a  fire  had  been  seen  a 
long  distance  to  the  northwest  of  the  place  of  the  injury, 
and  that  it  was  driven  down  over  the  country  in  that 
vicinity  is  shown  beyond  any  doubt. 

The  plaintiff  contends  that  it  could  not  have  been  the 
northwest  fire  which  did  the  injury,  because  that  fire  did 


192  NEBRASKA  REPORTS.  [Vol.  7'2 


Uiiiou  P.  R.  Co.  V.  Flckeuscher. 


not  reach  that  locality  until  some  time  after  the  injury, 
possibly  an  hour.  To  establish  this  fact,  the  plaintiff 
shows  that  the  fire  from  the  northwest  did  not  reach  his 
home  or  Kratzenstein's  place  until  an  hour  or  more  after 
the  injury.  This  fact,  however,  is  far  from  showing  that 
it  was  not  the  northwest  fire  which  did  the  injury  or  that 
it  was  the  branch  fire  from  the  Vroman  fire  which  did. 
It  is  also  a  matter  of  common  experience  that  in  a  prairie 
fire  that  a  part  of  it,  known  as  the  head  fire,  travels  much 
faster  than  the  side  fire,  and  if  it  was  the  head  fire  which 
caught  the  plaintiff,  it  is  not  at  all  improbable  that  the 
side  fire  might  not  have  spread  to  Kratzenstein's  and  to 
plaintiff's  place  for  an  hour  or  more  after  the  head  fire 
had  passed. 

The  rule  of  law  requires  of  the  plaintiff  that  he  make 
out  his  case  by  a  fair  preponderance  of  the  evidence,  and 
the  evidence  must  relate  to  facts  which  establish  with 
reasonable  certainty  the  plaintiff's  cause  of- action;  and 
while  it  is  for  the  jury,  and  not  for  the  court  to  pass  upon 
the  weight  to  be  given  the  evidence,  it  does  not  seem  to  us 
that  the  rule  should  be  carried  to  the  extent  of  allowing  a 
verdict  to  stand,  based  upon  evidence  which  at  best  is  a 
mere  conjecture.  The  plaintiff's  theory  of  the  case  is 
possibly  the  corrfH't  one,  but,  if  so,  he  is  unfortunate  in 
not  having  witnoscs  who  are  able  to  trace  the  fire  with 
a  reasonable  d(*gree  of  certainty  to  the  place  of  the  injury. 

For  the  reason  that  the  testimony  fails  to  sustain  the 
verdict  and  judgment,  we  recommend  that  the  judgment 
should  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Hastings^  C,  concurs. 

DuFFiE,  C,  concurring. 

It  is  practically  conceded  that  a  fire  was  started  by  a 
Union  Pacific  train  Sunday  the  16th  of  April,  1899,  be- 
tween the  stations  of  Vroman  and  Brady  Island.  The 
wind  was  blowing  from  the  southeast  and  this  fire  worked 
its  way  in  a  northwesterly  direction  into  the  sand  hills. 
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The  plaintiff  below  claims  that  there  were  two  branches 
of  this  fire,  one  running  in  a  more  westerly  direction  than 
the  other,  and  that  this  westerly  branch  worked  its  way 
west  and  north  until  it  reached  a  point  some  distance 
west  of  Brady  Island  and  north  of  that  point  several 
miles,  until  a  change  in  the  wind  which  occurred  about 
two  or  three  o'clock  Monday  morning,  when  it  was  driven 
back  in  a  southeasterly  direction  and  caught  the  plaintiff 
who  was  on  his  way  home  from  a  point  some  four  or  five 
miles  northeast  of  Brady  Island,  where  he  and  his  neigh- 
bors had  been  fighting  what  the  plaintiff  claims  to  have 
been  the  east  branch  of  the  fire.  The  theory  of  the  de- 
fendant below  is  that  the  fire  never  got  as  far  west  as  Brady 
Island  and  no  further  west  than  to  the  point  where  plain- 
tiff below  and  his  neighbors  were  fighting  it.  There  was 
a  fire  started  many  miles  northwest  of  the  place  where 
the  plaintiff  was  injured  and  had  been  burning  all  day 
Sunday.  The  wind,  when  it  changed  from  the  southeast 
to  the  northwest  Monday  morning,  commenced  to  blow 
with  great  violence,  some  of  the  witnesses  placing  the 
velocity  at  from  thirty  to  sixty  miles  an  hour.  This  wind 
undoubtedly  brought  down  the  fire  which  had  started  a 
day  or  two  previously  in  the  northwest,  and  the  contro- 
verted question  was,  did  this  fire  do  the  injury  complained 
of  or  was  it  a  branch  from  the  fire  set  by  the  engine  of 
the  railroad  company  which  had  worked  west  and  north 
until  a  change  in  the  wind  from  the  southeast  to  the 
northwest  brought  it  back  in  a  southeasterly  direction 
to  the  place  where  the  injury  occurred.  There  is  some 
evidence  to  support  the  verdict  of  the  jury.  Most  of  this 
evidence  comes  from  parties  living  south  of  the  Platte  river 
and  four  miles  or  more  south  of  Brady  Island,  who 
testify  that  they  saw  the  fire  about  the  time  that  it 
started  along  the  right  of  way  of  the  railroad  company 
and  watched  it  at  different  times  during  the  afternoon  and 
evening  of  Sunday.  These  witnesses  testify  that  the  fire 
had  worked  its  way  west  and  north  of  Brady  Island.  If 
this  be  true,  the  course  of  the  fire  from  the  burnt  ground 
16 
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that  it  passed  over,  must  have  been  clearly  distinguish- 
able and  yet  parties  living  in  the  vicinity  where  the  fire  is 
claimed  to  have  passed,  testify  that  the  grass  was  un- 
burned  Monday  morning,  and  parties  from  the  north  who 
had  occasion  to  visit  Brady  Island  Monday  morning,  are 
very  positive  in  their  testimony  that  the  grass 
between  what  is  called  the  east  line  of  the  fire 
and  Brady  Island  was  wholly  unburned.  It  seems 
to  me  that  the  positive  evidence  of  those  living  in 
the  vicinity  and  others  who  had  occasion  to  pass  over  the 
section  of  country  where  the  fire  is  claimed  to  have  run, 
that  the  grass  was  wholly  unburned,  that  no  trace  of  the 
fire  existed,  ought  to  be  accepted  as  conclusive  upon  that 
question,  and  conclusive  upon  the  fact  that  it  was  the 
fire  which  originally  started  in  the  northwest  that  was  the 
cause  of  the  injury. 

The  opinion  of  Judge  Day  upon  this  branch  of  the  case 
is  so  conclusive  that  I  think  it  ought  to  stand. 

By  the  Court :  This  case  has  been  several  times  argued, 
and  there  being  some  difference  of  opinion  among  the  com- 
missioners who  heard  the  several  arguments,  it  was  heard 
again  by  the  court.  With  the  assistance  of  able  counsel  for 
both  parties,  we  have  examined  the  entire  record  and 
conclude  that  the  foregoing  opinions  of  Mr.  Commiasioner 
Day  and  Mr.  Commissioner  Duffib  show  the  true  condi- 
tion of  the  evidence. 

For  the  reasons  there  given,  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Bbvbbsed. 
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SaEAH  J.  KlCHARDS  V.  Maxby  H.  Haskins. 

Filed  June  9,  1904.     No.  13,463. 

Adverse  Possession:  Abandonment.  On^  holding  adverse  possession 
of  land  which  he  has  inclosed,  does  not  abandon  such  possession 
by  his  failure  to  have  it  occupied  by  a  tenant  or  otherwise  for  a 
reasonable  space  of  time,  no  other  person  making  claim  to  the 
property  or  taking  possession  during  such  nonoccupation,  and 
there  being  no  evidence  of  any  intent  on  his  part  to  abandon  his 
possession  and  claim  to  the  land. 

Ereoe  to  the  district  court  for  Harlan  county :  Ed  L. 
Adams,  Judge.    Affirmed. 

B.  N.  Robertson,  for  plaintiff  in  error. 

D.  W.  MerroWy  contra. 

DUFPIB,  C. 

This  is  an  action  in  ejectment.  Plaintiff  in  error,  who 
was  the  plaintiff  below,  claimed  title  to  160  acres  of  land 
in  Harlan  county.  The  defendant  is  in  possession  as  the 
tenant  of  Walter  G.  Clark,  who  also  claims  title.  It  was 
stipulated  in  the  record  that  David  Whitney  and  Samuel 
Bauserman,  partners,  were  the  owners  of  the  land  in  July, 
1878.  In  August  of  that  year  these  parties  filed  a  petition 
in  bankruptcy  in  the  district  court  of  the  United  States 
for  the  district  of  Nebraska,  which  petition  was,  by  order 
of  the  court,  referred  to  J.  L.  Webster,  register  in  bank- 
ruptcy. T.  W.  T.  Richards  was  chosen  assignee,  and  the 
register  thereupon  conveyed  to  him  by  deed  all  the  prop- 
erty of  the  said  Whitney  and  Bauserman,  as  required  by 
the  bankrupt  law  of  1867.  The  land  in  question  was  listed 
among  the  assets  of  the  bankrupt.  In  December,  1878, 
the  trustee  petitioned  the  federal  court  for  leave  to  sell 
certain  assets  of  the  estate,  including  the  land  in  suit, 
at  private  sale,  and  this  petition  was  indorsed  by  the  regis- 
ter in  bankruptcy  and  concurred  in  by  the  judge  of  the 
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federal  court.  Sometime  thereafter  said  land  was  sold  by 
the  trustee  to  Burr  H.  Richards  for  the  sum  of  $1,200, 
subject  to  the  taxes  due  thereon,  and  a  deed  executed  and 
delivered  July  24,  1885.  In  November,  1901,  the  trustee 
filed  a  motion  and  aflftdavit  in  the  federal  court  setting 
out  the  fact  of  a  sale  of  said  land,  the  execution  and  de- 
livery of  the  deed,  and  that  the  records  of  the  court  did 
not  disclose  that  an  order  of  confirmation  had  been  made 
by  the  court,  although  it  was  alleged  that  the  trustee  sup- 
posed and  believed  that  the  sale  had  been  confirmed  long 
prior  thereto.  And  thereupon  the  federal  court  entered  an 
order  confirming  said  sale.  Burr  H.  Richards  departed 
this  life  in  the  city  of  Baltimore  sometime  in  1890,  and  by 
the  terms  of  his  will,  the  land  in  controversy  was  devised 
to  the  plaintiff,  Sarah  J.  Richards.  The  foregoing  con- 
stitutes the  plaintiff's  chain  of  title. 

The  defendant's  chain  of  title  is,  first,  a  tax  deed  made 
by  the  treasurer  of  Harlan  county,  Nebraska,  to  C.  C. 
Flansburg  of  date  December  30,  1882.  Flansburg  con- 
veyed to  Lee  A.  Adams,  December  15,  1883.  Adams  con- 
veyed to  Hugh  G.  Clark,  June  7,  1884,  and  David  Whitney 
and  Samuel  Bauserman  quitclaimed  to  Clark,  May  13, 
1884.  Clark  died  in  1892,  and  Walter  G.  Clark  is  his 
only  heir  and  administrator  of  his  estate.  Adverse  pos- 
session for  more  than  ten  years  was  the  principal  defense. 
The  case  was  heard  by  the  Honorable  H.  M.  Sullivan  who 
took  the  same  under  advisement;  but  prior  to  a  decision  of 
the  case.  Judge  Sullivan  resigned,  whereupon  the  parties 
had  the  evidence  transcribed,  and,  by  agreement,  the  case 
was  submitted  to  Judge  Adams,  on  said  evidence,  who  en- 
tered a  finding  and  judgment  for  the  defendant,  from 
which  the  plaintiff  has  taken  error  to  this  court. 

In  the  printed  brief  of  the  defendant,  as  well  as  in  the 
oral  argument  on  the  submission  of  the  case,  many  ex- 
ceptions were  taken  to  the  regularity  of  the  bankruptcy 
proceedings  through  which  plaintiff  claims  title;  but  as 
we  are  of  the  opinion  that  the  e\idence  fully  supports  the 
claim  of  adverse  possession  asserts  by  the  defendant,  it 
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would  be  a  waste  of  time  to  discuss  the  numerous  objec- 
tions made  to  the  proceedings  in  bankruptcy,  and  the  effect 
of  the  trustee's  deed  to  Burr  H.  Richards. 

Relating  to  the  defense  of  adverse  possession,  the  evi- 
dence is  quite  conclusive  that  Hugh  G.  Clark  rented  the 
land  in  question  to  one  Frank  Shaffer  in  1890.  It  appears 
that  other  owners  of  land  had  built  fences  on  the  east, 
south  and  west  lines  of  the  land  in  dispute  sometime  prior 
to  the  spring  of  1891,  and  that  Shaffer,  on  obtaining  a 
lease  from  Hugh  Q.  Clark,  erected  a  fence  on  the  north 
line  of  the  land  in  the  spring  of  1891.  There  is  some 
controversy  as  to  the  duration  of  Shaffer's  lease,  and  as  to 
the  time  that  he  actually  occupied  the  land.  In  Septem- 
ber, 1890,  Shaffer  wrote  to  Clark  desiring  to  lease  the 
premises  for  two  years,  and  on  November  16,  1890,  he 
wrote  Clark  to  make  out  a  lease  for  two  years  at  twenty- 
five  dollars  a  year,  and  indorsed  on  this  letter  in  the 
handwriting  of  Clark  is  the  following  memorandum :  "W  ^ 
SW  i  14— E  i  SE  i  15-1-17— Harlan  Co.  2  years  |25  per 
year,  payable  May  1,  1891  and  1892." 

Shaffer  again  wrote  Clark,  December  1,  1890,  request- 
ing Clark  to  make  out  a  lease  for  two  or  three  years  and 
send  to  him  at  once,  and  on  December  8,  1890,  he  again 
wrote,  acknowledging  receipt  of  a  letter  from  Clark  with 
a  contract  in  it.  In  this  letter  he  states  that  the  contract 
is  all  right  with  the  exception  of  one  matter  which  Clark 
overlooked,  which  was  in  relation  to  Clark's  buying,  at 
the  end  of  the  lease,  any  fence  that  Shaffer  might  erect 
upon  the  land  at  50  per  cent,  of  its  cost.  .\[ay  9,  1891, 
Shaffer  wrote  to  Clark,  inclosing  $12.50,  one-half  of  the 
agreed  rent  for  1891,  promising  to  remit  the  balance  on 
November  1.  These  letters,  together  with  Clark's  memo- 
randum on  the  letter  of  November  16,  181)0,  are  quite  con- 
clusive in  connection  with  Shaffer's  oral  evidence,  tbat 
Clark  rented  the  premises  to  Shaffer  for  the  years  1801 
and  1892  at  f25  a  year;  and  the  evidence  is  un(lis])uted 
that  Shaffer  held  possession  during  1891,  having,  as  be- 
fore stated,  built  a  fence  along  the  north  line  in  the  spring 


198  NEBRASKA  REPORTS.  [Vol.  72 


Richards  v.  Hnsklns. 


of  that  year.  In  the  year  1892,  Shaffer  went  to  CJolorado, 
and  sold  his  fence  toGiflford  &  Williams.  Whether  he 
sold  the  unexpired  term  of  his  lease  is  a  disputed  question, 
and  the  evidence  relating  thereto  is  quite  unsatisfactory. 
In  his  testimony  Shaffer  says: 

"In  1892  I  was  going  to  quit  down  there  and  I  brought 
some  of  my  cattle  up  in  the  fall  and  I  left  some  down 
there,  and  during  this  time  I  was  figuring  to  sell  the 
fence,  and,  as  I  stated,  I  wrote  to  Mr.  Clark  to  take  the 
fence,  and  he  said  he  would  prefer  not  to  do  it.  He  said 
to  do  the  best  I  could;  that  he  would  rather  I  would  sell 
it,  because  he  was  so  far  away  from  it;  and  I  figured  with 
somebody  else  in  regard  to  selling  it,  and  I  turned  this 
over  to  Gifford  &  Williams  in  1892,  but  whether  it  was 
early  in  the  spring  or  during  the  summer  I  couldn't  tell 
you.'' 

By  the  Court:  When  did  you  close  up  the  deal  with 
them  about  the  fence? 

A.     In  1892. 

Q.     When  did  they  take  the  land? 

A.     In  1892.     •     •     • 

l\y  Mr.  Merrow :  In  regard  to  the  rent  for  the  year  1892, 
state  whether  or  not  these  men,  Gifford  and  Williams, 
setthMl  with  you  for  the  rent  for  that  year? 

A.  I  think  they  did — I  wouldn't  be  positive — My  best 
recollection  is  that  they  did — I  am  not  positive  in  regartl 
to  that — I  think  that  was  included  when  I  sold  the  fence. 

Mr.  Williams,  whose  deposition  was  taken  in  Colorado, 
stated  that  he  occupied  the  land  during  the  years  1892 
and  1893;  that  he  got  possession  from  Frank  Shaffer; 
that  his  best  recollection  is  that  he  paid  Shaffer  the  rent 
for  one  year,  and  J.  B.  Billings  &  Son  for  one  year.  The 
evidence  is  undisputed  that  J.  B.  Billings  &  Son  took 
charge  of  the  land  at  the  request  of  AValt(»r  (i.  Clark  in 
the  spring  of  1893,  and  they  nmtM  it  to  Gifford  &  Wil- 
liams for  the  year  1893,  and  have  cimtinucnl  to  act  as 
agents  for  Walter  6.  Clark  from  that  tiuu^  u])  to  the  date 
of  the  commencement  of  this  action.     While  we  are  not 
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entirely  satisfied  from  the  evidence  that  such  is  the  case, 
our  best  judgment  is  that  Shaffer,  at  the  time  he  sold  his 
fence  to  Giflford  &  Williams,  also  turned  over  the  land  to 
them  for  the  unexpired  term  of  his  lease;  and  while  it  is 
possible  that  Shaffer  did  not  put  Gifford  &  Williams  in 
possession  of  the  land  for  the  time  his  lease  still  had  to 
run  from  the  date  of  their  purchase  of  his  fence,  and  that 
there  was  a  break  in  the  possession  of  the  land  by  Clark, 
through  his  tenants,  we  do  not  think  that  such  break  in 
the  occupation  would  work  an  abandonment  of  the  pos- 
session or  serve  to  interrupt  the  continuity  of  possession 
claimed  by  Clark.  Many  authorities  are  to  the  effect  that 
where  one  has  inclosed  land  and  made  improvements  there- 
on that  he  does  not  abandon  such  possession  by  his  failure 
to  have  it  occupied  by  a  tenant  or  otherwise  for  a  limited 
time,  no  other  person  claiming  or  taking  possession  dur- 
ing such  interval. 

In  Hughs  v.  Pickering^  14  Pa.  St.  297,  the  following 
was  held:  "In  order  to  destroy  the  continuity  of  posses- 
sion, the  vacancy  must  not  be  merely  occasional,  such  as 
occurs  in  every  case  where  a  party,  from  some  cause,  un- 
able to  obtain  a  tenant,  shuts  up  his  property  for  a  short 
time,  or,  indeed,  for  a  long  time."  In  Crispen  v,  Hanna- 
van,  50  Mo.  536,  there  were  several  occasions  when  no  one 
was  actually  pultivating  the  premises,  the  long(*st  of  which 
was  from  about  1861  or  1862  to  1865  or  186().  In  dis- 
cussing the  charge  to  the  jury  as  to  what  would  constitute 
such  a  break  as  would  destroy  the  poss(\ssi()n,  the  court 
say:  "It  might  have  been  inferred  that  living  oflf  from 
the  premises,  a  failure  to  cultivate  them  for  a  year  or 
more,  for  whatever  reason,  would  constitute  such  a  break. 
Nothing  would  be  more  erroneous.  While  an  abandon- 
ment of  the  premises  will  so  break  the  p()ss(\s.sion  of  him 
who  has  occupied,  that  the  constructive  possesion  of  the 
true  owner  will  again  attach,  and  tlius  save  his  right  of 
entry,  every  failure  to  cultivate  the  field  for  a  S(»ason,  or  a 
delay  in  repairing  the  fences  when  destroyed,  will  not  be 
held  to  be  an  abandonment  if  sufficient  reason  appears." 
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This  court  in  Stettnische  v.  Lanib^  18  Neb.  619,  has  said : 
"Where  a  party  erects  a  building  on  a  lot,  and  takes  actual 
possession  of  the  same  as  his  own,  the  fact  that  afterwards 
he,  or  those  claiming  under  him,  rent  the  property,  or  in 
case  it  is  unoccupied,  have  and  claim  the  right  to  the 
possession  of  the  same  where  there  is  no  abandonment,  is 
not  an  interruption  to  the  possession.  ♦  ♦  ♦  The 
building  at  least  belongs  to  the  claimant.  He  may  use 
it  in  any  manner  he  sees  fit ;  and  so  long  as  no  one  enters 
into  possession  thereof  claiming  adversely  to  him  his  pos- 
session is  not  interrupted;  and  possession  being  once  es- 
tablished in  Mrs.  Towle  by  the  erection  of  a  building  on 
the  lot  in  question,  and  taking  possession  of  the  same, 
such  possession  will  be  presumed  to  have  continued  until 
an  interruption  therein  is  proved."  An  even  stronger 
case  is  found  in  De  La  Vega  v.  Butler,  47  Tex.  529. 

While  citing  the  Texas  case  as  showing  to  what  extent 
some  of  the  courts  have  gone,  we  do  not  Avish  to  be  under- 
stood as  Avholly  approving  the  rule  therein  announced. 
We  believe  the  true  rule  to  be  that  an  absolute  abandon- 
ment by  the  claimant,  however  long  his  possession  may 
have  continued,  and  however  great  the  improvements  made 
by  him,  has  the  effect  to  vest  in  the  true  owner  of  the  title 
constructive  possession  of  the  premises,  and  that  the  rule 
announced  by  this  court  in  Stettnische  v.  Lamb,  supra,  is 
the  rule  which  should  prevail.  Measured  by  this  rule, 
Olark,  who  had  taken  actual  possession  of  these  premises 
by  his  tenant,  in  1891,  cannot  be  held  to  have  abandoned 
his  possession  because  his  tenant  may  have  left  the  prem- 
ises before  the  expiration  of  the  lease;  there  being  no  evi- 
dence in  the  record  that  Clark  himself  had  done  anything 
indicating  an  intention  to  disclaim  title  or  to  abandon 
the  possession  which  he  had  taken  through  his  tenant. 

Holding  these  views,  we  recommend  that  the  judgment 
of  the  district  court  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 
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William  A.  Campbell,  Receiver,  v.  Notes,  Noeman  & 
Company  et  al. 

"Fjxxd  Junk  9,  1904.     Na  13,656. 

1.  Decree:  Intehpretation.  A  decree  wherein  a  party  is  directed  to 
pay  a  specific  fund  in  his  hands  into  court  for  distribution 
among  claimants  thereto,  will  not  be  held  to  be  a  lien  upon 
the  real  estate  of  such  party  in  favor  of  the  claimants  unless 
it  l8  provided  by  the  decree  that  the  claimants  recover  of  the 
party  holding  the  fund,  and  that  in  default  of  payment  exe- 
euiion  may  issue. 

2. :  .    Creditors    of    an    insolvent    debtor    filed    a    bill 

against  the  debtor,  joining  with  him  as  defendant  a  bank  to 
whom  the  debtor  was  alleged  to  have  made  a  fraudulent  transfer 
of  chattels,  the  object  of  the  bill  being  to  cancel  the  mortgage  and 
subject  the  fund  created  by  the  sale  of  the  chattels  to  their 
claims.  The  becree  canceled  the  mortgage  and  ordered  the 
bank  to  pay  the  fund  into  court.  Held,  that  the  decree  did  not 
constitute  a  lien  on  the  real  estate  of  the  bank. 

Error  to  the  district  court  for  Johnson  county :  John 
S.  Stull,  Judge.    Reversed. 

L,  G.  Chapman  and  George  A.  Adams^  for  plaintiff  in 
error  William  A.  CampbelL 

fif.  P.  Davidson  and  Hugh  La  Master,  for  Noyes,  Nor- 
man &  Co.  et  al. 

George  Adams  and  Culver  &  Phillips,  for  Kemper, 
Hundley  &  McDonald  Dry  Goods  Oo.  et  al. 

KiRKPATRICK,  C. 

This  case  presents  for  determination  a  contest  between 
plaintiff  in  error,  William  A.  Campbell,  receiver  of  the 
Chamberlain  Banking  House  and  representing  its  general 
creditors,  and  defendants  in  error,  who  claim  a  preferred 
lien  upon  certain  money  in  the  hands  of  the  receiver 
realized  from  the  sale  of  the  real  estate  of  the  bank,  con- 
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sisting  of  the  banking  house  and  the  lot  upon  which  it  is 
situated.  The  banking  house,  hereinafter  called  the  bank, 
is  insolvent,  and  only  a  small  per  cent,  of  its  liabilities  can 
be  paid.  The  trial  court  awarded  defendants  in  error  a 
preference  over  the  general  creditors,  and  the  receiver 
prosecutes  error  to  this  court. 

.  In  order  that  a  clear  understanding  may  be  had  of  the 
questions  presented  by  the  record,  it  will  be  necessary  to 
give  a  brief  history  of  the  transactions  leading  up  to  the 
entry  of  the  judgment  complained  of.  In  the  year  1895 
Renshaw  &  Company  were  engaged  in  the  mercantile  busi- 
ness in  Crab  Orchard,  in  Johnson  county.  At  that  time 
they  were  indebted  to  defendants  in  error,  who  are  whole- 
salers, for  goods.  They  were  also  indebted  to  the  bank 
in  a  sum  amounting  to  about  $2,681.  On  November  6, 
1895,  Renshaw  &  Company  executed  a  mortgage  to  the 
bank  to  secure  the  amount  due  it,  and  the  bank  imme- 
diately took  possession  of  the  stock  of  goods,  and  thereafter 
advertised  the  goods  and  sold  them  under  its  mortgage. 
Soon  after  the  bank  obtained  its  mortgage  and  took  pos- 
session of  the  goods,  the  various  defendants  in  error  com- 
menced actions  in  the  county  court  of  Johnson  county 
against  Renshaw  &  Company,  prosecuted  them  to  judg- 
ment, procured  the  issuance  of  executions,  which,  were 
returned  unsatisfied,  and  thereafter  procured  the  bank 
to  be  garnished.  The  bank  answered  in  the  garnishment 
proceedings,  denying  that  it  was  indebted  to  Renshaw  & 
Company.  The  defendants  in  error  generally  took  excep- 
tions to  the  answer  of  the  bank.  None  of  the  judgments 
obtained  by  defendants  in  error  in  the  county  court  were 
ever  transcripted  to  the  district  court.  On  June  1,  1896, 
the  creditors  of  Renshaw  Company,  who  had  obtained 
their  judgments  in  the  county  court,  defendants  in  error 
herein,  united  in  a  creditors'  bill  asking  to  have  the  mort- 
gage which  Renshaw  &  Company  had  executed  to  the 
bank  declared  fraudulent  and  void,  and  to  require  it  to 
pay  the  money,  which  it  had  realized  from  the  sale  of  the 
stock  of  goods  of  Renshaw  &  Company,  into  court  to  be 
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applied  in  satisfaction  of  the  judgments  obtained  in  the 
county  court.  The  bank  answered,  setting  up  the  bona 
fides  of  its  mortgage.  Trial  was  had,  and  on  November  8, 
1900,  a  decree  was  entered  holding  that  the  mortgage  in 
controversy  was  fraudulent  and  void,  and  ordering  the 
bank  to  pay  to  the  clerk  of  the  court  for  the  benefit  of 
defendants  in  error,  plaintiffs  in  the  creditors'  bill  suit, 
the  sum  of  $3,472.73,  being  the  value  of  the  goods  sold  by 
the  bank  under  its  mortgage,  with  interest  thereon  up  to 
the  date  of  the  decree.  The  bank  prosecuted  error  pro- 
ceedings from. the  decree  so  entered  to  this  court,  where 
the  decree  was  affirmed. 

In  the  meantime  the  bank  had  become  insolvent,  and  on 
September  11,  1902,  plaintiff  in  error  was  appointed  and 
qualified  as  receiver,  and  took  possession  of  all  the  prop- 
erty of  the  bank.  Thereupon,  and  on  January  23,  1903, 
defendants  in  error  commenced  this  proceeding  against  tlie 
bank,  asking  that  they  be  allowed  a  preferred  claim  for 
the  amount  which  the  district  court  in  the  decree  of  No- 
vember 8, 1900,  directed  the  bank  to  pay  to  the  clerk  of  the 
court  for  the  satisfaction  of  the  county  court  judgments, 
upon  the  ground  that  the  decree  of  November  8,  1900,  was 
of  such  a  character  as  to  become  a  lien  upon  the  real  estate 
of  the  bank,  and  thus  make  the  claims  of  defendants  in 
error  superior  to- that  of  the  general  creditors. 

Plaintiff  in  error,  as  receiver,  resisted  this  application, 
claiming  that  the  decree  of  November  8,  1900,  was  not  a 
lien  upon  the  real  estate  of  the  bank.  The  trial  court 
found  against  the  receiver,  and  adjudged  the  claims  of 
defendants  in  error  prior  liens  upon  the  fund  to  be  applied 
pro  rata  upon  their  several  county  court  judgments.  The 
correctness  of  this  judgment  of  the  trial  court  is  the  ques- 
tion presented  for  determination  in  this  case. 

Before  the  trial  of  the  case,  the  receiver,  by  order  of 
the  court,  sold  the  real  estate  of  the  bank,  consisting  of  the 
banking  house  and  the  lot  upon  which  it  stood.  Defend- 
ants in  error  objected  to  the  confirmation  of  the  sale,  and 
it  was  thereupon  agreed  between  all  parties  that  the  sale 
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should  be  confirmed  and  the  money  retained  in  the  hands 
of  the  receiver,  pending  the  final  determination  of  this 
case. 

Defendants  in  error  seem  not  to  attach  importance  to 
the  fact  that  garnishment  was  had  upon  the  bank,  further 
than  to  contend  that  the  creditors'  bill  to  set  aside  the 
mortgage  given  bv  Kenshaw  &  Company  to  the  bank  was 
more  than  a  cnniitors'  bill,  in  that  it  was  in  fact  a  suit 
against  the  garnishee  because  of  an  unsatisfactory  an- 
swer. The  controlling  question  in  the  case,  however, 
seems  to  be  whether  the  decree  of  November  8,  1900,  is  of 
such  a  character  as  to  become  a  lien  on  the  real  estate  of 
the  bank. 

For  the  purpose  of  ascertaining  the  full  import  of  the 
judgment  under  consideration,  it  will  be  convenient  to 
quote  at  some  length  from  both  the  petition  of  defendants 
in  error  and  the  judgment  itself.  From  the  former  we 
Avill  quote  the  following: 

"Wherefore  these  plaintiffs  pray  that  an  account  may  be 
taken  of  the  amount  due  each  of  said  plaintiffs  upon  its 
judgment  against  said  F.  D.  Renshaw  &  Co.,  that  it  may 
be  found,  adjudged  and  decreed  that  the  said  plaintiffs  and 
each  of  them  obtain  a  lien  upon  the  goods  of  the  said 
F.  D.  Kenshaw  &  Co.,  so  taken  possession  of  by  the  said 
Chamberlain  Banking  House  and  the  proceeds  of  said 
goods;  and  that  said  liens  are  still  valid  and  subsisting 
and  binding  upon  said  goods  and  the  proceeds  of  the 
same  in  the  possession  of  the  defendant  bank  and  prior  to 
all  other  liens  thereon;  that  said  chattel  mortgage  so 
made  to  the  Chamberlain  Banking  House  be  found  and 
decreed  to  be  fraudulent  and  void  as  to  these  plaintiffs 
and  each  of  them,  and  that  the  said  mortgage  may  be  can- 
celed and  set  aside,  and  out  of  the  proceeds  of  the  sale  of 
said  goods  the  said  Chamberlain  Banking  House  may  be 
ordered  and  decreed  to  pay  to  these  plaintiffs,  or  into  this 
court  for  them,  the  amount  of  the  respective  claims  against 
P.  D.  Benshaw,  and  for  such  other  and  further  relief  as 
may  be  just  and  equitable/' 
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From  the  decree  it  will  oi^ly  be  necessary  to  quote  the 
following : 

"It  is,  therefore,  considered,  ordered,  adjudged  and  de- 
creed that  the  chattel  mortgage  executed  by  P.  D.  Ken- 
shaw  &  Company  to  the  Chamberlain  Banking  House  on 
the  6th  day  of  November,  1895,  to  secure  the  payment  of 
12,681.23,  be  and  the  same  is  declared  to  be  absolutely  null 
and  void,  and  that  the  defendant,  the  Chamberlain  Bank- 
ing House,  pay  to  the  clerk  of  this  court  the  said  sum  of 
12,681.23,  together  with  interest  at  the  rate  of  seven  per 
cent,  per  annum  from  the  6th  day  of  November,  1895,  be- 
ing a  total  sum  of  $3,472.73,  including  interest,  and  that 
said  sums  be  distributed  pro  rata  to  the  several  plaintiffs 
in  this  action,  that  is  to  say,"  etc. 

It  will  be  observed  that,  in  the  prayer  of  their  petition, 
d(*fendants  in  error  sought  only  to  have  the  chattel  mort- 
gage declared  to  be  a  nullity,  under  and  by  virtue  of  which 
the  bank  should  obtain  no  rights  or  claim  to  the  goods  of 
the  Kenshaw  Company  or  any  moneys  realized  from  the 
sale  of  such  goods ;  and  further,  to  have  the  goods,  or  the 
money  realized  from  the  sale  thereof  by  tlie  bank,  made 
available  for  the  satisfaction  of  their  liens  and  claims 
against  Kenshaw  &  Company.  From  the  judgment,  it  is 
♦  lear  that  the  court  attempted,  and  we  think,  did  give 
them  all  that  they  asked;  that  is  to  say,  the  mortgage 
was  nullified  and  canceled,  so  that  any  rights  under  it 
L-onveyed  to  the  bank  were  abolished;  and  as  the  goods 
were  converted  into  money,  the  decree  directs  that  the 
mon<^y  be  paid  into  the  court  for  distribution  among  de- 
fendants in  error. 

We  have,  then,  a  decree  by  which  a  certain  instrument 
is  canceled,  the  result  of  which  presumably  creates  a 
fund;  and  thereupon  a  direction  to  the  party  in  whose 
possession  the  fund  is  to  pay  it  over.  But  there  is  no 
(N'iii'l  lici-e  t!iat  <nie  party  shall  have  and  recover  of  the 
other  a  sum  certain,  and  that  in  default  of  payment  exe- 
cution shall  issue.  It'does  not  s(H'm  to  us  that  the  decree 
under  consideration  is  one  upon  which  an  execution  could 
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have  issued  against  the  bank,,  to  be  levied,  as  in  the  case 
of  an  ordinary  money  judgment,  upon  any  of  its  property, 
no  more  than  an  order  issues  to  the  bank  to  pay  into  the 
coui-t  a  fund  presumably  in  its  hands.  The  decree  clearly 
adjudicates  that  the  bank  has  no  claim  or  right  to  that 
fund ;  but  we  read  this  decree  in  vain  for  any  intimation 
of  an  intention  to  render  a  general  money  judgment 
against  the  bank.  We  do  not  think  we  are  now  concernea 
with  the  question  whether  the  court  had  jurisdiction  to 
give  judgment  in  favor  of  defendants  in  error  against 
the  bank  for  a  specific  sum  of  money,  in  default  of  pay- 
ment of  which  execution  should  issue.  It  is  sufficient  to 
.say  that  defendants  in  error  neither  asked  for  such  relief 
nor  did  the  court  grant*  it. 

In  order  that  defendants  in  error  may  now  have  the 
relief  granted  them  by  the  lower  court  in  the  case  at  bar, 
it  ought  to  be  made  to  appear  that  the  decree  under  con- 
sideration, as  that  decree  stood  of  record,  would  charge  a 
prospective  purchaser  of  the  real  estate  of  the.  bank  that 
there  was  a  valid  and  subsisting  judgment  against  the  bank 
upon  which  an  execution  might  issue.  The  view  we  enter- 
tain is  that  this  decree  would  not  constitute  such  notice. 
He  who  inquired  would  have  ascertained  that  a  certain 
chattel  mortgage  executed  to  the  bank  had  been  canceled, 
and  that  the  bank's  claim  upon  the  fund  created  by  its 
assumption  of  possession  and  sale  of  the  mortgaged  chat- 
tels had  been  adjudicated  advei*sely  to  the  bank,  and  that 
it  had  been  directed  by  the  order  of  the  court  to  pay  this 
fund  into  court  for  distribution  among  certain  claimants 
thereof. 

In  view  of  what  has  been  said,  it  follows  that  the 
judgment  of  the  district  court,  giving  to  the  defendants 
in  error  a  preference  over  the  other  creditors  of  the 
bank,  is  wrong,  and  ought  not  to  stand.  It  is  therefore 
recommended  that  the  judgment  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Lhtton,  C,  concurs. 
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By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings. 


Beyebsed. 


John  Todd,  appellant,  v.  York  County  et  al., 
appellees. 

Filed  June  30,  1904    No.  13,214. 

1.  Waters:  Drainage.     An  owner  has  the  right  to  protect  his  land 

from  surface  water,  and,  in  the  interest  of  good  husbandry,  to 
drain  lagoons  or  basins  thereon  of  a  temporary  character  by 
discharging  such  surface  waters  by  means  of  artificial  channels 
into  a  natural  surface  water  drain  on  his  own  property  and 
through  such  drain  or  channel  on  and  over  the  land  of  another, 
provided  such  person  acts  In  a  reasonable  and  careful  manner 
and  without  negligence,  and  the  injury,  if  any,  resulting  there- 
from to  such  lower  proprietor  by  reason  of  the  increased  flowage 
in  the  natural  surface  water  drain  will  be  accounted  damnum 
absque  injuria.  For  negligence  in  the  manner  of  accomplishing 
the  improvement,  such  owner  is  responsible  and  accountable  to 
those  injured  by  his  negligent  acts. 

2.  Liability  for  Damages.     An   owner's   right   to   discharge   surface 

water  from  his  premises  does  not  extend  so  far  as  to  permit 
him  to  collect  it  in  a  volume  and  by  means  of  an  artificial 
channel  discharge  It  upon  another's  land,  contrary  to  the  natural 
course  of  drainage,  to  the  latter's  damage  and  detriment. 

Appeal  from  the  district  court  for  York  county: 
Benjamin  F.  Good,  Judge.    Affirmed, 

Meeker  &  Wray^  for  appellant. 

F.  G.  Power  and  Charles  F.  Stroman^  contra. 

H0LCX)MB,  0.  J. 

An  injunction  was  applied  for  to  restrain  defendant 
from  diverting  surface  water  onto  plaintiff's  premises, 
and,  from  an  order  denying  the  application  and  dismissing 
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the  action,  the  latter  appeals.  The  plaintiff  and  defendant 
own  adjoining  quarter  sections  of  land  with  a  public 
highway  running  between.  The  plaintiff's  land  lies  to 
the  west  of  the  defendant's,  the  county  occupying  its 
land  as  a  "poor  farm.''  A  liberal  quotation  from  the  de- 
cision of  the  trial  court  will  conduce  to  a  more  intelligent 
understanding  of  the  case  and  of  the  legal  propositions  to 
be  considered.  What  is  there  said  is  fairly  reflected  by 
the  record.  Says  the  trial  court:  "North  and  west  of 
Todd's  land  a  draw  has  its  source  which  runs  diagonally 
across  the  northeast  corner  of  his  land,  crosses  the  public 
road  and  enters  the  land  of  the  county  well  to  the  north 
side.  This  draw  runs  in  a  southerly  direction  for  more 
than  60  rods  upon  the  county  farm,  and  then  bears  to  the 
southwest  across  the  public  road,  and  then  runs  across 
the  southeast  comer  of  Todd's  land,  and  from  thence 
into  Beaver  creek,  4  or  5  miles  distant.  This  draw  is 
the  natural  surface  drainage  for  more  than  400  acres  of 
land  before  it  enters  the  county  farm.  Its  bed  is  generally 
crovssed  in  farming  the  land  in  and  on  either  side  of  it.  The 
east  half  of  the  county  farm  is  low,  and  near  its  center 
is  some  basin  land  upon  which  the  surface  water  naturally 
runs  from  60  or  70  acres  of  surrounding  land.  Between 
this  basin  or  low  land  and  the  draw^  west  of  it,  there  is  a 
rim  or  ridge  which  would  prevent  the  water  from  finding 
its  way  into  the  draw.  About  twelve  years  ago  the  then 
owner  of  the  county  farm  dug  a  ditch  or  drain  from  this 
low  land  in  a  westerly  direction  through  the  ridge  and  into 
the  draw,  the  ditch  at  its  deepest  point  being  about  four 
feet.  This  ditch  enters  the  draw  at  a  point  about  15  rods 
east  of  plaintiff's  land.  The  county  purchased  its  farm 
about  three  years  since  and  has  opened  and  cleaned  the 
ditch,  so  that  the  basin  land  on  the  east  side  of  its  farm  is 
drained  into  the  draw  and  thence  through  plaintiff's  farm. 
None  of  the  water  in  the  basin  would  find  its  way  into  this 
draw  but  for  the  ditch  above  mentioned.  In  wet  seasons 
the  flow  through  the  draw  is  appreciably  increased  and  it 
continues  to  flow  longer  than  it  did  before  the  opening  of 
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the  ditch.  This  action  was  b^un  to  enjoin  the  county  and 
its  officers  from  draining  its  low  land  into  the  draw.  The 
plaintiff  claims  that  his  land  has  been  injured  in  value 
by  reason  of  the  construction  and  maintenance  of  the 
ditch.  The  defendant  .claims  that  it  has  a  lawful  right 
to  make  use  of  this  natural  surface  drainage  for  its  own 
benefit.  The  facts  are  practically  undisputed,  and  in  view 
of  the  holding  of  our  supreme  court,  it  is  believed  that 
the  issue  is  wholly  one  of  law.  It  was  neither  alleged  nor 
proved  that  the  county  was  negligent  in  the  construction 
or  maintenance  of  the  ditch,  and  the  question  for  deter- 
mination is,  whether  otie  may  conduct  surface  water  into 
a  draw  on  his  own  premises  and  thus  increase  the  flow 
of  the  draw  to  the  injury  of  his  neighbor.  Whatever  may 
be  the  rule  in  other  jurisdictions,  it  is  well  settled  that 
the  proprietor  of  lands  may  by  a  proper  use  and  improve- 
ment upon  them  deflect  surface  waters;  and  for  conse- 
quent damages  to  his  neighbor  he  is  not  liable  in  the 
absence  of  negligence."  The  surface  water  sought  to  be 
deflected  in  the  manner  complained  of  does  not  constitute 
a  lake,  pond  or  lagoon  of  a  permanent  character.  In 
seasons  when  the  precipitation  is  above  normal  and  in  the 
more  rainy  periods  of  the  year,  water  collects  therein  and 
so  remains  for  a  period  of  time.  In  the  drier  portions  of 
the  year,  by  evaporation  and  percolation,  the  water  passes 
off,  leaving  the  land  dry  as  other  portions  thereof.  It  is,  as 
we  understand  the  record,  not  denied  but  that  the  means 
resorted  to  by  the  defendant  for  the  purpose  of  reclaim- 
ing the  basin  or  swamp  land  on  its  premises  and  relieving 
it  of  the  accumulation  of  surface  water  which  would  other- 
wise collect  thereon  are  the  most  appropriate  and  best 
calculated  to  accomplish  the  desired  result.  While  there 
are  allegations  in  the  pleadings  tending  to  raise  an  issue 
as  to  whether  the  natural  drainage  is  toward  the  draw  and 
in  the  direction  of  the  course  of  the  artificial  drain,  and 
whether  the  methods  adopted  are  reasonably  well  calcu- 
lated to  effectuate  with  the  least  possible  injury  the  rec- 
lamation of  the  swamp  or  basin  land,  yet  the  evidence 
17 
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clearly  supports  the  inference  that  the  improvement  as  it 
was  undertaken  is  the  practical,  most  natural,  and  reason- 
able plan  j;hat  could  be  adopted.    No  inference  of  n^li- 
gence  or  improper  adoption  and  execution  of  plans  in  re- 
claiming the  land  sought  to  be.  relieyM  of  the  surface 
water  collected  thereon  can  be  drawn  from  any  of  the 
evidence  appearing  in  the  record.     It  is  the  contention 
of  counsel  for  plaintiff  that,  wholly  aside  from  any  ques- 
tion of  n^ligence,  it  is  an  actionable  wrong  for  the  defend- 
ant to  collect  in  the  artificial  drain  constructed  by  it  the 
waters  draining  naturally  into  the  basin  or  low  lying  land 
on  its  own  premises  and  discharge  them  into  the  draw 
running  through  its  own  land  and  thence  through  such 
draw  on  the  premises  of  the  defendant.  This,  it  is  claimed, 
is  a  wrongful  invasion  of  a  well  established  right.    Not- 
withstanding the  rule  of  the  common  law  as  to  surface 
water  being  regarded  as  the  common  enemy,  say  counsel, 
the  doctrine  does  not  extend  so  far  as  to  permit  one  land- 
owner to  cast  surface  water  in  a  body  upon  his  neighbor's 
land  and  if  he  does  so,  he  is  liable  for  the  injury  sustained. 
The  draw  or  ravine  into  which  the  surface  water  from  the 
basin  on  the  defendant's  premises  is  drained,  is  not  a  water- 
course in  the  technical  sense  of  the  term.    It  is,  however, 
unmistakably  a  natural  waterway  or  channel  in  which 
surface  water  is  collected  and  flows  to  its  mouth,  and 
affords  an  outlet  for  all  the  water  naturally  draining 
therein  from  the  surrounding  country  into  Beaver  creek, 
a  natural  watercourse,  where  it  finds  its  way  some  four 
or  five  miles  distant.    The  draw  in  question  is  a  natural 
surface  water  channel,  not  of  course  having  a  sustained 
flow  nor  any  permanent  source  of  supply.     It  carries  to 
the  cre^  the  surface  water  after  each  recurring  rain  or 
the  melting  of  snow  and  then  becomes  dry.    It  has  not  a 
worn  channel  cut  in  the  soil  and  its  bottom  is  grown  over 
with  grass  when  not  in  cultivation.    It  is  one  d^ree  re- 
moved   from    natural    watercourses    according   to   their 
technical  signification.    The  defendant's  land  lies  within 
the  territory  drained  by  the  draw  in  question;  that  is,  the 
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surface  water  falling  thereon  naturally  finds  its  way  into 
this  draw  and  thence  into  the  stream  into  which  the 
draw  empties.    The  part  of  defendant's  land  sought  to  be 
reclaimed  has  no  natural  outlet.     It  is  a  basin^  and  the 
natural  drainage  is  toward  the  center  thereof.    The  basin 
acts  as  a  receptacle  for  the  surface  water  falling  on  60  or 
70  acres.     If,  however,  the  basin  were  filled  up  or  if 
drained  of  its  accumulated  water,  the  natural  drainage 
would  be  toward  and  into  the  draw  passing  through  and 
over  a  part  of  the  defendant's  land  and  on  and  over  the 
land  of  the  plaintiff.   Good  husbandry  is  promoted  by  the 
reclamation  of  this  waste  land  and  using  it  for  tillage  pur- 
poses.   But  for  its  wet  character  because  of  the  conforma- 
tion of  the  surface,  the  land  would  be  as  useful  and  valu- 
able as  other  farm  lands  in  the  immediate  vicinity.    If  it 
is  not  permissible  to  drain  the  waters  off  and  into  the 
draw,  and  thereby  improve  the  land  for  agricultural  pur- 
poses, then  defendant  must  permit  the  land  to  lie  and 
remain  useless  and  the  water  to  stand  and  remain  there- 
on, except  as  it  may  pass  off  by  evaporation  or  percolation. 
Under  facts  and  circumstances  such  as  narrated,  is  it  an 
infringement  of  the  rights  of  the*  plaintiff  by  an  artificial 
channel  to  drain  the  water  from  the  swamp  land  of  the 
defendant  into  the  draw  passing  through  its  premises  and 
there  permit  it  to  flow  down  and  over  the  defendant's 
lands?    In  other  words,  by  adhering  to  the  natural  course 
of  drainage  may  the  surface  water  draining  into  the  draw 
be  increased  to  the  extent  necessary  to  drain  the  65  or  70 
acres  which  would  otherwise  flow  into  the  basin  on  de- 
fendant's land  and  there  remain?    It  may  be  conceded  that 
some  injury  results  to  the  proprietor  of  the  lower  estate 
by  reason  of  the  increased  flow  of  surface  water  thus 
drawn  on  his  land,  and  the  direct  question  is  whether  the 
law  affords  him  a  remedy  or  whether  it  is  an  injury 
damnim  absque  injuria.     Surface  water  is  regarded  as 
the  common  enemy  which  every  proprietor  may  fight  or  get 
rid  of  as  best  he  may;  and  a  landowner  may  expel  from 
hifi  land  all  mere  surface  water  in  draining  his  soil  for 
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agricultural  purposes,  and  an  adjoining  landowner  will 
have  no  right  of  action  by  reason  of  such  diversion.  Gould, 
Waters  (3d  ed.),  sec.  265  and  authorities  cited.  The  above 
rule,  like  all  others,  has  its  exceptions  and  limitations. 
Another  rule  well  established  and  related  to  the  first  is 
that  a  landowner  has  no  right  to  rid  his  land  of  surface 
water  by  collecting  it  in  an  artificial  channel  and  dis- 
charging it  upon  an  adjoining  proprietor.  To  do  so  would 
violate  elementary  principles  of  justice.  The  adjoining 
proprietor's  land  ought  not  to  be  made  to  bear  a  burden 
naturally  belonging  to  the  other  estate.  But  it  is  said  a 
landowner  may  drain  his  land  by  artificial  ditches  and 
thereby  cause  the  water  to  pass  more  rapidly  and  with 
increased  volume  onto  the  adjacent  land  of  the  lower  pro- 
prietor if  the  same  water  would  not  naturally  flow  in  a 
different  direction  and  he  acts  with  the  pipoper  regard  for 
his  neighbor's  welfare.  Gould,  Waters  (3d  ed.),  sec.  271. 
Prom  these  rules  of  general  application  and  the  prior  de- 
cisions of  this  court  touching  the  doctrine  of  surface 
waters,  has  the  plaintiff  brought  himself  within  the  rule 
and  the  reason  of  it  and  is  he  entitled  to  an  order  per- 
petually enjoining  the  defendant  from  maintaining  the 
artificial  ditch  constructed  for  the  purpose  of  reclaiming 
and  utilizing  for  agricultural  purposes  the  land  drained 
thereby?  In  Davis  v.  Londgrecn,  8  Neb.  43,  an  early  case 
in  this  court,  it  is  held  that :  "The  owner  of  a  natural  pond 
or  reservoir  wherein  the  surface  water  from  the  surround- 
ing land  accumulates,  and  from  which  it  has  no  means  of 
escape  except  by  evaporation  or  percolation,  cannot  law- 
fully, by  means  of  a  ditch,  discharge  such  water  upon  the 
land  of  his  neighbor,  to  his  injury."  It  is  apparent  from  a 
reading  of  the  opinion  in  that  case  that  what  the  court  in 
fact  decided  was  that  the  surface  water  on  the  upper  estate 
could  not  be  collected  in  an  artificial  channel  and  thrown 
on  the  land  below  there  to  remain,  or  to  cut  a  channel  for 
itself  to  some  lower  level.  The  principle  enunciated  may 
be  considered  as  the  accepted  common  law  rule  relating 
to  the  deflection  of  surface  waters,  and  is  and  has  been  the 
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doctrine  obtaining  in  this  state  since  its  first  announce- 
ment. The  allegation  in  the  petition  in  that  case  on 
which  the  right  to  relief  was  predicated,  as  disclosed  by 
the  opinion,  was  that  the  water  drained  through  the  arti- 
ficial channel  spreads  over  and  into  several  acres  of  culti- 
vated land  and  renders  the  same  not  cultivable  and  unfit 
for  use;  that  it  had  begun  to  cut  a  watercourse  and  that 
the  natural  result  from  such  ditch  "is  to  cause  all  the  water 
accumulating  in  said  pond  after  each  rain,  and  in  the 
spring  season,  to  flow  over,  into,  and  across  the  said  land 
of  plaintiff,  thereby  rendering  the  same  wholly  unfit  for 
tillage,  and  to  cut  said  watercourse  across  plaintiff's  land 
of  greater  depth  and  Avidth  each  time  said  pond  is 
drained."  The  Londgreen  case  was  followed  in  Fremont, 
E.  d  M.  V.  R,  Co.  V,  Marlcy,  25  Neb.  138.  It  is  there 
again  held,  that  a  party  has  no  right  to  collect  surface 
waters  in  a  ditch  and  permit  them  to  flow  on  the  land  of 
another  without  the  latter's  consent.  Gregory  v.  Bushj 
64  Mich.  37,  31  N.  W.  90,  was  in  the  case  last  referred  to 
cited  and  quoted  from  approvingly  wherein  it  is  said  b> 
the  supreme  court  of  Michigan:  "One  has  a  right  to 
ditch  and  drain  and  dispose  of  the  surface  water  upon  his 
land  as  he  sees  fit;  but  he  is  not  authorized  to  injure,  by 
so  doing,  the  heritage  of  his  neighbor.  He  cannot  collect 
and  concentrate  such  waters,  and  pour  them  through  an 
artificial  ditch  in  unusual  quantities  upon  his  adjacent 
proprietor."  In  the  latter  case  decided  by  this  court,  as 
in  the  former,  the  question  for  consideration  was  the 
throwing  of  unusual  quantities  of  surface  water  by  means 
of  artificial  channels  on  the  lower  proprietor's  land  where 
it  rested  or  found  its  way  gradually  to  some  lower  level. 
In  neither  of  these  two  cases  was  the  question  here  pre- 
sented, considered  or  decided.  The  right  to  the  use  of  a 
natural  surface  waterway  or  channel  in  carrying  off  sur- 
face water  or  to  increase  its  flowage  by  the  drainage 
through  artificial  channels  of  ponds  and  lagoons  of  a  tem- 
porary character  did  not  enter  into  the  consideration  of 
either  case,  and  in  each  it  was  very  properly  decided  that 
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the  lower  proprietor  should  be  protected  from  an  inyasion 
of  a  substantial  right  by  throwing  unnecessarily  and  in  un- 
usual quantities  accumulated  surface  waters  on  the  lower 
land  to  its  damage  and  detriment.  The  act  complained  of 
and  the  wrong  relieved  against,  was  the  burdening  of  the 
lower  estate,  and  where  the  relief  of  one  could  be  accom- 
plished only  by  the  imposition  of  a  like  burden  on  the 
other.  Where  there  are  two  estates  otherwise  equally 
favorably  situated  by  nature,  and  one  is  burdened  by  an 
accumulation  of  surface  water  in  a  pond  or  lake,  it  is 
difficult  to  conceive  of  any  sound  principle  of  justice  which 
would  permit  the  estate  so  burdened  to  be  relieved  by  col- 
lecting in  an  artificial  ditch  such  surplus  waters,  and 
casting  them  upon  the  land  of  the  lower  proprietor  to  his 
damage  and  detriment.  Each  proprietor  takes  the  land 
as  nature  has  formed  it,  and  one  ought  not  to  improve  his 
estate  solely  at  the  expense  of  his  more  fortunate  neighbor. 
In  the  case  at  bar,  strictly  speaking,  the  defendant  does 
not  collect  the  accumulated  surface  water  and  by  means  of 
artificial  channels  cast  it  on  the  land  of  the  lower  propri- 
etor. What  it  does,  in  fact,  is  to  drain  the  basin  on  its 
own  land  by  an  artificial  channel  into  a  draw  or  natural 
waterway  for  surface  water  passing  over  its  land,  where 
the  water  flows  according  to  the  natural  course  of  drain- 
age over  the  lands  of  the  lower  proprietor,  thereby  increas- 
ing the  flow  of  the  surface  water  channel  to  the  extent  of 
surface  drainage  on  65  or  70  acres  of  land.  It  is  argued 
that  tiie  natural  course  of  drainage  is  toward  the  center 
of  the  basin  on  defendant's  land,  and  therefore  it  cannot 
be  said  that  the  artificial  drainage  only  expedites  the  flow 
of  surface  water  which  would  otherwise  And  its  way  into 
the  draw  and  onto  plaintiff's  land.  What  in  fact  is  done, 
say  counsel,  is  to  divert  into  a  new  channel  and  in  a 
different  direction,  contrary  to  the  natural  course  of 
drainage,  the  surface  waters  collected  in  such  basin 
and  that  such  a  drainage  of  surface  waters  is  opposed  to 
all  the  rules  governing  the  control  and  deflection  of  surface 
waters.    We  do  not  regard  the  argument  as  wholly  sound. 
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Of  course  the  drainage  is  toward  the  center  of  the  basin. 
This,  however,  may  be  said  of  thousands  of  depressions  in 
the  surface  of  land  in  any  specified  territory  drained  in 
one  general  direction  and  into  a  certain  surface  water 
drain.    Yet  one  would  not  seriously  argue  that  such  de- 
pressions could  not  be  filled  or  drained  by  ditches,  and  yet 
the  waters  therefrom  would  continue  to  flow  according  to 
the  natural  course  of  drainage.    The  territory  immediately 
surrounding  the  basin  except  as  modified  by  the  basin 
itself  drains  into  the  draw  passing  over  plaintiff's  land. 
The  draw  is  the  natural  outlet  for  the  surface  water  fall- 
ing in  that  territory  and  is  the  natural  outlet  for  the  basin 
and  the  land  drained  into  it  if  it  is  to  have  any  outlet  at 
all.     Treating  the  basin  and  the  land  drained  into  it  as 
an  independent  watershed,  then  counsel's  position  is  right; 
but  viewing  the  land,  as  we  think  should  be  done,  as  hav- 
ing a  natural  drainage  into  some  permanent  lake  or  other 
similar  body  of  water,  or  into  a  regular  watercourse  by 
means  of  surface  water  channels,  the  territory  in  question 
properly  and  naturally  drains  into  the  draw  spoken  of 
and  thence  into  Beaver  creek,  a  natural  watercourse.    In 
Rath  V.  Zemhleman^  49  Neb.  351,  a  case  decided  in  1896 
and  upon  a  record  presenting  an  almost  identical  state  of 
facts  as  in  the  case  at  bar,  after  reviewing  the  prior  de- 
cisions, it  is  by  the  court  held,  "In  an  action  for  damages 
alleged  to  have  been  caused  by  the  drainage  of  surface 
water  from  a  pond  on  defendant's  land  into  a  draw,  by 
which  such  water  was  conducted  to  and  across  the  land  of 
plaintiff,  an  admission  by  plaintiff  that  the  draw  was  a 
natural  waterway  and  had,  since  his  ownership  of  the  land 
claimed  to  have  been  damaged,  been  such  a  waterway,  and 
that  the  water  generally  from  that  portion  of  the  country 
had  flowed  through  this  ravine,  precluded  the  possibility 
of  a  recovery  of  damages  for  the  destruction  of  grass  in 
the  bed  of  such  draw  on  his  premises  caused  by  the  addi- 
tional flowage  resulting   from  the  aforesaid  drainage." 
Ryan,  C,  writing  the  opinion  of  the  court,  says:  "On  the 
trial  it  was  admitted  by  the  plaintiff,  in  open  court,  that 
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the  draw  through  which  the  water  flowed  from  the  de- 
fendant's land  to  and  across  plaintiff's,  was  a  natural 
waterway  running  from  Clay  county,  and  that  it  had  been 
such  ever  since  the  plaintiff  had  occupied  his  premises,  and 
that  the  waters  from  that  country  were  drained  through 
this  ravine  or  draw  and  ran  down  through  plaintiff's  land. 
In  view  of  the  holdings  of  this  court  since  the  trial  of 
this  case,  announced  in  Anheuser-Busch  Brewing  Ass'n  v. 
Peterson^  41  Neb.  897;  Mm^rissey  v.  Chicago,  B.  db  Q.  R. 
Co,,  38  Neb.  406;  Lincoln  &  B.  H.  R.  Co.  v,-  Sutherland,  44 
Neb.  526;  City  of  Beatrice  v.  Leary,  45  Neb.  149,  and 
Jacohson  i\  Van  Boening^  48  Neb.  80,  the  plaintiff  in  no 
event  could  have  recovered  damages  in  the  face  of  his 
admissions  as  to  the  flowage  and  the  character  of  the  water- 
way which' it  followed."  The  principles  underlying  the 
decision  in  the  case  cited  and  in  the  one  at  bar  are  almost 
if  not  quite  the  same.  In  fact  the  two  cases  cannot  well  be 
distinguished.  If  the  injury  to  the  hay  in  the  draw  because 
of  the  drainage  therein  of  surface  water  by  means  of 
ditches  afforded  no  ground  of  recovery,  then  the  increased 
flowage  in  the  case  at  bar,  by  reason  of  the  drainage  of 
the  basin,  cannot  justify  an  Injunction  against  its  further 
continuance.  We  can  hardly  escape  the  conclusion  that 
the  Rath-Zembleman  case  must  necessarily  govern  us  in 
the  disposition  of  the  one  at  bar  unless  it  may  be  said 
that  the  case  ought  not  to  be  followed.  The  decision  is 
based  expressly  upon  the  authority  of  the  prior  holdings 
in  this  jurisdiction.  An  examination  of  these  several 
decisions  warrants  the  conclusion  that  in  this  jurisdiction 
the  rule  is,  the  drainage  of  mere  surface  water  collected 
from  rains  and  melting  snows  in  lagoons  or  basins,  when 
done  without  negligence,  and  for  the  purpose  of  reclaim- 
ing what  would  otherwise  be  waste  land,  in  the  interest  of 
good  husbandry,  by  an  artificial  channel  and  according  to 
th(»  natural  coui*se  of  drainage,  may  be  accomplished  by  di- 
verting such  waters  into  a  natural  surface  waterway  or 
channel  on  the  owner's  land  where  it  finds  an  outlet  in  a 
stream  or  natural  watercourse,  and  that  the  injury,  if  any, 
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resulting  to  a  lower  landed  proprietor  over  whose  land  it 
flows  is  incidental  only  and  for  which  no  damages  will  ac- 
crue nor  relief  be  awarded  by  enjoining  a  continuance  of 
the  drainage  of  such  surface  water  by  the  method  resorted 
to  for  that  purpose.  The  authorities  cited  in  the  opinion  of 
the  case  last  referred  tp  fairly  support  the  proposition 
stated  in  the  syllabus.  Morrissey  v,  Chicago^  B.  &  Q.  R. 
Co.y  supra^  was  a  case  involving  the  right  to  deflect  sur- 
face water  in  the  construction  of  a  railroad  embankment, 
and  it  is  held,  following  the  common  law  rule,  that  where 
such  an  embankment  is  not  negligently  constructed  and  it 
deflects  or  throws  back  surface  water  from  its  natural 
course,  the  railroad  company  is  not  liable  in  damages  to 
the  proprietor  of  neighboring  lands  thereby  incidentally 
overflowed  and  injured.  A  large  number  of  authorities 
are  reviewed  in  the  opinion.  Among  others,  Oannon  v. 
Hargadon,  10  Allen  (Mass.),  106.  In  that  case  it  is  said: 
"The  obstruction  of  surface  water  or  an  alteration  in  the 
flow  of  it  affords  no  cause  of  action  in  behalf  of  a  person 
who  may  suffer  loss  or  detriment  therefrom  against  one 
who  does  no  act  inconsistent  with  the  due  exercise  of 
dominion  over  his  own  soil.  *  *  *  A  party  may  im- 
prove any  portion  of  his  land,  although  he  may  thereby 
cause  the  surface  water  flowing  thereon,  whencesoever  it 
may  come,  to  pass  off  in  a  different  direction  and  in  larger 
quantities  than  previously.  If  such  an  act  causes  damages 
to  adjacent  land,  it  is  damnum  absque  injuriaJ^  Anheuser- 
Busch  Breuoing  Ass'n  v,  Peterson,  supra,  announces  the 
principle  just  alluded  to  in  the  fifth  paragraph  of  the 
syllabus,  wherein  it  is  stated :  "Every  proprietor  may  law- 
fully improve  his  jJroperty  by  doing  what  is  reasonably 
necessary  for  that  purpose,  and  unless  guilty  of  some  act 
of  negligence  in  the  manner  of  its  execution  will  not  be 
answerable  to  an  adjoining  proprietor,  although  he  may 
thereby  cause  the  surface  water  to  flow  onto  the  premis*^s 
of  the  latter  to  his  damage."  The  next  paragraph  de- 
clares: "But  if  in  the  execution  of  such  enterprise  he  is 
guilty  of  negligence,  which  is  the  natural  and  proximate 
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cause  of  injury  to  his  neighbor,  he  is  accountable  therefor." 
Ldncoln  &  B,  H.  R.  Co.  v.  Sutherland^  supra,  reiterates 
that  the  doctrine  of  this  court  is  the  rule  of  the  common 
law  that  surface  water  is  a  common  enemy  and  that  an 
owner  may  defend  his  premises  against  it  by  dike  or  em- 
bankment, and  if  damages  result  to  adjacent  proprietors 
by  reason  of  such  defense  he  is  not  liable  therefor.  It  is 
said,  however,  "The  rule  is  a  general  one  and  subject  to 
another  common  law  rule,  that  a  proprietor  must  so  use 
his  own  property  as  not  to  unnecessarily  and  negligently 
injure  his  neighbor."  In  that  case  a  railroad  company 
was  held  legally  responsible  and  liable  for  constructing 
its  roadbed  and  embankment  over  a  draw  where  surface 
water  produced  by  rains  and  melting  snow  were  wont  to 
run  from  the  surrounding  territory  and  thence  into  the 
Platte  river,  without  making  provision  for  a  culvert  or 
opening  through  the  embankment  over  such  draw  for  the 
escape  of  waters  flowing  naturally  therein.  The  same 
principle  was  again  enunciated  and  adhered  to  in 
Gity  of  Beatrice  v.  Lcary,  supra,  where  the  act  of  n^li- 
gence,  for  which  a  recovery  was  allowed,  consisted  in  the 
obstruction  of  a  draw  through  which  flowed  surface  water, 
resulting  in  the  overflowing  of  the  land  of  an  adjacent 
proprietor.  In  Jacohson  v.  Van  Boening,  supra,  the  for- 
mer decisions  of  this  court  were  exliaustively  reviewed 
and  were  declared  to  be  harmonious  and  to  rest  upon  the 
principles  announced  in  the  syllabus  in  that  case.  It 
appears  from  the  opinion  that  an  injunction  against 
diverting  surface  waters  collected  in  ponds  and  lagoons  of 
an  upper  proprietor  and  throwing  them  on  lower  lands 
was  granted  and  made  perpetual,  but  solely  on  the  ground 
that  the  plan  adopted  for  the  divei'sion  of  such  waters 
was  not  the  most  reasonable  and  practical  method  of  re- 
claiming the  land  souglit  to  be  relieved  from  such  sur- 
plus waters,  and  that  such  plan  unnecessarily  burdened 
the  plaintiflf's  land  in  that  action  with  an  increased 
flow  of  surface  water  by  reason  of  the  construction  of  the 
artificial  channels  or  ditches  constructed  for  such  pur- 
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pose.  In  the  opinion  it  is  said:  "The  damage  alleged  is 
that  whereas  the  natural  drainage  from  the  lagoons  is 
southeast,  these  ditches  divert  it  to  the  north  and  thence 
along  the  highway  of  the  draw,  discharging  a  large  body  of 
water  thereby  across  plaintiff's  land,  cutting  trenches  and 
covering  the  land  with  accretions.  It  also  appears  that  by 
the  construction  of  a  ditch  much  shorter  than  the  one 
now  maintained,  the  defendant  might  discharge  the  water 
from  the  lagoons  into  this  same  di'aw  upon  his  own  land." 
Again,  it  is  said  by  the  author  of  the  opinion,  after  dis- 
cussing other  matters:  "With  these  preliminary  matters 
cleared  away,  the  question  remains  whether  the  plaintiff 
was  entitled  to  relief  against  the  defendant  for  discharging 
surface  water  through  a  ditch,  in  a  volume,  upon  plain- 
tiff's land,  contrary  to  the  natural  course  of  drainage; 
and  the  proof  showing  that  as  effective  and  as  conven- 
ient a  method  of  discharging  water  might  have  been 
availed  of  without  discharging  it  on  the  highway  or  on 
plaintiff's  land."  See  also  Churchill  v.  Beethe^  48  Neb. 
87,  and  Oilmore  v.  Armstrong^  48  Neb.  92.  The  supreme 
court  of  Illinois,  in  Peck  v.  Herrinyton^  109  111.  611,  holds 
to  the  doctrine  that  "The  owner  of  land  upon  which  there 
is  a  pond,  in  which  is  collected  the  surface  water,  only, 
from  rains  and  melting  snow,  when  good  husbandry  so 
requires  may  drain  the  same  by  an  artificial  drain  con- 
structed upon  his  own  land,  whereby  its  water  is  thrown 
into  the  same  outlet  or  natural  drain  it  was  accustomed 
to  take  before,  when  the  pond  was  full,  notwithstanding 
the  flow  of  the  water  over  a  servient  tract  of  land  may 
thereby  be  increased."  The  same  court  in  Anderson  v. 
Henderson,  124  111.  164,  again  announces  the  same  doc- 
trine and  holds  to  the  rule  that  the  drainage  of  surface 
water  by  ditches  and  drains  into  the  natural  and  usual 
channels  which  nature  has  provided,  even  if  the  quantity 
of  water  thrown  upon  the  next  adjoining  landowner  is 
thereby  increased,  does  not  give  rise  to  a  cause  of  action. 
Hughes  v.  Anderson,  68  Ala.  280,  declares  the  rule  to  be 
that  "The  owner    of  lands  has  a  right  to  drain  them  by 
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artificial  ditches,  although  thereby  the  water  is  precipi- 
tated more  rapidly,  and  in  greater  volume  on  the  lands 
of  an  adjacent  proprietor  below,  provided  he  does  not 
thereby  cause  water  to  flow  on  the  lands  of  such  adjacent 
proprietor,  which,  in  the  absence  of  the  ditches,  would  have 
flowed  in  a  different  direction,  and  provided  he  acts  with  a 
prudent  regard  for  the  w^elfare  of  his  neighbor."  In 
Hheehan  v.  Flynn,  59  Minn.  436,  61  N.  W.  462,  it  is  de- 
clared in  the  first  paragraph  of  the  syllabus  that  "The  old 
common  law  rule  that  surface  water  is  a  common  enemy, 
which  each  owner  may  get  rid  of  as  best  he  can,  is  in  force 
in  this  state,  except  that  it  is  modified  by  the  rule  that  he 
must  so  use  his  own  as  not  unnecessarily  or  unreasonably 
to  injure  his  neighbor.  Under  this  rule,  it  is  the  duty  of 
an  owner  draining  his  own  land  to  deposit  the  surface 
water  in  some  natural  drain,  if  one  is  reasonably  accessi- 
ble; and,  he  is  entitled  to  deposit  the  same  in  such  natural 
drain,  though  it  is  thereby  conveyed  upon  the  land  of  his 
neighbor,  if  it  does  not  thereby  unreasonably  injure  him." 
The  doctrine  thus  announced  is  in  the  main  the  same  as 
held  to  in  this  jurisdiction. 

The  common  law  rule  as  to  the  control  and  disposition 
of  surface  water  is  in  force  in  this  state.  In  fighting  the 
common  enemy,  however,  the  rights  of  other  landed  pro- 
prietors are  to  be  regarded.  The  upper  proprietor  may  not 
act  in  a  negligent  manner.  He  may  by  artificial  channels 
drain  mere  surface  waters  accumulated  in  ponds,  lagoons 
or  basins  and  throw  them  in  great(»r  quantities  into  a 
natural  surface  water  channel  or  draw  and  onto  an  ad- 
joining estate,  even  though  the  flow  in  such  natural  drain 
is  thereby  increased  on  and  over  the  lower  estate.  He  can- 
not divert  the  water  in  a  different  direction  but  must  con- 
duct it  according  to  the  nJitural  course  of  drainage,  and 
when  such  is  done  there  is  no  legal  wrong  committed. 

The  following  principles  are,  we  think,  fairly  deducible 
from  the  authorities  cited :  1.  An  owner  has  the  undoubted 
right  to  protect  his  land  from  mere  surface  water  and,  in 
the  interest  of  good  husbandry,  to  drain  lagoons  or  basins 
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thereon  of  a  temporary  character,  by  discharging  such  sur- 
face waters  by  means  of  artificial  channels  into  a  natural 
surface  water  drain  and  through  such  drain  or  channe. 
on  and  over  the  land  of  another,  provided  such  person  acts 
in  a  reasonable  and  careful  manner  and  without  negli- 
gence, and  the  injury,  if  any,  resulting  therefrom  to  such 
lower  proprietor  by  reason  of  the  increajsed  flowage  in  the 
natural  surface  water  drain  will  be  accounted  damnum 
absque  injuria.  For  negligence  in  the  manner  of  accom- 
plishing the  improvement,  such  owner  is  responsible  and 
accountable  to  those  injured  by  his  negligent  acts. 

2.  An  owner's  right  to  discharge  surface  water  from 
his  premises  does  not  extend  so  far  as  to  permit  him  to 
collect  it  in  a  volume,  and  by  means  of  an  artificial  chan- 
nel discharge  it  upon  another's  land  contrary  to  the  nat- 
ural course  of  drainage  to  the  latter's  damage  and  detri- 
ment 

The  conclusion  reached  by  the  district  court,  bb  evi- 
denced by  its  judgment,  is  supported  by  the  prior  decisions 
of  this  court,  and  is  in  harmony  with  the  general  principles 
governing  the  control  of  surface  waters,  and  the  same, 
therefore,  should  be,  and  accordingly  is, 


Affibmeu. 


Thomas  N.  Naudain,  Jr.,  appellee,  v.  Herbert  R.  Ful- 
lenwider  et  al.,  impleaded  with  william  d.  mlx- 

TER,  APPELLANT. 

Filed  June  30,  1904.    No.  13,456. 

1.  tfortgag^:  A'ptac?hment:  Pmobity.  Where  a  mortgagee  claims  a 
lien  on  real  estate  through  a  deed  filed  for  record  subsequent  to 
the  levy  of  an  order  of  attachment  on  the  same  land  as  the 
property  of  the  grantor  in  such  deed,  the  order  of  attachment 
and  the  return  of  the  sheriff  showing  the  levy  being  duly  re- 
corded in  the  office  of  the  recorder  of  deeds  before  the  recording 
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of  Bueh  d«ed,  the  mortgagee  takes  with  notice  of  the  rights  of 
the  attachment  creditor  and  subject  to  such  infirmities  as  fiihere 
in  the  title  of  the  mortgagor. 


2. :  :      ■  A  prior  unrecorded  deed  passing  title  to 

real  estate,  if  made  in  good  faith  and  for  a  yaluable  oonsidera- 
tlOQ,  will  take  precedence  of  an  attachment  or  judgment,  if  such 
deed*  be  recorded  before  the  deed  based  upob  such  attachment 
or  Judgment    Harral  v,  CHray,  10  Neb.  186. 

3.  Appeal:  Tbiai.  db  Nova    Upon  an  appeal  in  equity  this  court  will 

try  the  issue  de  fioiTO,  and  will  not  be  influenced  in  its  decision 
by  the  findings  of  the  trial  court  based  upon  depositions  'or  other 
written  oTidence.  The  conclusions  of  the  trial  court,  derived 
from  the  consideration  of  the  evidence  of  witnesses  examined 
in  the  presence  of  the  court,  will  not  be  regarded,  unless  upou 
the  whole  record,  in  view  of  the  position  of  the  trial  court  in 
weighing  such  evidence,  they  appear  to  be  ris^t  Qrandin  v.  First 
Nat,  Bank,  70  Neb.  780. 

4.  Bvidenoe  examined,  and  Iteld  that  the  deed  through  and  under 

which  the  mortgagee  claims  a  liefu  on  the  land  in  controversy 
was  not  delivered  to  the  mortgagor  until  after  the  levy  of  the 
order  of  attachment^  and  that  the  mortgagee's  lien  is  subject  to 
that  acquired  by  the  attachment  creditor  by  virtue  of  the  levy 
of  such  attachment 

5.  BeversaL    The  conclusions  and  decree  of  the  trial  court  finding  and 

holding  to  the  ootatrary  are  reversed. 

Appbal  from  the  district  court  for  Garfield  county: 
James  N.  Paul,  Judge.    Reversed  with  directions. 

Doyle  d  Berge,  for  appellant. 

O.  H.  Balliet,  contra^ 

Hoixx>MB,  G.  J. 

The  right  of  the  plaintiflP,  appellee,  to  the  enforcement 
of  a  lien  on  the  real  estate  in  controversy,  lying  in  Garfield 
county,  arises  by  virtue  of  a  mortgage  executed  on  the 
20th  day  of  July,  1901,  by  one  Herbert  R.  Pullenwider. 
The  appellant,  Mixter,  who  was  a  defendant  below,  claims 
a  lien  on  the  same  land  under  an  order  of  attachment 
issued  in  a  certain  action  then  pending  in  Lancaster  county 
and  resulting  in  a  judgment  in  his  favor,  wherein  he  was 
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plaintiff  and  one  John  C.  Fullenwider  was  defendant, 
which  was  on  the  21st  day  of  May,  1901,  levied  on  the 
same  real  estate  described  in  plaintiff's  mortgage  as  the 
property  of  the  attachment  debtor.  A  copy  of  the  order 
of  attachment  and  of  the  return  of  the  sheriff  making  the 
levy  was  duly  filed  in  the  office  of  recorder  of  deeds  of 
Garfield  county  and  recorded  in  the  proper  record  on  the 
same  day  the  levy  was  made.  On  the  23d  day  of  May 
following,  a  deed  purporting  to  have  been  executed  by  the 
attachment  debtor  John  C.  Fullenwider  to  Herbert  R. 
Fullenwider  and  bearing  date  May  3,  1901,  was  presented 
and  duly  filed  for  record  and  recorded  in  the  office  of  the 
said  recorder  of  deeds.  Afterwards  and  on  the  20th  of 
July,  the  mortgage  above  mentioned  was  executed  in  favor 
of  the  plaintiff.  In  view  of  the  foregoing  circumstances, 
it  is  clear  that  the  mortgagee  when  he  accepted  the  mort- 
gage under  which  he  claims,  took  it  charged  with  notice 
of  the  interest  and  rights  of  the  attachment  creditor  by 
virtue  of  the  levy  of  the  order  of  attachment  on  the  real 
estate  as  the  property  of  the  attachment  debtor,  and  sub- 
ject to  any  infirmities  inhering  in  the  title  of  the  mort- 
gagor, Herbert  R.  Fullenwider,  by  reason  of  the  time  and 
manner  in  which  he  acquired  his  title  and  interest  in 
and  to  said  land.  When  the  mortgage  was  executed,  the 
records  of  Garfield  county,  wherein  the  land  was  situated, 
disclosed  that  the  order  of  attachment  at  the  suit  of  the 
appellant  had  been  levied  on  the  land  as  the  property  of 
the  attachment  debtor  and  while  the  legal  title,  as  ap- 
peared by  the  records,  was  in  his  name,  and  some  two 
days  prior  to  the  time  the  mortgagor  had  recorded  his 
deed  evidencing  a  conveyance  of  the  land  from  the  attach- 
ment debtor  to  himself.  The  mortgagee  had  constructive 
if  not  actufd  notice  of  the  then  state  of  the  public  records 
and  must  be  deemed  to  have  acquired  a  lien  subject  to 
whatever  rights  the  attachment  creditor  acquired  therein 
prior  thereto,  and  to  stand  in  no  more  favorable  light  than 
would  the  mortgagor  claiming  under  his  deed  from  the 
attachment  debtor. 
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In  determining  the  respective  rights  of  the  parties  to 
the  controversy,  regard  is  to  be  had  to  the  rule  that  a  prior 
unrecorded  deed  passing  title  to  real  estate,  made  in  good 
faith  and  for  a  valuable  consideration,  will  take  precedence 
of  an  attachment  or  judgment,  if  such  deed  be  recorded 
before  the  deed  based  upon  such  attachment  or  judgment. 
Harral  v.  Oray,  10  Neb.  186 ;  Mansfield  v.  Gregory,  11  Neb. 
297;  Hargreaves  v.  Menken,  45  Neb.  668;  Peterborough 
Savings  Bank  v.  Pierce^  54  Neb.  712,  724;  Westervelt  v. 
Hagge,  61  Neb.  647,  659.  The  pith  of  the  present  contro- 
versy is  with  respect  to  the  question  of  the  good  faith  of 
the  transaction  whereby  John  C.  FuUenwider  transferred 
or  attempted  to  transfer  title  to  the  real  estate  in  con- 
troversy from  himself  to  his  son  Herbert  R.  FuUenwider 
who  aften^-ards  executed  the  mortgage  which  is  now  as- 
sailed by  the  attachment  creditor.  And  this  question 
presents  a  dual  aspect.  Was  the  transaction  a  bona  fide 
sale  of  the  land  and,  if  so,  when  was  the  deed  actually 
delivered  to  the  grantee?  The  determination  of  these  ques- 
tions requires  a  consideration  and  weighing  of  the  evi- 
dence and  an  ascertainment  of  the  proper  inferences  to  be 
drawn  therefrom.  The  case  comes  here  by  appeal  and  for 
a  trial  de  novo.  We  are,  says  the  statute,  to  reach  a  con- 
clusion independent  of  and  without  reference  to  the  con- 
clusion reached  in  the  trial  court.  The  evidence  in  the 
case  is  partly  in  the  form  of  depositions  and  partly  from 
witnesses  who  appeared  in  court  and  before  the  trial  judge 
on  the  hearing  therein.  Having  due  regard  to  the  fact 
that  the  trial  court  possesses  an  advantage  over  a  review- 
ing 'court  in  the  consideration  and  weighing  of  evidence  of 
witnesses  who  appear  before  the  court  in  the  trial  of  a 
cause,  we  are  to  decide  from  the  record  as  presented 
whether  in  view  of  all  that  is  disclosed  therein  and  of  the 
fact  just  adverted  to,  a  different  conclusion  should  be 
reached  from  that  announced  by  the  trial  court.  It  has 
recently  been  announced  in  considering  the  effect  of  the 
new  statute  regarding  decisions  in  this  court  on  appeal 
in  actions  in  equity  that  this  court  will  try  the  issue  de 
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novo  and  will  not  be  influenced  in  its  decision  by  the  find- 
ings of  the  trial  court  based  upon  depositions  or  other 
written  evidence.  The  conclusion  of  the  trial  court  de- 
rived from  the  consideration  of  the  evidence  of  witnesses 
examined  in  the  presence  of  the  court  will  not  be  regarded 
unless  upon  the  whole  record,  in  view  of  the  position  of  the 
trial  court  in  weighing  such  evidence  they  appear  to  be 
right.  Grandin  v.  First  Nat.  Bank,  70  Neb.  730.  It  is  in 
the  light  of  the  rule  as  thus  announced  that  we  undertake 
a  consideration  of  the  controverted  questions  of  fact  in  the 
case  at  bar. 

The  attachment  debtor,  John  C.  Fullenwider,  is  the 
father  of  the  grantee  in  the  deed  filed  for  record  just  a 
short  time  subsequent  to  the  levy  of  the  order  of  attach- 
ment. It  is  earnestly  contended  by  counsel  for  defendant 
Mixter  the  evidence  warrants  a  finding  that  the  deed  from 
Fullenwider  to  his  son  although  executed  on  May  3d,  was 
only  partially  executed  and,  at  the  time,  the  nauie  of  the 
grantee  was  left  blank  and  that  possession  was  retained 
by  the  grantor  and  later  on,  after  the  order  of  attachment 
against  him  was  issued  and  levied,  the  name  of  his  son  was 
inserted  as  grantee,  the  deed  presented  for  record  and 
thereafter  delivered  to  his  son  as  an  executed  contract. 
At  the  time  the  father  lived  in  Lincoln,  the  son  in  Omaha, 
and  the  land  lay  in  Garfield  county.  In  support  of  the 
plaintiff's  version  of  the  affair  and  to  establish  the  bona 
fides  of  the  transaction,  there  is  found  evidence  in  the 
record  tending  to  prove  that  an  oral  arrangement  was 
made  between  the  father  and  son  on  the  1st  or  2d  of 
May  that  the  latter  should  take  the  land  which  the  former 
was  then  anticipating  securing  a  dee<l  for,  and  that  on  th(» 
third,  a  deed  was  duly  executed  conveying  the  land  to  the 
father  and  also,  at  the  sameHime,  the  deed  in  controversy 
executed  by  him  to  his  son  in  pursuance  of  the  prior  ar- 
rangement,  and  that  this  deed  was  actually  delivered  to 
the  son  at  Omaha  on  the  9th  of  May  and  by  the  latter 
mailed  to  the  recorder  of  deeds  of  Garfield  county  on  the 
20th  or  21st  of  May  and  received  and  filed  for  record  on 
18 
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the  23d.  The  crucial  point  seems  to  be  with  respect  to  the 
question  of  when  the  deed  was  actually  delivered  by  the 
father  to  the  son.  There  is  in  the  record,  with  nothing  to 
controvert  it,  evidence  sufficient  to  show  that  the  son  paid 
an  adequate  consideration ;  in  fact,  while  it  appears  that 
the  land  is  worth  but  f  400  or  f  500  it  is  testified  to  by  both 
father  and  son  that  the  consideration  paid  by  the  latter 
was  f  1,200.  The  rule  regarding  transactions  of  this  char- 
acter is  that  a  transfer  of  property  by  a  debtor  to  a  rela- 
tive which  has  the  effect  of  hindering  or  delaying  other 
creditors  in  the  collection  of  their  debts  will  be  scrutinized 
very  closely,  yet  it  will  be  sustained  if  made  in  good  faith 
and  for  an  adequate  consideration.  Other  decisions  go  to 
the  extent  of  holding  that  such  transactions  are  prima 
facie  fraudulent  and  the  burden  is  cast  upon  a  party  thus 
claiming  to  clearly  and  satisfactorily  establish  the  good 
faith  of  the  transaction.  There  is  strong  evidence  in  the 
record,  and  as  we  view  it,  convincing,  tending  to  show  that 
the  deed  to  the  son  was  executed  with  the  name  of  the 
grantee  in  blank.  This  is  the  best  recollection  of  the 
notary  public  taking  the  acknowledgment  of  the  grantors. 
It  is  also  testified  that  on  the  7th  day  of  May,  the  father 
visited  Garfield  county  and  made  inquiries  regarding  the 
probabilities  of  a  sale  and  stated  that  he  was  in  possession 
of  a  deed  in  blank  so  that  a  quick  sale  could  be  made  if  a 
purchaser  could  be  found.  .  At  the  time  of  receiving  the 
deed  for  record,  the  county  clerk  testifies  that  the  name 
of  the  grantee  had  been  freshly  written  in  the  deed  in  ink 
the  color  of  which  had  not  changed  as  it  would  do  aft(»r 
a  short  period  of  time.  It  is  also  testified  that  the  deed 
when  it  was  transmitted  for  record  was  sent  by  the  father 
to  the  recorder  with  directions  to  record  and  to  send  to 
the  grantee  at  his  address  i«  Omaha,  and  that  with  the 
letter  of  transmission  was  inclosed  the  necessary  fee  to  pay 
for  the  recording  of  the  instrument.  There  is  evidence  of 
an  almost  if  not  quite  irrefragable  character  that  the  re- 
cording fee  was  transmitted  with  the  deed  by  a  money 
order  drawn  at  the  postofilcc^  at  Lincoln  on  the  postoffice 
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at  the  county  seat  of  Garfield  county.  According  to  the 
testimony  of  the  grantor  and  grantee,  the  deed  was  trans- 
mitted for  record  from  Omaha  and  the  testimony  to  which 
we  have  just  referred  is  wholly  inconsistent  with  the 
theory  of  the  plaintiff  in  this  respect.  The  evidence  to 
uphold  the  transaction  and  to  prove  delivery  before  the 
levy  of  attachhient  is  confined  altogether  to  the  testimony 
of  the  father  and  the  son.  The  original  deed  was  not 
offered  in  evidence.  Other  evidence  of  a  wholly  disinter- 
ested character  is  in  very  sharp  conflict  with  the  evidence 
ottered  to  uphold  the  validity  of  the  conveyance.  We  find 
no  way  of  reconciling  the  apparent  conflict  and  are  com- 
pelled to  make  such  deductions  as  seem  to  be  warranted 
from  contradictory  testimony  of  the  character  just  re- 
ferred to.  The  circumstances  appear  to  us  to  point  un- 
mistakably to  the  fact  that  the  conveyance  of  the  father 
to  the  son  and  the  delivery  thereof  were  the  result  of  and 
expedited  by  the  suit  instituted  and  the  attachment  levied 
by  the  defendant  Mixter.  We  conclude  from  a  careful 
consideration  and  full  examination  of  the  entire  record 
that  the  delivery  of  the  deed  from  John  C.  to  Herbert  R. 
FuUenwider  was  subsequent  to  the  levy  of  the  order  of 
attachment,  and  consequently  the  grantee  took  the  land 
charged  with  the  lien  of  the  levy,  and  the  inortgaj^ee's  lien, 
likewise,  is  subordinated  to  that  of  the  levy  of  the  order 
of  attachment.  The  conclusion  reached  by  the  trial  court 
awarding  to  the  mortgagee  a  first  lien  should  be  reversed 
and  a  decree  entered  in  this  court  giving  to  the  attachment 
creditor  the  first  lien  by  virtue  of  his  levy  and  to  the  mort- 
gagee a  second  lien.  A  decree  will  be  entered  in  this  court 
in  conformity  with  the  conclusions  we  have  herein  an- 
nounced. 

Decree  accordingly. 
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Lena  Mabgabet  Lillib  v.  Stami  of  Nebbaska. 

Filed  Jums  30,  1904.    No.  13,227. 

1.  Criminal  Law:  Jxmr.     In  criminal  trials  the  question  of  the  quali- 

fication of  a  juryman  is  one  of  fact  for  the  determination  of  the 
trial  court,  and,  unless  it  appears  to  be  agaii\3t  the  weight  of 
the  evidence,  it  will  not  be  overruled  by  this  court 

2.  New  Trial.    In  capital  cases  a  new  trial  should  not  be  allowed  on 

account  of  newly  discovered  evidence  unless  its  introduction  on 
the  trial  might  have  been  beneficial  to  the  defendant,  and  might 
have  led  to  a  different  result   ' 

3.  tfurder:  Pboof  of  Motivb.    Proof  of  a  motive  to  commit  the  crime 

charged  is  always  competent  in  murder  trials;  the  itact  that  the 
alleged  motive  is  out  of  proportion  to  the  crime  committed  does 
not  require  that  evidence  of  such  motive  be  excluded.  The  sup- 
posed danger  that  the  jury  may  give  too  much  weight "  to  the 
offered  evidence  is  not  a  legal  ground  for  excluding  it 

4.  Trial:  Evidence.     When  a  witness  testifies  positively  to  a  conver- 

sation with  an  acquaintance  over  the  telephone,  an  objection  to 
the  evidence  on  the  ground  that  the  witness  has  not  sufficiently 
identified  the  person  with  whom  the  conversation  was  held 
should  not  be  sustained,  the  witness's  knowledge  of  such  identity 
not  having  been  tested  by  cross-examination  or  otherwise.  The 
force  of  the  evidence  is  a  question  for  the  jury. 

5.  Evidence:  Use  of  Firearms.     In  the  trial  of  a  defendant  charged 

with  the  crime  of  murder  with  firearms,  it  is  not  error  to  per- 
mit evidence  that  the  defendant  has  for  many  years  been  familiar 
with  the  use  of  such  firearms. 

6. :  Discretion.  Under  some  circumstances  it  is  in  the  discre- 
tion of  the  trial  court  to  permit  evidence  of  experiments  to 
illustrate  transactions  that  have  been  testified  to;  and,  under 
the  circumstances  In  this  case,  the  court  did  not  abuse  its  dis- 
cretion in  permitting  such  evidence. 

7.  Harmless  Error.     If,  in  a  criminal  trial,  evidence  is  received  that 

is  not  from  its  nature  necessarily  injurious  to  the  defendant,  and 
the  receiving  of  such  evidence  is  not  objected  to  when  the  same 
is  offered,  nor  complained  of  in  the  petition  in  error  in  this  court, 
the  error,  if  any,  will  be  considered  to  be  without  prejudice. 

8.  Evidence.    In  a  trial  of  an  information  for  murder,  it  is  proper  to 

prove  the  'physical  cotuditions  existing  in  the  vicinity  of  the 
murder  at  the  time  the  crime  was  committed.  This  applies  to 
evidence  of  finding  of  unusual  articles,  as  pepper  and  matches. 
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npon  the  floors  of  the  llvlng-roomB  ef  the  house  where  the  crime 
was  committed. 

.     In  murder  trials,  it  is  competent  to  prove  the  conduct, 


appearance  and  actions  of  the  accused  immediately  after  the 
crime  was  committed,  as  well  as  subsequent  statements  of  the 
accused  tending  to  show  her  connection  with  the  transaction 
being  investigated. 

10.  Instruction.  In  criminal  trials,  the  previous  good  character  of 
the  defendant  has  great  weight  as  tending  to  show  the  improb- 
ability of  guilt.  The  weight  to  be  given  such  evidence  is  for  the 
jury  to  determine.  The  court  is  not  required  to  tell  the  jury 
that,  if  the  other  evidence  is  sufficient  to  satisfy  the  jury  of  the 
defendant's  guilt,  they  must  still  consider  whether  previous  good 
character,  when  weighed  with  all  the  other  facts  and  circum- 
stances in  the  case,  raises  a  reasonable  doubt  of  guilt. 

11. .    It  is  not  error  to  instruct  the  jury  that  the  defendant  is 

under  no  obligations  to  testify  in  her  own  behalf,  and  that  the 
statute  expressly  declares  that  her  neglect  to  testify  shall  not 
create  any  presumption  against  her. 

12.  Trial:    Morms.    It  is  not  indispensable  in  criminal  trials  that  a  mo- 

tive be  ^  shown  for  the  commission  of  the  crime  charged.  If  the 
evidence  shows  beyond  a  reasonable  doubt  that  the  defendant 
committed  the  crime,  the  prosecution  does  not  necessarily  fail 
because  the  real  motive  for  the  act  cannot  be  discovered  and 
shown  to  the  jury. 

13.  Instruction:  Reason ablb  Doubt.    An  instruction  that:   "A  doubt 

produced  by  an  undue  sensibility  in  the  mind  of  any  juror  in 
view  of  the  consequences  of  his  verdict  is  not  a  reasonable 
doubt.  And  the  juror  is  not  allowed  to  create  sources  or  materials 
of  doubt  by  resorting  to  trivial  or  fa:Dciful  suppositions  and  re- 
mote conjectures  as  to  a  possible  state  of  facts  differing  from 
those  established  by  the  evidence.  You  are  not  at  liberty  to 
disbelieve  as  jurors  if,  from  all  the  evidence,  you  believe  as  men. 
Your  oath  imposes  on  you  no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  administered** — is  not  to  be 
commended  in  all  cases,  but  in  view  of  the  former  decision  of 
this  court  in  Barney  v.  State,  49  Neb.  515,  we  cannot  reverse 
the  Judgment  in  this  case  solely  on  the  ground  of  giving  this 
instruction. 

14.  Circumstantial  Evidence.    When  the  evidence  relied  upon  to  estab- 

lish the  guilt  of  the  defendant  is  circumstantial,  the  facts  proved 
beyond  a  reasonable  doubt  must  be  such  as  to  exclude  every 
reasonable  hypothesis  inconsistent  with  the  guilt  of  the  defend- 
ant When  the  minds  of  reasonable  men  might  fairly  differ  as  to 
whether  there  is  any  reasonable  doubt  of  the  defendant's  guilt, 
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the  responsibility  must  be  left,  where  the  law  places  it,  with  the 
Jury.  The  evidence  in  this  case,  under  this  rule,  supports  the 
verdict  and  judgment. 

15.  Evidence.  In  a  prosecution  for  murder  committed  with  firearms, 
evidence  that  the  defendant  had  access  to  a  weapon  of  that  nature 
with  which  to  commit  the  crime  is  important,  but,  if  it  appears 
that  there  was  opportunity  to  conceal  such  weapon  after  the 
crime  was  committed,  such  evidence  is  not  indispensable.. 

Error  to  the  district  court  for  Butler  county:  Ben- 
jamin F.  Good,  Judge.    Affirmed. 

Matt  Miller y  C.  H.  Aldrich,  Earner  &  Earner  and  W. 
F.  Allen^  for  plaintiff  in  error. 

Frank  N.  Prout^  Attorney  Oeneral,  and  Karris  Brown, 
contra. 

Sedgwick,  J. 

In  the  early  morning  of  the  24th  day  of  October,  1902, 
Harvey  Lillie  was  killed  at  his  home  in  David  City.  The 
circumstances  were  such  that  all  parties  agree  that  he 
was  wilfully  murdered.  Lena  Margaret  Lillie,  who  was 
his  wife,  wajs  charged  with  the  crime,  and  upon  her  trial  in 
the  district  court  for  Butler  county  was  convicted  of  mur- 
der in  the  first  degree,  and  sentenced  to  imprisonment  for 
life.  She  has  brought  the  record  of  her  conviction  to  this 
court  for  review  upon  petition  in  error,  and  urges  that  the 
judgment  against  her  should  be  reversed  because  the  evi- 
dence was  circumstantial  and  was  insufficient  to  justify 
her  conviction,  and  because  of  errors  in  the  prosecution 
against  her  which  prevented  a  proper  investigation  of  the 
charge. 

1.  It  is  contended  that  the  jury  was  incompetent;  that 
two  of  its  members,  before  the  jury  was  impaneled,  had 
formed  and  expressed  opinions  as  to  the  guilt  of  the  de- 
fendant. In  the  brief  for  the  def(*ndant,  it  is  said :  "The 
court  will  grant  a  new  trial  bei'aus(»  of  Vw  prejudgment 
of  a  juror,  when  its  attention  is  challenged  to  it  after  ver- 
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diet,  in  the  same  way  that  it  excuses  a  juror  on  his  voir 
dire  examination  when  the  thing  was  known." 

In  Murphey  v.  State^  43  Neb.  34,  this  court  said :  "Where 
the  evidence  by  which  it  is  sought  to  impeach  a  verdict  on 
account  of  the  prejudice  of  a  single  juror,  subsequently  dis- 
covered, is  conflicting,  an  order  denying  a  new  trial  will 
not  as  a  rule  be  disturbed  on  appeal." 

Substantially  the  same  rule  was  announced  in  Clough 
V.  State,  7  Neb.  320,  347;  Carleton  v.  State,  43  Neb.  373; 
Hill  V,  State,  42  Neb.  503,  and  in  other  cases. 

In  Bliss  V.  State,  117  Wis.  596;  94  N.  W.  325,  the  court 
said :  "The  question  whether  the  juryman  was  disqualified 
was  one  of  fact  for  the  determination  of  the  trial  court, 
and  as  such  decision  does  not  appear  to  have  been  against 
the  weight  of  the  evidence  it  will  not  be  determined  by  this 
court." 

TMien  may  the  evidence  be  said  to  be  conflicting  within 
the  meaning  of  the  decisions  of  this  court?  The  conflict, 
of  course,  must  be  a  substantial  one.  The  evidence  must 
be  of  such  a  nature  that  the  presumption  of  the  correct- 
ness of  the  ruling  of  the  trial  court  is  not  overcome.  The 
law  affords  the  defendant  in  criminal  prosecution  great 
latitude  in  the  examination  of  jurors  to  ascertain  whether 
there  are  just  grounds  for  challenge.  The  trial  court  hears 
this  examination,  and  will  suggest  or  proi>ound  further 
questions  if  necessary  to  ascertain  whether  the  juror  is 
fair  and  impartial,  or  may  possibly  be  prejudiced  for  or 
against  the  accused  or  may  have  formed  or  expressed  an 
opinion  upon  the  merits  of  the  questions  that  are  to  be 
tried.  The  trial  court  observes  the  conduct  and  demeanor 
of  the  juror  during  this  examination,  and  will  not  hesitate 
to  exercise  its  discretion  and  excuse  the  juror  if  there  is 
substantial  ground  to  believe  that  he  is  for  any  reason 
unfit  for  the  service.  The  rulings  of  the  trial  court  in  the 
exercise  of  this  discretion  will  not  be  disturbed  simply 
because  there  may  seem  to  be  some  prc^ponderance  of  evi- 
dence against  it.  There  must  be  such  substantial  evidencti 
as  to  make  it  appear  that  in  view  of  all  of  the  evi- 
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dence  bearing  upon  the  matter,  and  the  circumstances  sur- 
rounding the  examination  of  the  juror,  the  trial  court  has 
abused  its  discretion  in  refusing  a  new  trial  upon  this 
ground.  In  this  case,  the  examination  of  the  juror  Car- 
lisle is  not  preserved  in  full.  It  is  shown  by  affidavits  that 
upon  that  examination  the  juror  stated  that  he  had  not 
formed  or  expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused.  It  is  not  shown  in  what  connection 
that  statement  was  made  by  the  juror  nor  whether  it  was 
qualified  or  explained  by  him.  It  does  not  appear  that  the 
defendant  might  not  have  discovered  the  truth  as  to  the 
qualifications  of  this  juror  by  a  proper  voir  dire  examina- 
tion. The  evidence  as  to  conflicting  statements  made  by  the 
juror,  out  of  court,  is  somewhat  indefinite.  It  is  unquali- 
fitnlly  contradicted  by  affidavits  of  other  witnesses.  The 
whole  evidence  is  not  sufficient  to  show  that  the  trial 
court  abused  its  discretion  in  overruling  this  objection. 

Two  witnesses  testified  by  affidavit  that  the  juror  Joseph 
Hilger  made  statements  in  theii*  hearing  some  time  before 
the  trial,  which  would  show  that  he  had  formed  an. opinion 
as  to  the  guilt  of  the  defendant,  and  which  amounted  to  an 
expression  of  such  opinion.  These  affidavits  are  unquali- 
fiedly denied  by  the  affidavit  of  the  juror  and  of  Myrtle 
Hilger  his  wife.  The  conversation,  in  which  the  state- 
ments are  alleged  to  have  been  made,  was  in  the  presence 
of  both  of  the  witnesses  testifying  thereto.  The  witnesses, 
however,  do  not  precisely  agree  as  to  the  form  or  sub- 
stance of  the  statement.  We  find  nothing  in  the  record 
indicating  that  the  evidence  of  these  witnesses  should 
prevail  against  the  evidence  of  the  juror  and  his  wife,  and 
we  cannot  see  that  in  overruling  this  objection  the  trial 
court  abused  its  discretion.  The  affidavit  as  to  the  state- 
ments of  the  juror  Pool  made  prior  to  the  trial,  does  not 
show  that  this  juror  had  formed  or  expresscni  an  opinion 
of  defendant's  guilt  and  is  wholly  insufficient  to  overcome 
the  positive  statements  of  the  juror's  affidavit,  and  the 
presumption  of  the  proper  exercise  of  its  discretion  on 
the  part  of  the  trial  court. 
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2.  One  of  the  grounds  of  the  defendant's  motion  for  a 
new  trial  was  that  evidence  in  her  favor  had  been  dis- 
covered since  the  trial.  Shortly  after  Mr.  Lillie  was  killed, 
there  was-  found  on  a  vacant  lot  in  another  part  of  the 
city  a  man's  shirt  alleged  to  have  been  marked  with  blood 
spots  indicating,  as  it  was  claimed,  that  it  had  been  dis- 
carded by  the  murderer  to  avoid  evidences  of  guilt.  This 
circumstance  was  known  generally  by  the  public,  and  also 
by  the  defendant,  long  before  the  trial,  and  no  reason  is 
shown  for  not  having  brought  this  evidence  to  the  atten- 
tion of  the  jury,  if  it  might  be  of  any  assistance  to  the 
defense. 

It  was  not  shown  in  the  evidence  before  the  jury  that 
this  defendant  at  the  time  was  in  possession  of  a  weapon 
with  which  she  might  have  committed  the  crime.  This 
fact  is  of  importance  in  connection  with  the  question  of  the 
sufficiency  of  the  evidence  to  sustain  the  verdict,  as  will  be 
hereafter  noticed.  Upon  the  motion,  for  a  new  trial  on  the 
ground  of*  newly  discovered  evidence,  it  was  shown  by 
affidavit  that  sometime  after  the  trial  a  revolver  had  been 
found  in  an  unused  well  upon  premises  not  far  distant 
from  those  upon  which  the  murder  was  committed.  Three 
of  the  five  chambers  of  this  revolver  were  loaded  with  bul- 
lets at  the  time  it  was  found,  the  other  two  chambers  being 
vacant ;  and  it  was  claimed  that  this  evidence  would  indi- 
cate that  the  murderer,  in  his  flight  from  the  premises, 
had  thus  disposed  of  one  of  the  evidences  of  his  guilt. 
Counter  affidavits  were  filed  showing  that  Mr.  Lillie,  the 
deceased,  had  a  similar  weapon  in  his  possession  sometime 
prior  to  the  murder.  It  has  been  held  that  in  civil  cases : 
"A  motion  for  new  trial  will  not  be  granted  on  account  of 
newJy-discovered  evidence,  unless  it  would  be  sufficient  to 
render  clear  what  was  before  doubtful  or  of  so  controlling 
a  nature  as  to  probably  change  the  verdict."  Oran  v. 
Houston,  45  Neb.  813;  Omaha,  N.  &  B.  H,  R.  Co.  v.  O'Dorir 
nell,  24  Neb.  753;  HiU  v.  Helman,  33  Neb.  731. 

In  capital  cases  the  newly  discovered  evidence  must, 
at  least,  be  of  such  a  nature  as  to  make  it  appear  that  its 
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introdaction  upon  the  trial  might  have  been  beneficial  to 
the  defendant,  and  might  have  led  to  a  different  result. 
The  defendant  was  not  arrested  until  several  weeks  after 
thfe  crime  was  committed,  and  the  finding  of  this  revolver 
would  no  more  tend  to  prove  that  some  other  party  had 
committed  the  murder,  and  had  placed  it  where  found, 
than  it  would  to  prove  that  it  was  placed  1:here  by  the  de- 
fendant herself.  No  reason  has  been  suggested  for  sup- 
posing that  this  evidence  might  have  produced  a  different 
result  in  this  case. 

3.  It  was  proved  upon  the  trial  that  the  defendant  had 
been  for  several  years  dealing  upon  the  Chicago  board  of 
trade.  For  some  time  her  ventures  had  been  profitable,  so 
that  on  the  first  day  of  May,  about  six  months  prior  to  the 
murder,  there  was  a  balance  with  the  broker  in  her  favor 
of  f  510,  but  from  that  time  until  the  death  of  her  husband 
she  was  less  fortunate.  In  this  short  period,  her  losses 
amount  to  mon^  than  $1,000,  and  although  the  evidence* 
shows  that  during  the  entire  time  of  her  dealings  her  net 
loss  was  only  f  100,  it  appears  from  the  uncontradicted  evi- 
dence of  her  broker  that  she  gave  him  an  order  on  the  day 
before  the  murder,  in  which  she  risked  two  or  three  hun- 
dred dollars  more,  and  on  that  day  she  was  notified  that 
it  would  be  necessary  for  her  to  "put  up"  two  hundred 
dollars  as  the  market  then  stood,  and  that  if  it  should 
advance  still  further  three  hundred  dollars  would  be  r<? 
quired;  although  the  broker  had  not  in  fact  placed  this 
order,  yet,  she  supposed  he  had,  and  understood  that  she 
had  incurred  this  loss. 

It  is  Contended  that  this  evidence  was  incompetent,  that 
it  tended  to  prejudice  the  jury  against  her  and  served  no 
legitimate  purpose  in  the  ease.  The  same  objection  is  made 
to  receiving  in  evidence  several  letters  written  by  the 
defendant  to  Mr.  Runyon,  her  broker  in  the  forgoing 
transactions.  One  of  these  letters  was  written  within 
three  or  four  days  after  the  homicide  and  the  others  a  lit- 
tle later.    In  one  of  these  letters,  she  said : 

"That  little  trade  I  had  there  I  suppose  you  took  care  of 
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it  and  I  will  make  it  all  right  some  day.  I  think  it  is  going 
to  make  me  some  money  soon.  They  have  no  way  of  know- 
ing anything  only  through  you  and  I  beg  of  you  to  be  care- 
ful and  what  trades  on  <your  books  that  I  spoke  of  are 
mine  and  the  rest  are  yours  you  understand. 

"Be  careful  what  you  say.  I  told  them  that  you  never 
received  any  margin  only  through  the  mail  and  that  the 
amount  was  merely  inclosed  in  an  envelope  and  sent. 
How  they  know  anything  is  what  I  can't  see,  l)ut  they 
don't  know  much  and  if  you  want  to  ask  me  anything 
you  can  through  the  mail  and  it  will  be  safe." 

In  another  letter  she  said: 

"And  I  will  count  on  you  staying  by  me  as  you  should 
and  you  must  as  they  are  going  to  try  to  make  your  books 
a  strong  point  against  me  and  don't  let  them  do  it.  They 
have  not  one  single  thing  against  me  and  so  far  they  have 
not  been  able  to  dig  up  anything  and  do  not  be  the  means 
of  such  a  thing  yourself.  I  will  count  on  you  as  a  friend 
to  do  the  right  thing  by  me." 

Another  letter  was  as  follows : 
"Mr.  Runyon: 

"Remember  that  you  are  to  stay  by  me  on  those  books 
as  you  agreed  to  do.  Do  all  you  can  for  me  and  do  me 
no  harm." 

Proof  of  a  motive  to  commit  a  crime,  is,  of  course, 
competent  in  murder  trials.  Oravely  v.  State ,  45  Neb. 
878;  St.  Louis  v.  State ^  8  Neb.  405.  It  is  argued  in  the 
briefs  that  it  is  so  improbable  that  a  wife  would  murder 
her  husband  for  so  small  a  consideration  as  to  render 
this  evidence  wholly  incompetent;  but  it  should  be  im- 
probable that  a  wife  would  murder  her  husband  for  any 
consideration,  however  large;  and  the  fact  that'the  motive 
shown  is  out  of  proportion  to  the  crime  committed  does 
not  require  that  the  evidence  shall  be  excluded. 

Circumstances  that  tend  to  show  a  motive  for  the  crime 
are  to  be  considered  by  the  jury,  and  in  view  of  the  fact 
that  the  defendant  knew  that  Mr.  Lillie's  life  was  in- 
sured in  her  favor  in  something  more  than  seven  thou- 
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sand  dollars,  it  seems  proper  that  this  evidence  tending  to 
show  her  disposition  to  speculate  upon  the  board  of  trade, 
and  her  misfortune,  and  a  special  need  of  money  at  the 
time,  should  be  given  to  the  jury  as  tending  to  show  a 
motive  to  commit  the  crime.  It  was  for  the  jury  to  say 
whether  an  adequate  motive  had  been  shown,  and  the 
letters,  showing  her  understanding  of  the  transaction  and 
her  great  interest  in  the  details  thereof,  were  clearly  com- 
petent. For  the  same  reason,  evidence  of  her  existing  in- 
debtedness to  the  banks  at  the  time  was  proper  to  be 
proved  to  the  jury. 

Mrs.  Lillie  was  engaged  in  dressmaking.  She  at  times 
employed  several  girls  to  assist  her  in  the  business.  One 
young  lady  was  engaged  with  her  at  this  time.  The  de- 
fendant appears  to  have  had  some  credit  with  the  banks. 
She  occasi(mally  borrowed  small  sums  of  money  upon  her 
unsecured  note.  She  appears  in  one  instance,  at  least,  to 
htive  attempted  to  deal  ui>on  credit  on  the  board  of  trade. 
ETer  statement  in  her  letter  to  her  broker  that  she  would 
make  her  "little  trade"  with  him  "all  right  some  day,"  and 
other  circumstances  in  evidence,  would  indicate  that  she 
had  no  large  amount  of  ready  money.  She  appears  to  have 
been  able  to  procure  temporary  loans.  There  is  reason  to 
believe  from  the  evidence  that  she  had  no  means  oi  im- 
proving her  financial  condition  permanently  other  than 
the  earnings  of  her  business,  unless  it  should  be  from  the 
insurance  upon  the  life  of  her  husband.  It  was  certainly 
proper  that  the  jury  should  understand  these  matters. 
There  is  nothing  to  indicate  that  the  jury  gave  too  much 
weight  to  the  fact  that  she  had  been  dealing  on  the  board 
of  trade.  The  fear  that  the  jury  might  do  so  would  be  no 
legal  ground  for  excluding  evidence  otherwise  competent 
and  proper. 

4.  In  connection  with  the  evidence  in  regard  to  the 
dealing  upon  the  board  of  trade,  the  question  arose  as  to 
Mr.  Lillie's  knowledge  of  these  transactions.  This  was 
surely  a  legitimate  inquiry.  The  defendant  insisted,  and 
introduced  evidence  tending  to  show  that  these  dealings 
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were  in  reality  with  the  sanction,  and  for  the  benefit  of 
Mr.*Lillie,  and  were  carried  on  in  Mrs.  Lillie's  name,  at 
his  request,  to  avoid  objections  that  his  employers  might 
make  to  his  dealing  in  options  while  engaged  in  buying 
and  shipping  grain  for  them.  If  Mrs.  Lillie  was  not  acting 
for  herself  in  these  matters,  and  was  relying  upon  her  hus- 
band's judgment  to  direct  her  proceedings,  it  was  impor- 
tant that  the  jury  should  know  the  facts.  Her  broker  testi- 
fied that  his  instructions  from  Mrs.  Lillie  were  to  not  let 
Mr.  Lillie  know  of  her  board  of  trade  transactions.  The 
girls  of  the  telephone  exchange  were  called  by  the  state  to 
prove  that  Mrs.  Lillie  had,  several  years  before,  at  the 
beginning  of  these  transactions  requested  them  not  to  in- 
form her  husband  of  her  talks  over  the  telephone  with  her 
broker  in  carrying  her  board  of  trade  deals.  These  specu- 
lations seem  to  have  been  continuous  from  the  beginning. 
They  were  during  the  whole  time  largely  conducted  by  con- 
versations over  the  telephone.  If  this  evidence  is  to  be 
believed  these  employees  of  the  telephone  company  con- 
tinued under  these  instructions  of  secrecy  from  the  time 
they  were  given.  We  see  no  reason  to  doubt  the  materi- 
ality of  such  evidence. 

It  is  further  objected  that  these  witnesses  did  not  show 
themselves  competent.  The  point  insisted  upon,  as  we 
underetand  counsel,  is  that  the  witnesses  failed  to  show 
that  in  fact  it  was  Mrs.  Lillie  with  whom  they  were  talk- 
ing, it  appearing  that  the  conversation  was  over  the  tele- 
phone. No  objection,  however,  was  made  specifically 
upon  that  ground.  The  witness  testified  absolutely  that 
she  had  a  conversation  with  the  defendant.  No  attempt 
was  made  to  cross-examine,  either  before  or  after  the  evi- 
dence was  given,  as  to  the  witness's  means  of  knowing  the 
identity  of  the  person  conversing  with  her.  The  evidence 
was  properly  submitted  to  the  consideration  of  the  jury. 

5.  Obj(*otibn  was  made  to  evidence  showing  that  the 
defendant  had  for  many  years  been  accustomed  to  the  use 
of  firearms,  and  error  is  now  assigned  in  overruling  this 
objection.     The  jury  was  undoubtedly  entitled  to  know 
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that  fact,  and  its  importance  does  not  appear  to  have 
been  exaggerated. 

6.  When  Mr.  Lillie  was  killed,  there  were  two  shots 
fired  with  but  a  short  space  of  time  between  them.  That 
the  two  shots  were  fired  in  quick  succession  is  clearly 
shown  by  the  evidence.  One  reliable  witness,  who  was 
walking  upon  the  streets  of  the  town  at  the  time,  distinctly 
heard  both  of  the  shots  and  stated  the  distance  he  walked 
in  the  time  that  intervened  between  them.  He  was  walk- 
ing in  an  ordinary  way,  neither  rapidly  nor  slowly.  His 
evidence  by  ready  computatton  shows  that  the  time  be- 
tween the  two  shots  must  have  been  not  more  than  eight 
seconds.  It  is  assumed  by  both  the  prosecution  and  the 
defense  that  it  was  the  first  shot  fired  that  killed  Mr. 
Lillie,  and  that  the  second  shot  passed  through  the  window 
glass,  and  also  through  the  curtain  on  the  inside  and  the 
wire  screen  on  the  outside  of  the  window,  and  that  both 
shots  were  fired  by  the  same  person.  In  determining 
whether  these  shots  were  fired  by  the  defendant  or  by  some 
other  person,  it  became  important  to  know  at  what  dis- 
tance from  the  window  the  last  shot  was  fired.  The 
curtain,  the  window  and  the  screen  through  which  the 
bullet  passed  were  received  in  evidence,  and  witnesses  for 
the  state  testified  that ^  they  examined  these  immediately 
after  the  shooting  and  that  the  curtain  was  powder- 
burned.  The  state  then  ofllered  evidence  of  experiments 
which  had  been  performed  for  the  purpose  of  illustrating 
how  near  the  curtain  the  shot  must  have  been  fired  to  pro- 
duce such  result.  This  evidence  was  objected  to  and  its 
admission  is  now  assigned  for  error.  The  character  of  the 
curtain  is  not  very  clearly  shown  by  the  verbal  testimony. 
It  is  described  by  some  of  the  witnesses  as  a  lace  curtain, 
and  by  others  it  is  said  to  have  been  made  of  cotton.  The 
curtain  itself  was  in  evidence  before  the  jury.  The  cloth 
used  in  making  the  experiments  is  described  as  common 
muslin.  It  is  said  in  the  defendant's  brief  that  in  making 
these  experiments  "the  curtain  itself  was  not  used,  nor  a 
similar  one,  and  was  not  hung  five  inches  in  front  of  the 


Vol.72]  JANUARY  TEKiM,1904.  239 


LlUle  V.  State. 


original  sash,  or  a  similar  one,  with  the  wire  screen  three 
inches  in  back  of  that,  similar  to  the  one  at  the  Lillie 
residence,  and  with  the  same  gun  that  Harvey  Lillie  was 
murdered  with,  containing  the  same  cartridges,  or  similar 
ones,'*  and  for  these  reasons  it  is  contended  that  the  evi- 
dence of  the  experiments  should  have  been  excluded. 

In  the  experiments,  the  cloth  was  hung  before  a  wooden 
surface  and  about  six  inches  distant;  no  wire  screen  was 
used.  It  was  not  known  what  sort  of  cartridges  were  used 
by  the  assassin  except  that  one  of  the  bullets  which  was 
found  in  Mr.  Lillie's  head  was  in  evidence  before  the  jury, 
and  also  another  similar  bullet  which  was  found  in  a 
building  at  some  distance  from  the  window  and  was  at 
least  partially  identified  by  the  evidence  as  the  bullet  fired 
at  the  second  shot  above  referred  to.  It  was  therefore 
impossible  in  these  experiments  to  use  the  same  revolver 
with  which  Mr.  Lillie  was  killed,  or  to  be  certain  of  the 
«imilarity  of  the  cartridges  used.  In  making  these  ex- 
periments, various  revolvers  were  used  of  different  pattern 
and  of  different  length  of  barrel,  and  cartridges  were  used 
of  different  lengths,  being  what  are-  called  long  and  short 
cartridges,  and  of  each  length  cartridge  different  kinds 
were  used  with  reference  to  the  character  of  the  powder 
with  which  they  were  charged;  some  being  filled  with 
common  black  powder  and  others  with  lighter  colored 
or  semi-smokeless  powder.  A  record  was  kept  of  each 
shot  fired.  The  cloth  used  was  in  evidence  before  the 
jury.  Each  bullet  mark  through  the  cloth  was  fully  ex- 
plained to  the  jury,  showing  the  kind  of  revolver  and 
cartridge  used  in  connection  therewith,  and  the  distance 
from  which  the  shot  was  fired.  The  distances  at  which 
the  various  shots  were  fired  range  from  about  three  inches 
to  about  three  feet. 

In  Davis  v.  State^  51  Neb.  301,  the  court,  after  pointing 
out  the  similarity  of  the  conditions  existing  in  connection 
with  the  experiments  proved,  and  the  conditions  existing  in 
the  transactions  to  explain  which  the  experiments  were 
offered,  said : 
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"This  was  sufficient  to  make  the  evidence  competent,  and 
it  was  for  the  jury  to  consider  the  place  where  the  dis- 
placement of  the  fixtures  occurred  and  the  place  where 
the  experiment  was  made  and  then  to  give  such  weight  to 
the  testimony  of  the  state's  witness  who  made  the  experi- 
ment as  they  thought  it  deserved." 

And  in  City  of  Ord  v.  Nash,  50  Neb.  335,  it  was  said : 

"Some  discretion  is  conferred  upon  the  trial  court  in 
receiving  evidence  of  experiments  for  the  purpose  of  con- 
tradicting or  corroborating  other  witnesses,  and  in  order 
to  authorize  the  reversal  of  a  judgment  on  account  of  the 
admission  or  rejection  of  such  evidence  there  must  have 
been  a  clear  abuse  of  discretion." 

The  defendant  offered  evidence  of  experiments  of  the 
same  general  nature.  The  experiments  complained  of  were 
under  conditions  as  closely  identical  with  the  conditions 
of  the  transactions  upon  which  they  were  intended  to 
throw  light,  as  the*  circumstances  of  the  case  would  admit. 
The  object  of  the  experiments  was  to  explain  or  illustrate 
how  near  a  cloth  curtain  a  pistol  or  revolver  must  be  held 
in  order  that  a  shot  fired  from  it  through  the  curtain  wdll 
powder-mark  the  curtain.  It  is  true  that  it  was  not  shown 
that  any  one  of  these  revolvers  used  in  these  experiments 
was  identical  in  construction  and  power  with  the  weapon 
with  which  Mr.  Lillie  was  killed,  but  there  is  evidence 
tending  to  show  that  the  weapon  from  which  the  fatal  shot 
was  fired  was  an  ordinary  revolver.  The  defendant,  in 
statements  made  immediately  after  the  transaction,  par- 
tially described  the  weapon,  which  she  says  she  saw  in  the 
hands  of  the  assassin. 

We  think  the  circumstances  were  such  as  to  come  within 
the  above  rule,  and  it  was  not  an  abuse  of  discretion  on 
the  part  of  the  trial  court  to  admit  this  evidence 

7.  It  is  contended  in  the  briefs  that  the  court  should 
not  have  allowed  evidence  that  the  sheriff  organized  a  posse 
in  the  morning  after  the  murder  "with  which  he  prospected 
the  roads  and  streets,  searched  the  alleys  and  question- 
able places,  as  well  as  the  fields,  without  discovering  a 
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questionable  character,  as  he  claims."  When  this  evidence 
was  first  given  no  objection  was  made,  and  after  the  gen- 
eral statement  had  been  made  by  the  witness  without  ob- 
jection and  the  witness  was  questioned  further,  the  tech- 
nical objection  was  made  to  the  witness  telling  what  they 
arranged  to  do,  but  no  objection  appears  to  have  been 
made  to  evidence  of  what  was  actually  done  in  that  re- 
gard. There  is  no  assignment  in  the  petition  in  error 
raising  this  question.  •  The  defendstnt  would  certainly 
have  a  right  to  consent  to  the  admission  of  such  evidence 
as  this,  which  might  by  some  be  regarded  as  likely  to  in- 
fluence the  minds  of  the  jury  favorably  to  the  defendant, 
and  having  consented  to  its  introduction  cannot  now 
predicate  error  in  its  admission. 

8.  Evidence  was  allowed  that  pepper  was  found 
sprinkled  upon  the  floor  at  the  foot  of  the  stairway, 
matches  and  a  "shoe-heel"  were  also  found  upon  the  floor 
of  one  of  the  lower  rooms.  It  is  said  that  it  was  error  to 
receive  such  evidence.  But  it  is  certainly  proper  to  show 
the  conditions  existing  in  the  vicinity  of  the  crime  at 
the  time.  This  evidence  was  directed  to  conditions  ob- 
served so  soon  after  the  murder  as  to  make  its  admission 
proper. 

9.  When  the  defendant  first  went  downstairs  with  the 
girls  after  the  murder,  she  went  to  the  telephone  and  when 
the  witness  Hall  arrived  a  few  minutes  later  she  was  also 
at  the  telephone.  She  stated  that  she  was  trying  to  call 
assistance,  but  was  unable  to  get  any  answer  to  her  calls 
from  the  central  office.  The  person  in  charge  of  the 
central  office  testified  that  no  call  was  made,  that  he 
would  have  heard  it  if  any  had  been  made,  as  he  had  been 
aroused  by  another  call  shortly  before  five  o'clock.  It  is 
urged  that  it  was  error  to  admit  this  evidence;  that  it 
was  prejudicial  as  tending  to  create  the  impression  with 
the  jury  that  she  was  simulating  and  trying  to  hide  ap- 
pearances of  guilt;  but  the  evidence  of  defendant's  actions 
at  the  time  was  competent  as  part  of  the  res  gestcB,  and 
there  was  evidence  supporting  the  defendant's  theory  that 

11) 
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she  was  unable  to  call  the  central  office.  One  witness 
testified  that  he  was  sent  to  the  central  office  to  arouse 
the  persons  in  charge  and  was  for  some  time  unable  to  do 
so.  It  was  proper  that  the  jury  should  consider  all  the 
testimony  upon  this  point 

10.  The  court  was  asked  to  instruct  the  jury  that  ^if, 
from  all  the  other  evidence,  the  jury  would  be  satisfied  of 
the  guilt  of  the  defendant  they  must  still  determine 
whether  or  not  her  previous  good  .character,  when  weighed 
with  all  the  other  facts  and  circumstances  in  the  case, 
raises  a  reasonable  doubt  as  to  her  guilt;  and,  if  such 
reasonable  doubt  remains,  the  jury  must  acquit,'*  and  it 
is  insisted  that  it  was  error  to  refuse  this  request  There 
was  ample  evidence  of  defendant's  previous  good  charac- 
ter. She  ought  to  have  the  full  benefit  of  that  fact  We 
agree  with  her  counsel  that: 

"Mrs.  Lillie,  having  been  put  on  trial  for  murder,  had 
a  right  to  have  the  jury  know  that  she  had  an  exception- 
ally high  character;  that  her  life  had  been  pure  and  that 
she  was  devoted  to  the  well  being  and  happiness  of  her 
husband;  and  this  being  shown  the  jury  had  a  right  to 
say  that  it  did  in  their  judgment  not  only  raise  a  reason- 
able doubt  of  her  guilt  but  that  her  character  was  so 
strong  they  preferred  under  the  solemnity  of  their  oaths  to 
believe  she  did  not  commit  the  crime." 

judge  Oooley  in  People  v.  Oarhutt,  17  Mich.  9,  25,  said: 

"Good  character  is  an  important  fact  with  every  man; 
and  never  more  so  than  when  he  is  put  on  trial  charged 
with  an  offense  which  is  rendered  improbable  in  the  last 
degree  by  a  uniform  course  of  life  wholly  inconsistent  with 
any  such  crime.  There  are  cases  where  it  becomes  a  man's 
sole  dependence,  and  yet  may  prove  sufficient  to  outweigh 
evidence  of  the  most  positive  character.  The  most  clear 
and  convincing  cases  are  sometimes  satisfactorily  rebutted 
by  it,  and  a  life  of  unblemished  integrity  becomes  a  com- 
plete shield  of  protection  against  the  most  skillful  web  of 
suspicion  and  falsehood  which  conspirators  have  been  able 
to  weave.    Good  character  may  not  only  raise  a  doubt  of 
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guilt  which  would  not  otherwise  exist,  but  it  may  bring 
conviction  of  innocence." 

He  also  in  the  same  case  said : 

"The  diflSculty  at  this  point  lies  in  attempting  to  sur- 
round the  jury  with  arbitrary  rules  as  to  the  weight  they 
shall  allow  to  evidence  which  has  properly  been  placed 
before  them.  This  court  has  several  times  found  it  neces- 
sary to  declare  that  no  such  arbitrary  rules  are  admis- 
sible. We  refer  particularly  to  the  cases  of  People  v.  Jen- 
nesSy  5  Mich.  305;  Maker  v.  People^  10  Mich.  212,  and 
Durant  v.  People,  13  Mich.  351.  The  trial  of  criminal 
cases  is  by  a  jury  of  the  country,  and  not  by  the  court. 
The  jurors,  and  they  alone,  are  to  judge  of  the  facts, 
and  weigh  the  evidence.  The  law  has  established  this 
tribunal  because  it  is  believed  that,  from  its  numbers,  tho 
mode  of  their  selection,  and  the  fact  that  the  jurors  come 
from  all  classes  of  society,  they  are  better  calculated  to 
judge  of  motives,  weigh  probabilities,  and  take  what  may 
be  called  a  common  sense  view  of  a  set  of  circumstances, 
involving  both  act  and  intent,  than  any  single  man,  how- 
ever pure,  wise  and  eminent  he  may  be.  This  is  the  theory 
of  the  law ;  and  as  applied  to  criminal  accusations,  it  is 
eminently  wise,  and  favorable  alike  to  liberty  and  to 
justica  But  to  give  it  full  effect,  the  jury  must  be  left  to 
weigh  the  evidence  and  to  examine  the  alleged  motives  by 
their  own  tests." 

The  whole  matter  is  for  the  jury  to  determine. 
The  question  being  discussed  is  whether  the  matter 
was  properly  left  to  the  jury.  The  proposition  con- 
tained in  the  requested  instruction  is  undoubtedly  true. 
Good  character  has,  and  ought  to  have,  great  weight. 
The  other  evidence  in  the  case  may  be  sufficient  to  convict 
a  person  of  bad  character,  when  it  would  be  wholly  insuffi- 
cient if  good  character  were  shown.  But  the  same  is  true 
of  other  substantive  matters  of  defense.  Must  the  court 
single  out  each  substantive  fact  in  the  evidence  that  tends 
to  establish  innocence,  and  tell  the  jury  that  if  a  consider- 
ation of  all  other  evidence  woi^ld  require  a  verdict  of 
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guilty,  they  must  still  consider  whether  the  particular 
fact  pointed  out  would  not  be  sufficient  to  raise  a  reason- 
able doubt?  The  attention  of  the  jury  was  directly  called 
to  the  character  of  the  defendant  by  the  court,  and  they 
were  told  that  evidence  of  good  character  was  allowed  as 
tending  to  show  that  she  would  not  be  likely  to  commit 
the  crime  charged  against  her,  and  that  it  was  to  be  con- 
sidered with  all  of  the  other  evidence  in  the  case  and  to 
be  given  such  weight  as  the  jury  may  deem  it  entitled  to. 
There  is  nothing  in  the  record  to  show  that  the  jury  did 
not  give  due  weight  to  this  evidence.  We  cannot  say  that 
there  was  error  in  this  ruling  of  the  court. 

11.  The  defendant  did  not  testify  in  her  own  behalf. 
An  instruction  based  upon  that  fact  was.  given  to  the 
jury  copied  from  the  instruction  approved  by  this  court 
in  Lamh  v.  State^  69  Neb.  212,  and  we  are  asked  now  to 
say  that  it  is  erroneous.  We  are  satisfied  with  the 
language  there  used  and  with  the  conclusion  reached. 

12.  The  court  instructed  the  jury : 

"You  are  further  instructed  that  it  is  not  indispensable 
that  a  motive  be  shown  for  the  commission  of  a  crime,  but 
the  existence  or  non-existence  of  such  motive  is  a  question 
of  fact  which  must  be  determined  by  the  jury  from  a  con- 
sideration of  all  of  the  evidence  in  the  case,  and  as  a 
circumstance  tending  to  show  the  guilt  or  innocence  of 
the  accused." 

It  is  urged  that  this  instruction  is  wrong  because  crime 
is  not  committed  without  some  motive.  But  the  instruc- 
tion does  not  say  that  it  is  not  indispensable  that  a  motive 
exist.  The  human  mind  is  sometimes  unfathomable.  A 
motive  may  exist,  and  there  still  be  no  direct  evidence  to 
show  it.  If,  in  fact,  the  crime  was  committed,  and  this  is 
shown  beyond  a  reasonable  doubt,  then  it  does  not  neces- 
sarily follow  that  no  motive  existed,  because  the  evidence 
fails  to  show  an  adequate  motive.  It  is  therefore  not 
erroneous  to  tell  the  jury  that  it  is  not  indispensable  that 
a  motive  be  shown. 

13.  An  instruction  was  given  attempting  to  define  what 
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is  meant  by  the  expression  "a  reasonable  doubt."  With 
the  exception  of  one  sentence,  it  was  given  to  the  jury  in 
Barney  v.  State^  49  Neb.  515.  The  instruction  here  com- 
plained of  contained  the  words: 

"You  are  not  at  liberty  to  disbelieve  as  jurors  if  from 
all  the  evidence  you  believe  as  men.^* 

These  words  were  not  included  in  the  instruction  quoted 
in  Barney  v.  State^  otherwise  the  instruction  was  prac- 
tically the  same  in  both  cases. 

This  court  refused  to  reverse  the  judgment  in  the  case 
of  Barney  v.  State  on  account  of  this  instruction ;  but  did 
not  unqualifiedly  approve  of  giving  such  language  in  the 
charge  to  the  jury.  The  court  said:  "Whenever  a  court 
undertakes  to  define  a  reasonable  doubt,  it  opens  the  way 
to  a  vast  amount  of  speculative  reasoning  without  any 
very  practical  application."  The  instruction  may  be 
desemng  of  some  of  the  criticism  it  has  provoked,  but  in 
view  of  the  former  decision  of  this  court,  we  cannot  re- 
verse this  judgment  solely  on  account  of  the  giving  of  this 
instruction. 

14.  The  evidence  relied  upon  to  establish  the  guilt  of 
the  defendant  is  circumstantial.  In  such  cases  the  facts 
proved  beyond  a  reasonable  doubt  must  be  such  as  to 
exclude  every  reasonable  hypothesis  inconsistent  with  the 
guilt  of  the  defendant.  It  is  earnestly  contended  that  the 
evidence  in  this  case  does  not  meet  this  requirement.  AVe 
cannot  in  this  opinion  reproduce  this  large  mass  of  testi- 
mony, nor  even  set  forth  the  substance  of  the  evidence  of 
the  various  witnesses.  Some  of  the  facts  immediately  sur- 
rounding the  transaction  of  the  murder  are  as  follows: 
The  defendant  and  her  husband  had  for  many  years 
resided  together  as  husband  and  wife  in  the  community 
where  the  crime  was  committed.  They  appear  to  have 
lived  happily  together.  There  is  much  evidence  in  the 
record  to  that  effect,  and  none  to  the  contrary.  The  de- 
fendant had  always  borne  a  good  character  and  reputation 
in  the  community  where  she  lived,  and  is  entitled  to  the 
presumption  of  innocence  that  always  arises  from  a  cor- 
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rect  and  blameless  life.  She  was  engaged  in  dressmaking 
and  appears  to  have  been  generally  active  and  diligent  in 
her  undertakings,  but  there  is  nothing  established  show- 
ing avarice  or  that  she  was  a  "greedy,  grasping  woman." 
That  night  as  usual  they  occupied  the  chamber  by  them- 
selves. It  was  not  a  large  room.  There  was  a  window 
opening  to  the  east  which  was  not  far  from  the  south 
side  of  the  room.  The  bed  was  immediately  in  front  of 
this  window.  The  south  end  of  the  bed,  where  their  heads 
rested,  was  about  ten  inches  from  the  wall  in  which  this 
window  was  located,  while  the  foot  of  the  bed  was  at  a 
greater  distance,  undoubtedly  about  twenty-two  inches, 
as  disclosed  by  the  evidence- 
Mr.  Lillie  occupied  the  side  of  the  bed  farthest  from  the 
window  and  there  can  be  no  doubt,  under  the  evidence, 
that  when  his  position  was  first  observed  after  the  murder, 
the  body  was  lying  upon  the  back.  There  is  some  conflict 
in  the  evidence  as  to  the  exact  position  of  the  head,  which 
will  be  again  noticed.  The  defendant  occupied  the  part 
of  the  bed  nearest  the  window.  These  details  and  others 
that  will  be  noticed  later,  are  very  important  in  determin- 
ing two  questions:  First,  Was  the  fatal  shot  fired  from 
the  east  side  of  the  bed?  Second,  If  it  was  fired  from 
the  east  side  of  the  bed,  could  it  have  been  done  by  any 
other  person  than  the  defendant  herself?  The  bullet  en- 
tered Mr.  Lillie's  head  upon  the  right  side,  a  little  above 
the  ear  and  somewhat  further  forward  than  the  center  of 
the  head.  Upon  this  point  there  is  no  conflict  in  the 
evidence.  There  was  a  post-mortem  examination  made  by 
several  surgeons,  and  their  evidence  was  taken  as  to  the 
course  of  the  bullet  through  the  head.  The  bullet  passed 
through  the  brain,  struck  the  skull  on  the  opposite  side 
of  the  head,  failed  to  penetrate  it,  and  was  found  near 
where  it  had  struck  the  skull.  Verbal  descriptions  of  the 
course  of  the  bullet  indicate  that  the  line  of  its  passage 
through  the  brain  was  nearly  perpendicular  with  the 
side  of  the  head.  A  human  skull  was  in  evidence  which  was 
marked  by  the  expert  witnesses  to  indicate  the  point  where 
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the  bullet  entered  the  skull  of  the  deceased  and  also  the 
point  where  the  bullet  struck  the  skull  on  the  opposite 
Bide  of  the  head.  The  witnesses  substantially  agreed  that 
these  marks  upon  the  skull  in  evidence  correctly  indicated 
the  course  of  the  bullet.  Prom  this  evidence  it  appears 
that  the  line  of  the  buUet^s  course  was  not  at  a  right  angle 
with  the  side  of  the  head,  but  that  the  bullet  took  a  down- 
ward and  backward  course  so  that  the  point  at  which  it 
struck  the  skull  on  the  opposite  side  of  the  head  was  about 
two  inches  lower  and  about  the  same  distance  farther 
toward  the  back  of  the  head  than  the  point  where  the 
bullet  entered.  In  connection  with  this  circumstance,  it 
is  urged  by  counsel  that  when  the  body  of  the  deceased 
was  first  observed,  after  the  crime  was  committed,  the 
head  was  turned  to  the  west  so  that  it  rested  upon  the 
left  side  of  the  face;  and  that  therefore  the  bullet  might 
have  been  fired  from  the  west  side  of  the  bed.  This  would 
agree  with  the  statements  of  the  defendant,  who,  imme- 
diately after  the  crime  was  committed,  declared  that  Mr. 
Lillie  was  shot  by  a  burglar  from  the  west  side  of  the  bed ; 
that  she  was  awakened  by  this  shot  and  saw  the  burglar 
with  a  revolver  in  his  hand  which  was  pointed  at  herself, 
and  that  the  burglar  approached  her,  and,  to  avoid  being 
shot,  she  threw  herself  from  the  bed,  so  that  the  second 
shot,  which  was  fired  almost  at  the  same  time,  passed  over 
her  and  through  the  window  before  mentioned. 

As  to  the  position  of  the  head  of  the  deceased  when  first 
observed  after  the  crime  was  committed,  the  evidence  is 
not  entirely  satisfactory.  Evidence  upon  this  point  be- 
comes of  greater  importance  because  it  is  established 
beyond  controversy  by  the  expert  testimony  produced  upon 
the  trial  that  the  effect  of  such  a  wound,  through  that  part 
of  the  brain  traversed  by  this  bullet,  would  be  to  imme- 
diately take  away  all  power  of  voluntary  motion,  so  much 
so  as  to  render  it  impossible  that  the  deceased  might  have 
changed  his  position  after  the  fatal  shot  was  fired. 

The  defendant's  little  girl  12  years  of  age  appears  to 
have  been  the  first  witness  who  observed  the  position  of  the 
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body.  She  seems  to  have  gone  into  the  room  immediately. 
She  says  she  tried  to  wake  him  up;  that  she  took  him  by 
the  ear,  that  it  was  his  right  ear  that  she  took  hold  of. 
From  the  situation  of  tlie  bed  in  the  room,  and  the  lo- 
cation of  the  door  through  which  this  child  must  have 
entered,  as  well  as  the  location  of  the  body  upon  the  bed, 
she  must  have  gone  to  the  west  side  of  the  bed,  and  if  she 
is  correct  in  saying  that  she  took  hold  of  his  right  ear, 
the  head  must  have  been  turned  to  at  least  a  considerable 
degree  toward  the  west. 

Mr.  Bert  Hall,  who  appears  to  have  been  the  next  w^it- 
ness  who  saw  the  body,  testified  that  the  face  was  turned 
distinctly  toward  the  west,  and  when  further  questioned 
as  to  the  matter  said  that  it  was  turned  at  least  eighty 
degrees  toward  the  west.  By  this  he  afterwards  ex- 
plainiHl  that  he  meant  that  it  was  turned  at  least  four- 
fifths,  and  his  evidence  fairly  construed  is  that  the  head 
was  lying  very  nearly  flat  upon  tlie  left  side  of  the  face. 
He  seems  for  some  reason  to  have  been  very  much  con- 
fused, or,  as  he  said,  "nervous,"  and  stated  that  he  had 
testified  a  little  differently  he  thought  at  a  former  exami- 
nation, but  that  he  was  more  confused  then  than  he  was 
afterwards. 

Dr.  Stewart,  who  first  saw  the  body  and  afterwards 
changed  the  position  of  the  head,  was  not  called  as  a  wit- 
ness. The  state  refused  to  put  him  upon  the  witness 
stand  at  the  request  of  the  defendant.  There  were  other 
witnesses  whose  evidence  tends  to  show  that  the  head  was 
turned  but  very  little,  if  any,  and  the  face  was  directly 
toward  the  ceiling.  It  does  not  appear  from  the  evi- 
dence whether  these  witnesses  saw  the  body  before  the 
head  had  been  moved  by  Dr.  Stewart,  or  not  until  after- 
wards. There  w  ere  several  features  of  this  evidence  which 
rendered  it  a  difficult  task  for  the  jury  to  determine  the 
exact  fact  upon  this  question.  The  position  of  the  head, 
when  the  shot  was  fired,  may  have  been  with  the  face 
turned  somewhat  toward  the  west  from  an  upward  po- 
sition. 
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If  the  jury  accepted  the  evidence  of  the  witness  Hall, 
and  considered  the  course  of  the  bullet  through  the  head^ 
it  would  lead  to  the  conclusion  that  the  weapon  was  held 
in  a  position  directly  over  the  head  of  the  deceased.  The 
shot  then  was  fired  either  from  that  position,  or  from  a 
position  more  to  the  eastward  and,  if  the  latter,  the  person 
who  held  the  weapon  must  have  been  at  the  east  of  the  bed 
at  the  time. 

Another  circumstance  is  worthy  of  mention  in  this  con- 
nection. As  before  noticed  the  second  shot  was  fired 
through  the  window.  They  were,  of  course,  both  fired  by 
the  same  person.  The  bullet  passed  first  through  the 
curtain,  then  the  window-pane,  then  an  ordinary  wire 
screen.  It  is  beyond  question  from  an  inspection  of  these 
exhibits  that  the  bullet  in  passing  out  of  the  window  did 
not  take  a  downward  course.  The  evidence  shows  that 
the  range  of  the  bullet  was  such  that  if  it  had  been  fired 
from  the  west  side  of  the  bed,  it  must  have  passed  within 
a  few  inches  of  the  pillow  upon  which  the  head  of  the  de- 
ceased rested.  The  weapon  when  the  second  shot  was 
fired  must  then  have  been  not  more  than  six  inches 
higher  than  Mr.  Lillie's  head.  There  was  evidence  from 
which  the  jury  might  reasonably  believe  that  the  weapon 
must  have  been  much  nearer  the  curtain  to  have  powder- 
burned  it  as  this  curtain  was.  The  circumstances  seem  to 
justify  the  jury  in  finding  that  the  supposition  that  Mr. 
Lillie  was  shot  from  the  west  side  of  the  bed  was  not  a 
reasonable  one.  They  are  not,  however,  inconsistent  with 
the  view  that  the  bullet  came  from  the  east.  If  the  jury 
found,  as  it  was  not  unreasonable  to  do  from  this  evi- 
dence, that  Mr.  Lillie's  face  was  turned  but  a  few  degrees 
to  the  west  when  he  vas  shot,  they  must  necessarily  have 
found  that  he  was  shot  from  the  east.  We  are  driven  to 
the  conclusion  that  a  finding  that  beyond  all  reasonable 
doubt  Mr.  Lillie  was  shot  by  some  person  who  was  then 
between  him  and  the  window  in  question  cannot  be  held  to 
be  unsupported  by  this  evidence.  If  the  jury  believed 
that  this  was  the  case,  the  conclusion  that  this  defendant 
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and  no  other  person  did  the  shooting  seems  also  to  be 
justified.  The  space  between  the  bed  and  the  window  was 
very  narrow.  The  course  of  the  bullet  was  downward 
from  the  top  of  the  head.  The  person  who  did  the  shoot- 
ing must  have  been  at  least  far  enough  to  the  south  to 
be  between  Mr.  Lillie's  head  and  the  window.  If  he  had 
shot  Mr.  Lillie  from  that  position,  it  would  have  been  im- 
possible that  the  second  bullet  shot  at  Mrs.  Lillie  and 
missing  her,  should  have  passed  out  of  the  window,  as  she 
says  the  bullet  so  fired  did. 

The  defendant  on  the  afternoon  before  the  murder  stated 
to  the  girls  in  the  house  that  she  had  a  large  sum  of  money 
and  would  go  and  deposit  it  in  the  bank;  that  she  feared 
burglars  might  break  into  the  house  and  the  money  be 
stolen.  Also  immediately  after  the  murder,  she  in  the 
presence  of  several  persons  opened  a  bureau  drawer  in 
the  room,  and  thereupon  stated  that  her  money  was  gone, 
and  that  she  had  about  three  hundred  dollars  in  the 
drawer. 

No  attempt  was  made  upon  the  trial  to  support  these 
statements  with  proof  that  the  defendant  was  in  posses- 
sion of  any  such  sum  of  money.  On  the  contrary  it  was 
shown  that  after  making  the  above  statements  to  the  girls 
in  the  house,  she  was  at  the  bank  and  paid  a  small  amount 
on  a  note  of  hers  and  she  made  no  deposit  in  the  bank. 
This,  as  her  counsel  say,  was  because  she  did  not  at  that 
time  have  an  account  with  this  particular  bank  with  whicli 
she  made  a  payment  upon  her  note.  The  defendant  also 
immediately  after  the  murder,  in  the  presence  of  the  same 
witnesses,  examined  the  clothing  of  Mr.  Lillie  and  declaro<l 
that  his  pocket-book  had  been  taken  and  his  money  was 
gone.  There  was  no  proof  offered  oji  the  trial  tending  to 
show  that  any  pocket-book  or  money  of  Mr.  Lillie's  was 
missing  after  the  murder. 

It  appears  that  the  defendant,  immediately  after  the 
second  shot  was  fired,  after  having  by  her  screams  alarmed 
some  of  the  girls  who  were  sleeping  in  bedrooms  immedi- 
ately across  the  narrow  hall,  went  downstairs  with  all  of 
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the  girls,  who  immediately  went  to  a  neighbor's  house  to 
call  assistance,  leaving  the  defendant  alone  in  the  house 
with  the  murdered  man.  She  afterwards  stated  that  she 
found  the  kitchen  door  open,  the  key  having  been  dislodged 
from  the  lock  and  lying  upon  the  floor,  and  that  the  burg- 
lar after  the  shooting  ran  downstairs.  The  evidence  showed 
that  this  kitchen  door  was  locked  when  the  family  retired 
that  night,  and  there  was  also  evidence  tending  to  show 
that  the  keyhole  on  the  outside  of  the  door  was  seen  the 
next  morning  to  be  filled  with  cobwebs  and  dirt,  indicat- 
ing that  the  door,  if  it  had  been  unlocked  in  the  night,  was 
unlocked  from  the  inside  rather  than  the  outside. 

15.  There  was  no  evidence  before  the  jury  that  the  de- 
fendant possessed  or  had  access  to  a  weapon  with  which 
to  commit  the  crime,  and  although  the  house  was  searched 
after  the  murder  and  no  such  weapon  was  found,  still,  in 
view  of  the  opportunity  that  the  defendant  had  for  con- 
cealing such  weapon,  these  facts,  though  entitled  to  care- 
ful consideration,  are  not  so  conclusive  as  to  overthrow  the 
evidence  of  guilt. 

The  duty  of  determining  whether  or  not  a  fellow  being 
has  been  guilty  of  so  cold-blooded  and  unnatural  a  crime 
imposes  a  terrible  responsibility.  A  wise  provision  of  our 
law  requires  the  judgment  of  twelve  men  upon  such  ques- 
tions. Every  reasonable  precaution  is  required  to  guard 
against  an  unjust  conviction.  It  is  the  duty  of  the  courts 
to  see  that  these  are  observed.  If  all  of  the  rights  of  the 
accused  have  been  protected,  if  upon  the  whole  evidence 
the  minds  of  reasonable  men  might  differ  as  to  whether 
there  is  reasonable  doubt  of  guilt,  the  conclusion  of  the 
tribunal  to  which  the  law  commits  the  responsibility  must 
be  taken  as  just.  The  wisdom  of  the  past  tells  us  that  thus 
we  have  greatest  assurance  of  avoiding  the  mistaken 
judgments  to  which  the  frailties  of  human  reasoning  some- 
times lead.  We  conclude  that  the  law  does  not  require  nor 
allow  us  to  interfere  with  this  verdict. 

The  judgment  of  the  district  court  is  therefore 

Affibi 


252  NEBRASKA  REPORTS.  [Vol.  72 


Henry  y.  State. 


Prank  Henry  v.  State  of  Nebraska. 

Filed  June  30,  1904.    No.  13,297. 

Criminal  Law:  Vebdict:  Review.  It  Is  the  province  of  the  jury  to 
determine  disputed  matters  of  fact  in  criminal  as  well  as  In  civil 
cases.  The  verdict  will  not  be  set  aside  in  this  court  upon  pro- 
ceedings in  error  for  want  of  evidence  to  support  it,  unless  it  is 
clearly  wron& 

Error  to  the  district  court  for  Antelope  county :  John 
P.  Boyd,  Judge.    Affirmed. 

George  F.  Boyd,  for  plaintiff  in  error. 

Frank  N.  Front ,  Attorney  General,  and  Non^s  Brown , 
contra. 

Sedgwick,  J. 

This  defendant,  plaintiff  in  error,  was  tried  in  the  dis- 
trict court  for  Antelope  county  upon  the  charge  of  robbery. 
He  has  brought  the  proceedings  to  this  court  for  review, 
and  urges  here  that  the  evidence  is  not  sufficient  to  sup- 
port the  verdict  which  the  jury  returned  against  him. 

At  about  ten  o'clock  on  the  evening  of  the  21st  of  March, 
1903,  Walter  Older  wan  assaulted  on  the  streets  in  the 
town  of  Brunswick  in  Antelope  countj'^,  and  at  the  point 
of  a  revolver  was  compelled  to  submit  to  search  and  rob- 
bery, A  small  amount  of  money  was  taken  from  his 
pockets.  He  accused  this  defendant  of  the  crime,  and 
upon  the  trial  testified  that  he  had  known  the  defendant, 
who  w^as  a  resident  of  the  same  town,  for  eight  or  ten  years. 
He  testified  that  he  saw  the  defendant  on  the  street,  and 
that  the  defendant  then  and  there  commited  the  robbery, 
giving  the  circumstances  in  detail.  The  evidence  is  con- 
sistent, and,  if  it  is  believed,  establishes  the  guilt  of  the 
defendant  as  charged  in  the  information. 

The  witness  described  the  general  appearance  of  the 
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defendant,  and  stated,  among  other  things,  that  the  de- 
fendant wore  a  common  cap,  and  had  a  red  handkerchief 
tied  aronnd  the  lower  part  of  his  face  with  the  cap  brought 
well  down  to  his  eyes,  so  that  the  witness  could  see  that 
part  of  his  face  between  the  handkerchief  and  the  cap. 
The  witness  was  cross-examined  in  detail  as  to  the  ap- 
pearance of  the  defendant  at  the  time  of  the  robbery,  but 
he  was  not  asked  upon  what  he  relied  in  identifying  the 
defendant;  and  although  it  appeared  that  they  were  very 
close  together,  and  the  defendant  spoke  to  him  several 
times,  the  witness  did  not  testify  whether  or  not  he 
recognized  the  defendant's  voice.  The  witness  had  a 
lantern  which  furnished  a  strong  light  until  it  was  ex- 
tinguished by  the  defendant's  orders.  He  positively 
identified  the  defendant,  and  there  was  nothing  in  his 
cross-examination  maldng  it  necessary  to  believe  that  he 
was  mistaken  in  this  identification. 

The  defendant  attempted  to  prove  an  alibi.  Three  wit- 
nesses testified  that  at  the  time  the  robbery  took  place,  he 
was  present  while  two  of  them  were  engaged  in  a  game  of 
billiards;  but  this  evidence  was  contradicted  by  several 
apparently  reliable  witnesses  who  were  at  the  billiard 
room  at  the  time,  and  positively  testified  that  the  defend- 
ant was  not  there.  The  defendant  testified  in  his  own 
behalf  and  denied  all  connection  with  the  crime,  and  cor- 
roborated the  witnesses  in  support  of  his  alibi.  It  was 
shown  by  undoubted  evidence  that  the  defendant  on  his 
preliminary  examination  testified  that  he  had  no  revolver 
in  his  possession  on  the  evening  of  the  robbery;  whereas 
it  was  proved  on  the  trial,  and  admitted  by  the  defendant, 
that  he  had  two  revolvers  in  his  possession  at  that  time. 
He  was  shown  to  have  misstated  other  material  matters.  If 
this  impeaching  evidence  was  believed  by  the  jury  they 
would  have  been  justified  for  that  reason  in  rejecting  his 
evidence  so  far  as  it  was  not  corroborated  by  other  proofs. 
It  is  the  province  of  the  jury  to  determine  disputed  mat- 
ters of  fact,  and  the  evidence  in  this  case  is  sufficient  to 
support  l^eir  verdict. 
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No  other  reaaon  for  reversing  the  judgment  being  urged, 
and  no  substantial  error  appearing  in  the  record,  the  judg- 
ment of  the  district  court  is 

Affibmbd. 


Ohablbs  Stock  y.  Mblghoib  L.  Lubbbbn. 

Feud  Jims  30,  1904.    No.  13J47. 

BUI  of  Bxoeptiona.  The  trial  court  has  no  authority  to  extend  tho 
time  for  preparing  and  serving  a  bill  of  exceptions  more  than  80 
days  from  the  adjournment  of  the  term  at  which  the  cause  was 
tried,  motion  for  new  trial  overruled  and  judgment  entered.  A 
bill  allowed  in  violation  of  this  provision  of  the  statute  will  be 
quashed  upon  motion  duly  made  in  this  court 

Ebbob  to  the  district  court  for  Clay  county :  Obobgb  W. 
Btubbs^  Judgb.  Motion  to  quash  hill  of  exceptions  sus- 
tained. 

Tibhets  Brothers  d  Morey,  for  plaintiff  in  error. 

Thomas  H.  Matters^  contra. 

Sedgwick,  J. 

This  motion  to  quash  the  bill  of  exceptions  is  based  upon 
the  fact  that  the  bill  was  not  presented  to  opposing 
counsel  within  80  days  from  the  final  adjournment  of  the 
term  of  court  at  which  the  case  was  tried.  There  was 
quite  a  satisfactory  showing  of  diligence  on  the  part  of 
the  attorneys  who  procured  the  bill  to  be  settled  and  al- 
lowed. This  evidence  shows  that  it  was  solely  the  fault 
of  the  court  reporter,  and  the  question  is  whether,  under 
such  circumstances,  the  delay  beyond  the  80  days  in  pre- 
senting the  bill  to  opposing  counsel  is  fatal  to  the  settle- 
ment of  the  bill.  It  was  held  that  such  delay  is  not  fatal 
in  State  v.  Gaslin^  32  Neb.  291,  and  in  Richards  v.  State, 
22  Neb.  145,  but  in  Horhach  v.  City  of  Omaha,  49  Neb.  851, 
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the  case  of  Richards  v.  State  is  reviewed  fully  and  over- 
ruled upon  this  point,  and  the  rule  declared  to  be  that  the 
statute  is  mandatory,  and  that  no  bill  of  exceptions  can  be 
settled  and  allowed  by  the  trial  court  that  has  not  been 
presented  to  the  opposing  counsel  within  the  80  days. 
This  ruling  is  followed  in  Mathews  v.  Mulford,  53  Neb. 
252,  and  it  is  there  stated  that  the  remedy,  when  the  de- 
lay has  been  caused  by  the  neglect  of  the  reporter  in 
making  the  transcript,  is  by  application  for  a  new  trial. 
Following  these  later  cases,  which  seem  to  be  well 
reasoned,  this  motion  must  be  sustained.  This  places 
great  responsibility  upon  the  official  reporters  of  the  trial 
courts.  It  will  rarely,  if  ever,  happen  that  80  days  will  be 
too  short  for  the  performance  of  this  duty,  if  the  impor- 
tance of  the  matter  is  duly  appreciated.  Inefficient  and 
n^ligent  reporters  should  not  be  tolerated.  The  delay 
and  expense  of  another  trial,  made  necessary  solely  by  the 
inefficiency  of  a  court  reporter,  are  serious  matters. 


Motion  sustained. 


Thomas  B.   Stocker,   appellant,  v.  Nemaha  County 
bt  al.,  appellees. 

Filed  June  30,  1904.    No.  13,285. 

1.  Appeal:  Rmmsw.    Where,  on  appeal  from  a  Judgment  of  the  district 

conrt  !n  a  suit  in  eqnlty,  It  is  found  that  the  evidence  fully  sus- 
tains the  findings  and  judgment  of  the  trial  court,  such  findings 
will  not  he  disturhed,  hut  will  he  adopted  by  the  court  of  review. 

2.  Htghways:  Damaors.    Where  one  flies  a  claim  for  damages  caused 

hy  the  location  of  a  public  road,  and  accepts  the  allowance  made 
him  by  the  county  board,  he  cannot  thereafter  maintain  an 
action  agafnst  the  county  for  damages  caused  by  opening  snch 
road,  unless  the  same  be  negligently  and  unskillfully  constructed 
and  maintained. 

8.  Be8  Judicata.    Where  a  plaintiff  in  an  action  for  damages  alleges 
fiusts,  proof  of  which  would  entitle  him  to  recover,  and  there  is . 
a  verdict  and  jndgxfient  against  him,  it  will  he  conclusively  pre- 
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Bumed  that  each  of  the  facts  so  averred  was  determined  against 
him,  and  he  cannot  thereafter  maintain  an  aetion  for  equitable 
relief  against  the  same  defendant  based  on  the  same  facts. 

Appbal  from  the  district  court  for  Nemaha  county: 
John  S.  Stull,  Judge.    Affirmed. 

S.  P.  Davidson  and  O.  W.  Cornelly  for  appellant 
E.  B.  Quackenbush  and  Kelligar  &  Fcrneau,  contra. 

Barnes,  J. 

Thomas  B.  Stockor  commenced  this  action  in  the  district 
court  to  restrain  the  county  of  Nemaha,  its  board  of  com- 
missioners and  one  Charles  D.  Nixon  from  keeping  open 
a  certain  ditch  running  along  the  west  side  of  a  highway 
situated  in  that  county  known  as  the  Half  Breed  road; 
to  obtain  a  mandatory  injunction  requiring  defendants  to 
fill  up  and  obliterate  certain  ditches,  and  to  recover 
damages  to  his  farm  lands  lying  along  the  east  side  of 
said  road  alleged  to  have  been  sustained  by  him  by  sur- 
face water  thrown  upon  his  said  land  by  reason  of  the 
careless,  negligent  and  unskillful  construction  of  said 
highway  and  ditches.  A  trial  to  the  court  resulted  in  a 
general  finding  and  judgment  for  the  defendants  from 
which  plaintiff  has  appealed.  The  pleadings  are  too  volu- 
minous to  be  set  forth  in  this  opinion.  It  is  sufficient  to 
say  that  the  petition  states  facts  which,  if  true,  would  con- 
stitute a  cause  of  action  against  the  county,  and  in  addi- 
tion thereto  it  charges  the  defendant  Nixon  with  having 
cut  a  ditch  from  a  lake  or  lagoon  situated  on  his  own  land 
to  and  into  the  ditch,  on  the  west  side  of  the  Half  Breed 
road,  thus  augmenting  the  flow  of  water  onto  the  plain- 
tifTs  land  to  his  irreparable  damage  and  injury.  Nixon's 
defense  is  in  substance  a  general  denial ;  while  the  county 
not  only  denied  the  allegations  of  the  petition,  but  also  set 
up  in  its  answer  and  relied  on :  First,  an  estoppel  by  con- 
duct; and  second,  the  defense  of  re^i  judicata,  or  estoppel 
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by  record  and  judgment.    The  replies  in  effect  are  general 
denials. 

Under  the  present  law,  and  the  rule  announced  in 
Faulkner  v.  Simms,  68  Neb.  299,  the  appeal  requires  us  to 
go  over  all  of  the  evidence  and  reach  our  own  conclusions 
thereon.  A  careful  examination  of  the  record  and  bill  of 
exceptions  discloses  the  following  undisputed  facts:  The 
land  southwest  of  plaintiff's  premises  slopes  generally 
downward  in  a  northeasterly  direction  toward  the 
Nemaha  river  bottom  where  plaintiff's  land  is  situated. 
The  Half  Breed  road,  commencing  on  the  Auburn  and 
Brownville  road  which  runs  east  and  west  on  the  north 
line  of  section  22,  a  little  east  of  the  middle  of  the  north- 
east quarter  of  that  -section,  runs  in  a  southeasterly 
direction,  for  the  distance  of  something  over  2  miles,  pass- 
ing the  plaintiff's  land  and  forming  its  western  or  rather 
its  southwestern  boundary.  This  road  also  intersects  an- 
other road  or  highway,  called  the  Wheeler  road,  which 
runs  due  north  and  south  on  the  section  line  between 
sections  22  and  23,  township  5,  north  of  range  14  east,  at 
a  point  about  60  rods  south  of  the  Brownville  road.  The 
Missouri  Pacific  railroad  is  constructed  about  40  rods 
west  of  the  Half  Breed  road,  and  runs  nearly  parallel 
thereto.  A  considerable  part  of  the  east  half  of  section  22, 
and  all  of  section  23,  in  which  plaintiff's  land  is  situated, 
is  low,  level  bottom  land,  lying  in  the  valley  of  the  Nemaha 
river  which  runs  in  a  southeasterly  direction  half  or  thrtn^ 
quarters  of  a  mile  east  of  the  highway  in  question  for 
some  10  or  15  miles,  where  it  empties  into  the  Missouri 
river.  The  railroad  company  has  made  several  openings 
or  culverts  through  its  embankment  for  the  purpose  of 
allowing  the  surface  water,  which  falls  on  the  sloping  land 
west  of  its  line  of  road,  to  drain  off  onto  the  river  bottom. 
Commencing  in  the  year  1898  or  1899,  and  continuing 
from  time  to  time  until  1900  or  1901,  the  Half  Breed  road 
was  established,  constructed  and  opened  for  public  travel, 
the  plaintiff  being  one  of  the  petitioners  therefor.  It  ap- 
pears that  all  of  the  water  which  plaintiff  alleges  causes 
20 
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the  damage  to  his  land  is  surface  water;  that  which  falls 
on  the  slopes  to  the  west  and  southwest  of  the  railroad 
track  and  highway  in  question.  This  water  it  is  claimed 
is  accumulated  in  the  ditch  made  by  the  county  in  the  con- 
struction of  the  public  road,  and  is  carried  to  a  point  west 
of  the  plaintiff's  land,  turned  through  a  culvert  in  the 
highwaiy,  and  allowed  to  spread  out,  over  and  upon  his  cul- 
tivated field.  It  further  appears  that  some  of  the  surface 
water,  after  it  runs  into  the  ditch  on  the  west  side  of  the 
Wheeler  road,  flows  north  to  the  Half  Breed  road  and 
from  there  rutis  southeast  in  the  ditch,  which  it  is  claimed 
is  situated  on  the  west  side  of  that  road,  until  it  reaches  the 
culvert  above  mentioned.  It  further  appears  that  in  order 
to  facilitate  the  flow  of  the  surface  water  from  his  land, 
the  defendant  Nixon  has  dug  a  small  ditch  about  26  rods 
long,  in  a  northeasterly  direction  across  the  point  of  land 
situated  between  the  two  roads,  and  thus  shortened  the 
flow  of  the  water,  perhaps  a  third  of  a  mile.  There  is  no 
evidence  showing,  or  tending  to  show,  that  the  last  named 
ditch  drains  any  lake  or  spring  or  watercourse  into  the 
ditch  on  the  Half  Breed  road;  but,  on  the  contrary,  it 
simply  carries  off  surface  water  caused  by  rains  or  melting 
snow  from  the  lands  to  the  west  and  southwest  of  the 
Wheeler  road. 

All  of  the  other  questions  in  this  case  are  sharply  con- 
tested, and  the  evidence  relating  to  them  is  more  or  less 
conflicting. 

The  plaintiff  claims  that  the  Half  Breed  road  is  im- 
properly and  negligently  constructed;  that  for  that  reason, 
and  by  the  maintenance  of  a  ditch  on  the  west  side  thereof, 
the  county  has  gathered  up  the  surface  water  from  the 
hinds  above  described,  and  conducted  it  in  a  body  through 
said  ditch  and  thrown  it  upon  his  cultivated  lands  lying 
just  east  of  the  culvert  above  mentioned,  which  is  desig- 
nated in  the  record  as  culvert  "B" ;  that  if  it  were  not  for 
these  wrongful  acts  on  the  part  of  the  county,  and  the 
digging  of  the  Nixon  ditch,  all  of  the  water  which  flows 
onto  his  land  would  drain  off  to  the  east  and  north  without 
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reaching  his  premises  at  all;  while  it  is  claimed  on  the  part 
of  the  defendants  that  before  the  construction  of  the  roads 
and  ditches,  before  the  Missouri  Pacific  railroad  was  built, 
and  while  the  land  in  that  vicinity  was  in  a  state  of  nature, 
unsettled  and  unimproved,  the  water  complained  of  flowed 
by  a  slightly  different  route  onto  the  plaintiff's  land  and 
rendered  it  unfit  for  cultivation  in  the  same  places  and 
to  a  like  extent  as  at  the  present  time. 

In  prder  to  maintain  the  issues  on  his  part,  the  plaintiff 
employed  a  civil  engineer,  who  surveyed  the  land  in  sec- 
tions 22  and  23,  including  his  farm  situated  in  the  last 
named  section,  and  made  a  map  or  plat  thereof  with  fig- 
ures showing  its  contour.  The  defendants  also  employed 
a  like  expert,  who  performed  the  same  services  for  them. 
These  persons  were  called  as  witnesses,  and,  in  addition 
to  their  oral  evidence,  presented  their  maps  and  figures 
to  the  court,  in  explanation  of  their  testimony.  Their 
statements  differed  but  little;  both  testified  that  the  lowest 
point  on  any  of  the  lands  in  question,  or  in  that  immediate 
vicinity,  is  on  the  plaintiff's  land,  where  he  claims  his 
crops  have  been  destroyed;  that  from  that  point  there  is 
a  gradual  and  almost  imperceptible  fall  to  the  south  and 
east  into  the  Nemaha  river.  The  engineer,  called  for  the 
plaintiff,  stated  that  the  surface  water,  were  it  not  for 
the  road,  ditches  and  culvert,  would  not  reach  the  place 
where  the  damages  are  alleged  to  have  been  sustained; 
that  a  part  of  it  would  run  off  toward  the  north  and  east, 
and  the  balance  would  drain  onto  the  plaintiff's  land  somo 
70  rods  east  of  where  it  now  flows.  The  surveyor  called 
for  the  defendants  testified  that,  were  it  not  for  the  im- 
provements complained  of,  all  of  the  water,  except  in  times 
of  general  overflows,  would  follow  much  the  same  course  it 
does  now ;  that  some  of  it  would  pass  around  the  point  of 
the  slight  ridge  west  and  north  of  the  northwest  corner 
of  plaintiff's  land,  a  little  to  the  east  of  its  present  course, 
and  finally  reach  the  low  ground  immediately  east  of  cul- 
vert "B,"  while  the  rest  of  it  would  flow  onto  his  premises 
at  another  point  about  70  rods  east  of  his  northwest  cor- 
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ner,  thus  rendering  two  places  wet  and  unfit  for  cultiva- 
tion instead  of  one.  A  great  number  of  non-expert  wit- 
nesses were  called  and  testified.  Many  of  them  were  old 
settlers;  some  coming  to  the  country  as  early  as  the  year 
1856;  they  were  familiar  with  the  situation  of  the  plain- 
tiff's land  and  the  surrounding  country,  and  had  observed 
the  course  of  the  water  complained  of  both  before  and 
after  the  roads  and  ditches  were  constructed;  these  wit- 
nesses testified  that  in  early  times  the  water  ran  in  much 
the  same  course  and  direction  as  it  does  now;  that  the 
identical  spot  claimed  to  have  been  rendered  unfit  for 
cultivation  was  even  then  a  low,  wet,  boggy  piece  of  land ; 
that  when  it  was  broken  up  it  was  so  wet  that  the  water 
ran  in  the  furrows.  It  also  appears  that  the  water  which 
falls  on  the  land  lying  to  the  west  and  southwest  of  cul- 
vert "B"  flows  through  certain  openings  or  waterways  in 
the  track  of  the  Missouri  Pacific  railroad  into  the  wet 
place  east  of  that  culvert,  and  did  so  before  the  Half  Breed 
road  was  constructed,  that  the  ground  there  was  so  wet 
when  the  road  was  graded  that  it  could  not  be  worked 
with  a  road  machine  and  could  hardly  be  moved  even  with 
a  common  scraper.  Of  course  the  witnesses  do  not  all 
agree  on  these  matters,  but  the  great  weight  and  prepon- 
derance of  the  evidence  establishes  the  foregoing  facts. 

There  is  no  evidence  in  the  record  showing  that  the  road 
was  improperly  or  negligently  constructed,  except  the 
statements  of  two  or  three  witnesses  who  testify  that  cul- 
vert "B"  is  not  in  the  proper  place;  that  it  should  have 
been  located  about  a  half  mile  farther  north  and  near  the 
Nixon  ditch,  while  the  rest  of  the  witnesses,  including 
one  of  the  enginei^rs,  stated  that  it  is  at  the  lowest  spot 
on  the  road  and  the  only  proper  place  for  its  location. 
Many  of  the  witnesses  on  both  sides  testified  that  the 
maintenance  of  the  Half  Breed  road,  which  was  made 
simply  by  plowing  furrows  on  each  side,  and  scraping  the 
dirt  therefrom  into  the  center  of  the  highway,  does  not 
cause  any  more  water  to  flow  onto  the  plaintiff's  Iknd 
than  flow^ed  there  before  its  construction.    So  we  are  con- 
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strained  to  hold  that  the  evidence  amply  sustains  the 
general  finding  of  the  trial  court.  Indeed,  we  do  not  see 
how  he  could  have  found  otherwise. 

The  evidence,  so  far  as  it  relates  to  the  acts  of  de- 
fondant  Nixon,  does  not  support  the  allegations  of  plain- 
tiff's petition.  It  appears  that  Nixon's  tenant  at  one  time 
opened  a  small  ditch  from  the  lake  or  lagoon  through 
which  the  water  flowed  as  far  as  the  land  in  question; 
that  when  plaintiff  spoke  to  him  about  it  he  filled  it  up, 
and  it  has  ever  since  remained  in  that  condition;  that  the 
ditch  which  he  dug  from  the  Wheeler  road  across  the  point 
of  land  to  the  Half  Breed  road,  does  not  increase  the  flow 
of  water  onto  the  plaintiff's  premises.  Therefore,  the  case 
as  to  Nixon  was  rightly  dismissed. 

It  would  hardly  seem  necessary  for  us  to  consider  the 
defenses  of  estoppel  and  res  judicata  pleaded  by  the  de- 
fendant county.  However,  we  will  dispose  of  these  mat- 
ters lest  we  be  charged  with  overlooking  them. 

It  is  established  beyond  question  that  plaintiff,  with 
others,  petitioned  for  the  location  of  that  part  of  the  Half 
Breed  road  which  bounds  his  premises  on  the  southwest; 
that  he  presented  his  claim  for  the  damage  which  he  be- 
lieved would  accrue  to  him  by  reason  of  the  location  and 
construction  of  the  road,  to  the  board  of  county  commis- 
sioners of  Nemaha  county;  that  the  compensation 
claimed  was  allowed,  and  he  accepted  and  receipted  for  its 
payment.  Ordinarily  this  would  estop  him  from  claim- 
ing any  further  damages  by  reason  of  the  location  of  the 
road.  It  is  claimed,  however,  that  the  compensation  al- 
lowed him  only  included  and  embraced  such  damages  as 
he  would  sustain  by  the  proper  construction  and  main- 
tenance of  the  road;  that  if  the  road  should  be  improperly 
constructed  and  should  be  maintained  in  such  a  manner 
as  to  flood  his  land  with  surface  water  and  thus  render  it 
unfit  for  cultivation,  he  would  still  have  the  right  to  re- 
cover the  damages  caused  thereby.  This  claim  appears 
to  be  well  founded.  We  think  the  courts  generally  have 
adopted  this  rule.    But  in  this  case  the  court  found  that 
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the  county  had  not  been  guilty  of  any  negligence  in  the 
construction  and  maintenance  of  the  road,  and  therefore 
the  plaintiff  cannot  recover. 

Again,  the  record  discloses  that  on  the  28th  day  of 
November,  1900,  plaintiff  filed  a  claim  for  damages,  which 
he  alleged  he  had  sustained  during  the  years  1899  and 

1900  by  reason  of  the  facts  pleaded  as  the  basis  of  this 
action,  with  the  board  of  commissioners  of  the  defendant 
county;  that  his  claim  was  disallowed;  that  he  appealed 
from  the  order  of  the  board  to  the  district  court  of  said 
county  where  he  filed  a  petition  reciting  the  same  facts  on 
which  he  bases  this  action.  In  fact  the  petitions  are  al- 
most identical  with  the  exception  of  the  prayer;  that  by 
a  supplemental  petition  he  sought  to  recover  the  damages 
sued  for  in  this  action.  It  is  claimed,  however,  that  this 
latter  demand  was  withdrawn  by  leave  of  the  court  and 
was  not  litigated  in  that  action.  Issues  were  joined  by 
pleadings  almost  identical  with  those  filed  in  this  action, 
and  a  jury  trial  was  had  which  resulted  in  a  verdict  and 
judgment  for  the  defendant  county.  So,  even  if  it  be  con- 
ceded that  the  question  of  plaintiff's  damages  for  the  year 

1901  was  withdrawn  from  the  consideration  of  the  jury, 
yet  that  action  was  between  the  same  parties,  was  based  on 
identically  the  same  facts,  and  presented  the  same  issues 
that  are  joined  in  the  case  at  bar.  In  that  action  it  was 
found  and  adjudged  that  the  road  in  question  was  prop- 
erly constructed  and  maintained;  that  the  county  had  not 
collected  surface  water  in  a  body,  and  caused  it,  by  ditches 
along  the  Half  Breed  road,  to  flow  onto  the  plaintiff's  land 
to  his  damage.  Therefore,  the  questions  of  fact,  on  which 
he  seeks  to  obtain  equitable  relief  in  this  suit,  have  been 
settled  and  decided  against  him  in  a  proper  form  of  action 
by  a  court  of  competent  jurisdiction.  Where  the  same 
facts  relied  on  for  a  recovery  have  l)een  pleadi^  by  the 
plaintiff  in  a  former  action,  and  in  which  proof  of  those 
facts  would  have  resulted  in  a  det(»rmination  in  his  favor, 
the  verdict  and  judgment  in  that  suit  having  been  against 
him,  the  record  conclusively  establishes  an  adjudication 
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of  the  issues  in  the  subsequent  action,  and  is  a  complete 
bar  to  a  recovery  therein.    Slater  v.  Skirving^  51  Neb.  108. 
For  the  foregoing  reasons,  the  judgment  of  the  district 
court  is  right  and  is  therefore 

Apfibmed. 


Prank  Donneb  v.  State  op  Nebraska. 

FnxD  June  80,  1904.    No.  13,436. 

1.  Larceny:  Evidence.     A  record  kept  by  a  stock  yards  compaiiy  of 

tlie  receipt,  handling  and  disposition  of  car  or  train  loads  of 
stock,  copied  from  a  book  or  tab  of  original  entries  and  from 
hearing  another  read  the  railroad  company's  waybills,  is  not 
competent  evidence  in  a  criminal  case  for  the  purpose  of  tracing 
cattle,  alleged  to  have  been  stolen^  to  the  possession  of  the  ac- 
cused. 

2.  Witness:  Instruction.    The  law  makes  a  defendant  in  a  criminal 

trial  a  competent  witness  in  his  own  behalf,  and  the  court  should 
in  no  manner  disparage  his  evidence.  Therefore,  an  instruction, 
otherwise  correctly  stating  the  rules  by  which  the  Jury  should 
determine  the  weight  to  be  given  to  the  evidence  of  the  accused, 
and  which  concludes  with  the  words,  ''You  are  not  required  to 
receive  blindly  the  testimony  of  such  accused  person  as  true,  but 
you  are  to  consider  whether  it  is  true  and  made  in  good  faith, 
or  only  for  the  purpose  of  avoiding  conviction,"  is  prejudicial 
to  the  defendant's  rights. 

Error  to  the  district  court  for  Antelope  county :  John 
P.  Boyd,  Judge,    Reversed. 

Jackson  &  Williams  and  Brome  d  Burnett,  for  plaintiff 
in  error. 

Frank  2V.  Prout,  Attorney  General,  and  Nonis  Brown, 
contra. 

Barnes,  J. 

Prank  Donner  was  charged,  in  the  district  court  for 
Antelope  county,  with  the  larceny  of  two  steers,  the  prop- 
erty of  one  John  Thompson.    A  trial  resulted  in  his  con- 
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viction,  and  he  was  sentenced  to  the  penitentiary  for  the 
term  of  four  years.  On  error  proceedings  the  judgment 
was  reversed  and  the  cause  remanded  for  a  new  trial.  He 
was  again  tried,  found  guilty  and  sentenced  to  the  peni- 
tentiary for  a  term  of  six  years.  From  that  judgment  he 
brings  error,  and  the  case  is  now  before  us  for  the  second 
time. 

It  appears  that  the  steers  described  in  the  information 
were  kept  in  the  pasture  of  one  Henry  Wilson,  situated  in 
said  county,  and  were  seen  there  up  to  a  short  time  before 
July  17,  1902,  the  date  at  which  it  was  alleged  they 
were  stolen.  It  was  shown  that  the  plaintiff  had  a  car 
load  of  stock  in  his  possession  on  the  16th  day  of  July, 
1902,  in  the  stock  yards  of  the  Fremont,  Elkhorn  &  Mis- 
souri Valley  railway  company,  at  Oakdale,  in  Antelope 
county,  Nebraska,  and  on  that  day  shipped  the  cattle,  con- 
signed by  the  Antelope  county  bank,  to  the  commission 
firm  of  Shelley,  Rogers  &  Company,  at  South  Omaha.  It 
further  appears  that  on  the  morning  of  the  17th  day  of 
July,  1902,  a  car  load  of  stock  was  received  by  the  South 
Omaha  Stock  Yards  Company,  which  it  is  claimed  was  de- 
livered to  Shelley,  Rogers  &  Company,  and  sold  hy  that 
firm  and  accounted  for  to  the  Antelope  County  liank.  The 
testimony  discloses  that  one  of  the  steers  in  question  was 
shortly  afterwards  found  in  the  stock  yards  of  Shelley, 
Rogers  &  Company ;  that  it  was  purchased  from  them  and 
shipped  back  to  Antelope  county.  There  was  no  direct 
testimony  that  tlie  stolen  cattle  were  in  the  plaintiff's  pos- 
session in  the  stock  yards  at  Oakdale  with  the  cattle  which 
made  up  his  car  load  of  stock  shipment  from  that  place 
to  South  Omaha,  and  in  order  to  trace  the  stolen  property 
it  was  necessary  for  the  state  to  show  that  the  identical 
shipment  of  cattle  made  by  the  plaintiff  from  Oakdale  to 
South  Omaha,  after  having  been  received  by  the  stock 
yards  company,  was  turned  over  to  Shelley,  Rogers  & 
Company,  and  that  the  steer  described  in  the  information 
and  found  in  the  yards  of  the  last  named  company  was 
contained  in  said  shipment.       In  this  manner  the  state 
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sought  to  show  that  the  stolen  property  had  been  in  the 
possession  of  the  plaintiff.  In  order  to  make  this  proof 
the  state  introduced  in  evidence  a  book  said  to  have  been 
kept  by  the  Omaha  Stock  Yards  Company,  which  is  re- 
ferred to  in  the  bill  of  exceptions  as  exhibit  "D.'^  The 
introduction  of  this  evidence  was  objected  to  as  incompe- 
tent, immaterial,  hearsay,  and  because  the  proper  founda- 
tion had  not  been  laid.  The  objection  was  overruled  in 
so  far  as  it  related  to  page  2  of  the  book  offered,  and  the 
same  was  received  and  read  in  evidence  over  tiie  plain- 
tiff's objections.  This  is  assigned  as  one  of  the  gpoundis 
of  error.  It  appears  that  one  William  R.  Thompson  idf^n- 
tifled  exhibit  "D"  and  testified  that  he  made  it  up  from 
a  tab  that  he  used  in  the  yards  at  the  time  the  train  con- 
taining the  car  load  of  cattle  in  question  was  backed  into 
the  chutes  at  the  South  Omaha  Stock  Yards,  and  from 
hearing  another  person  read  the  way-bills.  His  cross- 
examination  discloses  the  following  facts  in  relation  to 
this  book. 

Q.  Mr.  Thompson,  the  only  entry  that  you  made  out  at 
the  time  this  car  was  backed  into  the  chutes  was  the 
figures  in  the  line  under  the  words  "car  number"?  A.  Yes, 
sir.  Q.  That  was  the  only  entry  you  made  in  tliis  book  at 
the  time  you  was  out  in  the  yards — at  the  time  tiie  cars 
were  backed  in?  A.  I  copied  this  off  of  my  tab.  Q.  You 
made  no  entries  in  this  book  at  the  time  you  were  out  in 
the  yards?  A.  No,  sir.  Q.  This  book  that  you  have  here 
is  a  book  that  is  made  up  afterwards?  A.  Yes,  sir.  Q. 
After  these  entries  are  put  onto  a  book  which  j^ou  use  In 
the  actual  work  of  checking  they  are  afterwards  trans- 
ferred to  this  book?    A.  Yes,  sir. 

Thereupon  counsel  moved  the  court  to  strike  out  the  en- 
tries on  page  2  of  exhibit  "D"  because  they  were  hearsay, 
incoiiii)etent  and  immaterial,  not  the  best  evidence, 
and  because  no  proper  foundation  had  been  laid  suf- 
ficient to  authorize  the  book  to  be  received  in  evi- 
dence. The  court  overruled  the  motion,  and  the  defend- 
ant   excepted.      This    was    the    only     way    by    wiiich 
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the  state  attempted  to  trace  the  car  load  of  cattle 
from  the  railroad  company  into  the  hands  of  the 
the  stock  yards  company,  and  from  that  company  to  the 
consignee.  It  thus  appears  that  the  evidence  in  question 
was  very  material,  and  without  it  the  stolen  cattle  were 
not  traced  into  the  possession  of  the  plaintiff.  It  is  there- 
fore necessary  for  us  to  determine  whether  the  court  erred 
in  receiving  the  book  exhibit  "D"  in  evidence.  This  book 
was  not  a  book  of  accounts;  neither  was  it  a  book  of 
original  entries,  nor  the  original  record  of  the  transaction 
relating  to  the  car  load  of  stock  sought  to  be  traced  from 
the  possession  of  the  plaintiff  into  the  hands  of  Shelley, 
Rogers  &  Company.  It  appears  from  the  evidence  of  the 
man  who  says  that  he  made  the  entries  that  as  to  the 
record  of  the  receipt  of  the  car  and  its  number,  there  was 
better  evidence  than  the  book.  He  testifies  that  the  origi- 
nal entry  or  record  was  made  on  another  book  or  tab, 
which  he  had  in  his  possession  in  the  stock  yards  at  the 
time  the  stock  was  checked  in.  It  further  appears  that 
he  did  not  make  the  other  entries  in  the  book  from  his 
own  examination  or  knowledge,  but  from  hearing  another 
person  read  the  way-bills  of  the  railroad  company.  He 
nowhere  testifies  that  he  ever  compared  the  entries  so  made 
with  the  way-bills  themselves,  or  with  his  book  or  tab  of 
original  entries,  and  strange  to  say  he  was  not  asked  as 
to  whether  or  not  the  entries  contained  in  exhibit  "D" 
were  correct.  So  it  clearly  appears  that  no  proper  founda- 
tion was  laid  for  the  introduction  of  this  evidence.  Origi- 
nal books  of  account  or  letters  cannot  be  admitted  in  evi- 
dence until  the  proper  foundation  has  been  laid.  NorhiTg 
V.  Plummer^  58  Neb.  410.  In  the  case  of  Holland  v.  Com- 
mereial  BanJc,  22  Neb.  571,  it  was  held  error,  and  a  new 
trial  was  granted  on  account  of  the  introduction  of  books 
of  account  made  by  and  in  the  handwriting  of  a  clerk,  who 
was  neither  called  nor  subpoenaed  to  verify  the  entries 
therein,  nor  was  his  absence  accounted  for.  Books  of 
account  are  receivable  in  evidence  only  when  verified  in 
the  manner  provided  by  section  346  of  the  code.     CHlhert 
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V.  Merriam,  26  Neb.  194;  Pollard  v.  Turner,  22  Neb.  366; 
Atkins  V.  Seeley,  54  Neb.  688.  The  book  in  question  does 
not  even  purport  to  be  a  book  of  accounts.  The  most  that 
can  be  said  for  it  is  that  it  is  a  record  of  car  loads  of  stock 
received  by  the  stock  yards  company,  and  it  would  seem 
that,  being  in  the  nature  of  a  memorandum,  even  with  the 
proper  foundation  laid,  it  could  only  be  used  by  the  wit- 
ness who  made  it  for  the  purpose  of  refreshing  his  recol- 
lection. This  same  book  was  offered  and  received  in  evi- 
dence on  the  former  trial  of  this  case.  On  that  trial  no 
evidence  was  introduced  to  show  who  made  the  entries 
therein,  when  they  were  made,  or  under  what  circum- 
stances. For  these  reasons  its  admission  was  held  error. 
It  is  apparent,  from  an  examiiiation  of  the  record  herein, 
that  the  state  attempted  to  supply  such  omission  on  the 
second  trial.  In  doing  so  it  was  disclosed  that  the  book 
was  not  one  Of  original  entries,  and  was  therefore  not  the 
best  evidence.  The  failure  to  produce  the  original  entries, 
or  in  other  words  the  best  evidence,  was  not  explained, 
and  the  witness  who  copied  such  original  entries  into  the 
book  in  question  did  not  even  testify  that  they  were  cor- 
rect. So  it  is  clear  that  the  admission  of  this  evidence 
was  reversible  error. 

Plaintiff  further  complains  of  certain  instructions  given 
by  the  court  on  his  own  motion.  It  is  said  tliat  although 
it  was  not  reversible  error  to  give  either  of  the  instructions 
numbered  8  and  9,  yet  the  giving  of  both  of  them  grouped 
together  was  prejudicial  to  the  plaintiff.  Both  of  these 
instructions  define  and  explain  a  reasonable  doubt.  It  is 
apparent  that  either  one  of  them  would  have  been  suflB- 
cieut,  and  that  one  is  practically  a  repetition  of  the  other. 
We  have  held,  in  several  cases,  that  it  is  not  reversible 
error  to  repeat  an  instruction  unless  it  appears  that  such 
repetition  might  operate  to  the  prejudice  of  the  accused. 
Yet,  we  are  frank  to  say  that  we  are  unable  to  commend 
such  a  course. 

It  is  furt'  (T  contended  that  the  court  erred  in  giving  in- 
struction No.  10,  on  his  own  motion.     This  instruction 


268  NEBRASKA  REPORTS.  [Vol.  72 


Douaer  v.  State. 


concludes  with  the  words:  "You  are  not  required  to  re- 
ceive blindly  the  testimony  of  such  accused  person  as  true, 
but  you  are  to  consider  whether  it  is  true  and  made  in 
good  faith,  or  only  for  the  purpose  of  avoiding  convic- 
tion." It  is  urged  that  it  was  reversible  error  for  the 
court  to  thus  suggest  to  the  jury  that  the  testimony  of 
the  defendant  may  have  been  given  for  the  purpose  of 
avoiding  a  conviction;  and  that  this  suggestion  was  cal- 
culated to  disparage  the  testimony  of  the  accused.  The 
case  of  Clark  i\  State^  32  Neb.  246,  is  cited  in  support  of 
this  contention.  In  that  case  it  was  held  that,  "where  a 
person  on  trial  for  a  crime  testifies  in  his  own  behalf,  the 
court  may  instruct  the  jury  that  in  weighing  his  testimony 
they  may  consider  his  interest  in  the  result  of  the  suit. 
The  court,  however,  cannot,  by  repeating  its  statement  in 
that  regard,  give  it  undue  weight  or  say  aught  calculated 
to  disparage  the  testimony  of  the  accused."  The  state,  to 
support  the  instruction,  cites  the  case  of  Carleton  v.  State. 
43  Neb.  373,  where  the  trial  court  charged  the  jury  as 
follows :  "The  jury  are  instructed  that  they  have  no  right 
to  disregard  the  testimony  of  the  defendant  on  the  ground 
alone  that  he  is  a  defendant  and  stands  charged  with  the 
commission  of  a  crime ;  nor  are  the  jury  required  to  blindly 
receive  the  testimony  of  the  defendant  as  true,  but  the  jury 
are  to  fully  and  fairly  consider  whether  it  is  true  and  made 
in  good  faith,  and  for  this  purpose  the  jury  have  a  right  to 
consider  the  interest  of  the  defendant  in  this  prosecution. 
The  law  presumes  the  defendant  to  be  innocent  until  he  is 
proved  guilty  by  the  evidence  beyond  a  reasonable  doubt, 
and  the  law  allows  him  to  testify  in  his  own  behalf,  and 
the  jury  should  fairly  and  impartially  consider  his  testi- 
mony together  with  all  the  other  evidence  in  the  case, 
and  if  from  all  the  evidence,  the  facts  and  circumstances 
proved,  the  jury  have  any  reasonable  doubt  of  the  guilt 
of  the  defendant  as  charged  in  the  information,  then  the 
jury  should  give  the  defendant  the  benefit  of  the  doubt  and 
acquit  him."  The  court  after  much  discussion,  in  which 
it  was  said  that  "true"  and  "made  in  good  faith"  were 
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synonymous  terms,  reluctantly  approved  of  the  foregoing 
instruction;  but  it  will  be  observed  that  the  instruction 
complained  of,  in  this  case,  is  much  broader  in  its  terms, 
goes  farther  and  is  more  prejudicial  to  the  accused  than 
the  one  above  quoted.  In  that  instruction  it  was  not  sug- 
gested that  the  testimony  of  the  accused  might  have  been 
given  in  bad  faith,  and  for  the  purpose  of  avoiding  a  con- 
viction, while  this  one  goes  to  that  extreme  length.  We 
are  unwilling  to  go  any  further  in  approving  instructions 
of  this  kind  than  the  rule  announced  in  the  Carleton  case. 
No  case  has  been  called  to  our  attention,  and  we  )iave  not 
been  able  to  find  one  which  seems  to  justify  us  in  so  doing. 
Indeed  common  experience  teaches  us  that  juries  are 
prone  to  view  the  evidence  of  one  who  is  on  trial  for  a 
criminal  offense  with  suspicion,  and  the  court  should  not, 
by  his  conduct  or  instructions,  in  any  manner  disparage 
the  evidence  of  the  accused. 

It  is  further  contended  that  the  court  erred  in  receiv- 
ing the  testimony  of  the  state's  witnesses  by  which  it  was 
sought  to  prove  confessions  of  guilt  on  the  part  of  •the 
plaintiff  in  error.  It  is  unnecessary  to  determine  this 
question,  for  the  reason  that  the  judgment  must  be  re- 
versed and  a  new  trial  granted  on  account  of  the  matters 
hereinbefore  considered.  It  may  not  be  amiss,  however, 
to. say  that  it  is  the  duty  of  tlie  state  when  offering  wit- 
nesses to  prove  the  confessions  or  admissions  of  a  person 
charged  with  crime,  to  fully  qualify  its  witnesses  by  show- 
ing that  such  confessions  or  admissions  were  made  volun- 
tarily, in  such  a  manner  and  under  such  circumstances  as 
to  make  them  competent  evidence :  that  it  is  no  part  of  the 
duty  of  the  accused  or  his  counsel  to  supply  the  element 
of  competency  by  a  cross-examination  of  the  witnesses  or 
otherwise. 

For  the  foregoing  reasons,  we  hold  that  the  court  erred 
in  the  admission  of  exhibit  "D"  in  evidence,  and  in  giving 
instruction  numbered  10  to  the  jury  on  his  own  motion. 
The  judgment  of  the  district  court  is  therefore  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed. 


270  NEBRASKA  REPORTS.  [Vol.  72 


Williams  Y.  Daughetee. 


Ons  A.  Williams  v.  Daniql  B.  Daughbtbb,  APPBLLEns,  O. 
F.  Smith,  appbllai^. 

Fiua>  June  30,  1904.    No.  13.607. 

Action:  TrruiTO  Land:  PBOor.  In  an  action  to  try  title  to  land  against 
one  in  possession,  when  the  Issues  are  substantially  the  same  as 
in  the  ordinary  action  of  ejectment,  the  plaintiff  must  recover, 
if  at  all,  upon  the  strength  of  his  own  tltle^  and  not  because  of 
the  weakness  of  that  of  his  adversary. 

Appeal  from  the  district  court  for  Antelope  county: 
John  P.  Boyd,  Judgb.    Affirmed. 

Jackson  d  Williams^  for  appellant. 
E.  D.  Kilboumej  contra. 

Ambs,  O. 

TJiis  action  was  begun  by  Williams  against  the  un- 
known heirs  and  devisees  of  one  Robert  Howell,  and 
Daughetee  and  Smith,  to  foreclose  a  tax  lien.  The  record 
title  was  in  Howell,  and  Daughetee  was  in  possession 
claiming  title.  There  was  no  resistance  to  the  tax  lien  and 
a  decree  of  foreclosure  thereof  was  rendered  as  prayed, 
but  issues  were  made  up  on  a  cross-petition  and  answer 
between  Daughetee  and  Smith,  the  latter  "claiming  to  have 
acquired  the  title  of  Howell  by  an  executor's  deed.  The 
issues  between  the  parties  were  thus  substantially  the 
same  as  they  would  have  been  in  an  action  of  ejectment, 
by  Smith,  as  plaintiff,  to  recover  title  and  possession. 

It  is  elementary  that  in  such  an  action  the  plaintiff 
must  recover,  if  at  all,  on  the  strength  of  his  own  title,  and 
not  because  of  the  weakness  of  that  of  his  adversary. 
Smith  traced  his  title  from  the  United  States  to  one  Henry 
Brown.  Then  follows  a  deed  properly  executed  by  Biown, 
but  naming  no  grantee,  and  an  instrument  in  the  form  of 
a  deed  to  Smith,  as  grantee,  executed  by  one  Robert  H, 
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Morey,  who  describes  himself  as  executor  of  the  last  will 
and  testament  of  Robert  Howell,  late  of  Tioga  county, 
New  York,  deceased ;  but  there  is  no  proof  of  the  death  of 
Howell,  nor  exemplification  of  a  probate  of  his  will  either 
in  New  York  or  in  Nebraska,  and  nothing  therefore  to 
establish  that  Smith  has  any  title  or  interest  in  the  land, 
and  nothing  entitling  him  to  ask  the  court  to  inquire  into 
the  rightfulness  of  the  possession  of  his  adversary. 

The  district  court  rendered  a  judgment  quieting  title 
in  Daughetee  as  against  Smitli,  and  the  latter  appealed. 
It  is  recommended  that  the  judgment  be  affirmed. 

Lbtton  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  statecl  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


lilABLiN  C.  Young,  app?]llee,  v.  Sarah  C.  Figg  kt  al., 

APPELLANTS. 

Filed  June  30,  1904.    No.  13,579. 

Action:  Vendor's  Lten:  Defense.  To  ati  action  by  a  vendor  against  a 
vendee  of  real  estate  In  undisputed  possession  of  the  premises. 
to  enforce  a  lien  upon  the  lands  for  an  unpaid  residue  of  the 
purchase  price,  want  of  title  in  the  vendor  at  the  time  of  the 
sale  or  afterwards  is  no  defense. 

Appeal    from    the    district    court    for  Sarpy  county: 
George  A.  Day,  Judge.    Affirmed, 

George  A.  Magneij^  Elmer  8.  Nickerson  and  Wright 
d  Stoutj  for  appellants. 

Anthony  E.  Langdon^  contra. 

Ames,  C. 

This  is  an  action  in  equity  by  a  vendor  in  an  executory 
contract  for  the  sale  of  real  estate  to  charge  an  unpaid 
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residue  of  the  purchase  price  as  a  lien'  upon  the  land 
and  obtain  a  decree  of  foreclosure  and  sale  for  its  satis- 
faction in  like  manner  as  in  case  of  a  mortgage.  The  mak- 
ing of  the  contract  itself  is  put  in  issue,  but  the  findings 
of  the  district  court,  upon  what  we  think  is  sufficient  evi- 
dence, establish  its  existence  and  the  possession  of  the 
defendant  under  it. 

It  is  first  contended  that  the  vendor  was  not  at  the  time 
the  contract  was  made,  and  is  not  now,  the  owner  of  the 
legal  title  to  the  lands  in  question  but  that  it  belongs  to 
a  third  person.  The  doctrine  was  established  in  this 
state  so  long  ago  as  Scott  r.  Twiss,  4  Neb.  133,  and,  so  far 
as  we  know,  has  never  since  boon  questioned,  that  this  fact, 
if  it  exists,  cannot  be  availed  of  by  a  vendee  in  undisturbed 
possession  as  a  defense  to  an  action  to  enforce  a  lien  for 
the  purchase  price  upon  the  land. 

Secondly  it  is  objected  that  the  land  lies  outside  of  the 
territorial  limits  of  Sarpy  county  and  that  therefore  the 
district  court  for  that  county  had  no  jurisdiction  of  the 
action.  A  careful  examination  of  the  evidence  upon  this 
point  convinces  us  that  it  is  not  in  substantial  conflict,  and 
that  it  abundantly  supports  the  finding  of  the  trial  court 
in  that  regard,  which  is  as  follows: 

"The  court  further  finds  that  after  the  original  gov- 
ernment survey  of  Iowa  and  Nebraska  the  Missouri  river 
slowly  and  gradually  receded  from  the  southerly  meander 
line  of  Rellevue  Island  toward  the  south  and  southeast 
and  that  about  the  year  1881  that  portion  of  the  Missouri 
river  running  west  of  Bollevue  Island  abandoned  its 
course  also  running  east  of  the  island.  That  during  the 
years  from  the  time  of  the  government  survey  of  Nebraska 
of  1856  down  to  the  provsent  time  the  lands  in  question 
w^re  added  slowly  and  gradually  and  imperceptibly  on  the 
southerly  portion  of  Rellevue  Island  by  the  slow,  imper- 
ceptible and  gradual  deposit  of  alluvium  and  accretions 
to  said  island  and  to  the  state  of  Nebraska.^' 

The  boundary  line  of  the  state  at  the  place  mentioned  is 
also  the  eastern  boundary  of  Sarpy  county,  so  that  the 
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contention  of  the  defendants  that  the  land  lies  between 
that  boundary  and  the  Iowa  state  line  is  disposed  of  under 
this  finding  by  section  2,  article  I,  chapter  18  of  the 
Compiled  Statutes  (Annotated  Statutes,  4420),  which 
reads  as  follows : 

"In  all  cases  where  any  organized  county  lies  adjacent 
to  any  boundary  line  of  this  state,  and  it  shall  appear  that 
any  island,  territory  or  tract  of  land  lies  between  such 
county  and  the  state  boundary,  and  is  not  included  within 
the  defined  boundary  of  any  organized  county,  and  is  not  a 
military  reservation  of  the  United  States,  such  unincluded 
island,  territory  or  tract  of  land  shall  attach  to  and  be 
a  part  of  such  adjacent  county  for  all  purposes,  until 
otherwise  provided  by  law." 

If  this  provision  of  the  statute  were  not  applicable,  the 
jurisdiction  of  the  court,  at  all  events,  would  be  unques- 
tionable under  the  provisions  of  section  146  (Annotated 
Statutes,  4495)  of  the  same  article. 

The  district  court  found  generally  and  specially  for 
the  plaintiff  and  entered  a  judgment  as  prayed.  The  de- 
fendants appealed. 

It  is  recommended  that  the  judgment  be  aflBirmed. 

Lboton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Hannah  Penn  v.  John  J.  Trompen,  Sheriff,  bt  al. 

Fujcd  June  30,  1904.    No.  13,376. 

1.  Trial:  PLKADnros.    Action  of  the  trial  court  in  making  up  the  issues 

examined,  and  held  not  prejudicial. 

2.  Fraudulent    Conveyances.      Transactions    between   near   relatives 

which  have  the  effect  of  hindering,  delaying  and  defeating  cred- 
itors, should  be  carefully  scrutinized. 

3.  Instructions  of  the  trla)  court  examined  and  approved. 

21 
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Error  to  the  district  court  for  Lancaster  coontj: 
Lincoln  Frost,  Judghl    Affirmed. 

BilUngsley  d  Oreene^  for  plaintiff  in  error. 

John  8.  Bishop  and  A.  8.  Tibhets,  oontra. 

Oldham,  O. 

This  is  an  action  in  replevin  for  the  recovery  of  a  com 
sheller  and  the  undivided  half  interest  in  a  crop  of  grow- 
ing com  and  five  horses.  The  suit  was  prosecuted  by 
the  plaintiff  against  John  J.  Trompen,  sheriff  of  Lancas- 
ter county,  and  Charles  Anderson  and  others,  as  defend- 
ants. Plaintiff  claimed  a  special  interest  in  the  property 
replevied  under  two  chattel  mortgages,  one  executed  by 
her  son,  Harwood  Penn,  and  the  other  by  her  daughter-in- 
law,  Stanza  J.  Penn.  The  sheriff  claimed  possession  un- 
der an  execution  issued  on  a  judgment  of  the  county  court 
against  Harwood  Penn  and  others;  defendant  Anderson 
claimed  a  special  property  in  the  five  head  of  horses  in  con- 
troversy on  a  chattel  mortgage  executed  by  Harwood  Penn, 
prior  to  the  rendition  of  the  judgment  and  prior  to  either 
of  .the  mortgages  executed  to  plaintiff.  The  only  ques- 
tion involved  in  the  controversy  between  plaintiff  and  the 
sheriff  was  as  to  the  bona  fides  of  plaintiff's  mortgages. 
The  question  of  the  bona  fides  and  priority  of  the  mort- 
gages of  defendant  Anderson  was  clearly  and  unequivo- 
cally established  and  the  court  properly  directed  a  verdict 
in  his  favor,  finding  him  entitled  to  a  special  property  in 
the  horses  for  the  amount  due  on  his  note  and  mortgage. 
As  between  plaintiff  and  the  sheriff  the  question  of  the 
good  faith  of  plaintiff's  mortgages  was  submitted  to  a 
jury;  a  verdict  was  rendered  in  favor  of  the  defendant 
sheriff  for  possession  of  the  corn  sheller  and  the  com,  and 
plaintiff  brings  error  to  this  court. 

This  case  was  continued  for  a  long  time  in  the  district 
court  for  Lancaster  county  before  reaching  this  tribunal, 
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and  many  things  are  charged  in  connection  with  the  prep- 
aration of  the  record  in  the  cause  below,  which  we  can 
but  hope  are  to  be  attributed  to  over-zeal  of  certain  of 
counsel  engaged  in  the  trial  of  the  cause,  rather  than  to 
a  deliberate  attempt  to  mutilate  and  falsify  the  record. 
Be  this  as  it  may,  the  record  first  presented  to  this  court 
was  corrected  by  an  additional  transcript,  made  under  the 
supervision  of  the  trial  judges  before  whom  the  proceed- 
ings were  had,  and,  of  course,  on  this  record  alone,  the 
cause  must  be  determined.  It  would  serve  no  good  pur- 
pose to  even  discuss  the^  contentions  with  reference  to  the 
manner  in  which  the  original  record  was  made  up.  Suffice 
to  say,  that  it  appears  clearly  from  the  additional  tran- 
script that  the  cause  was  originally  instituted  against  the 
sheriff  and  Charles  Anderson  and  others  as  defendants. 
It  also  clearly  appears  that  although  Anderson  was  not 
served  with  process,  he  came  into  court  and  filed  an  an- 
swer that  the  case  was  once  tried  before  one  of  the  judges 
of  thn  district  court  for  Lancaster  county ;  that  Anderson 
appeared  and  had  judgment  directed  fn  his  favor  in  that 
proceeding  for  the  possession  of  the  five  head  of  horses, 
and,  subsequently,  for  errors  occurring  on  the  trial,  this 
judgment  was  set  aside  and  the  cause  was  transferred 
to  the  docket  of  another  of  the  judges  of  the  district  court, 
where  numerous  motions  were  filed  and  ruled  upon,  the 
judge  finally  directing  the  defendants  to  each  defend  un- 
der the  general  denial  contained  in  the  sheriff's  answer, 
and  striking  the  other  pleadings.  The  cause  was  then 
transferred  to  the  docket  of  the  third  judge  of  the  district 
court,  before  whom  the  trial  was  had,  which  we  are  now 
called  upon  to  review.  During  the  progress  of  the  trial 
it  was  contended  by  defendant,  that  he  should  be  permitted 
to  file  a  separate  answer  in  his  own  behalf  as  he  claimed 
an  interest  in  the  five  horses,  which  he  could  not  prove 
under  the  sheriflf's  general  denial.  The  court,  thereupon, 
permitted  the  defendant  Anderson  to  file  a  separate  denial. 
This  action  is  allied  against  as  prejudicial  error.  We 
cannot  see  how  plaintiff  was  in  any  manner  prejudicod 
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by  this  order.  The  ease  had  been  long  pending  with  an 
answer  by  defendant  Anderson  alleging  his  special  owner- 
ship in  this  property  under  his  chattel  mortgaga  This 
answer  was  only  stricken  when  the  court  made  the  order 
attempting  to  consolidate  this  defense  with  the  sheriff's 
defense,  under  his  general  denial.  Before  the  new  answer 
was  permitted  to  be  filed,  the  trial  judge  called  in  his  asso- 
ciate, who  had  made  the  order  consolidating  the  two  an- 
swers, and  with  his  consent  and  concurrence  permitted 
defendant  Anderson  to  file  his  separate  answer.  The  only 
party  that  could  have  been  prejudiced  by  this  answer  was 
the  defendant  sheriff  and  he  makes  no  complaint.  Under 
the  issues  as  found  by  the  jury,  if  this  separate  answer  had 
not  been  allowed,  the  verdict  would  have  been  for  the 
sheriff  for  the  entire  amount  for  all  the  property  on  which 
he  had  levied  his  execution,  and  this  included  the  five 
horses  awarded  to  defendant  Anderson. 

Numerous  errors  are  charged  against  the  action  of  the 
trial  court  in  the  admission  and  exclusion  of  testimony. 
The  record  in  the  case  is  very  voluminous  and  the  proceed- 
ing was  conducted  evidently  with  much  hostile  feeling 
between  counsel  representing  the  litigants.  The  court, 
however,  appears  to  have  used  commendable  discretion  in 
his  rulings  on  evidence  either  admitted  or  excluded. 
While  he  permitted  a  liberal  range  of  investigation  into 
all  the  transactions  between  the  plaintiff  and  her  son  and 
daughter-in-law,  which  led  up  to  the  execution  of  the 
mortgages  on  which  she  relied,  in  this,  we  think,  he  but 
followed  the  well  approved  rule  that  transactions  between 
near  relatives,  which  have  the  effect  of  hindering,  delaying 
or  defeating  creditors  should  be  carc^fully  scrutinized. 

The  instructions  given  by  the  trial  court  are  generally 
attacked  by  plaintiff's  counsel,  without  pointing  out  any 
special  defect  in  any  of  them  or  any  particular  paragraph 
which  announced  a  vicious  principle  concerning  fraudu- 
lent transfers.  We  have  examined  the  instructions  and 
they  seem  to  have  been  prepared  with  great  care  and  pre- 
cision by  the  learned  trial  judge  and  to  have  submitted  the 
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sole  question  of  fact  on  which  the  controversy  depended, 
that  is,  the  consideration  and  good  faith  of  plaintiff's 
mortgages,  in  a  manner  as  favorable  to  plaintiff  as  the 
law  permits.  Finding  no  reversible  errer  in  the  record, 
we  recommend  that  the  judgment  of  the  district  court  be 
afiirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Statei  of  Nebraska,  bx  rel.  Knut  B.  Holm,  v.  M.  L. 
Ellswortu,  Justice  of  the  Peace. 

Filed  June  30,  1904.    No.  13,577. 

1.  Beview:  New  Trial.     Where  no  motion  for  a  new  trial  is  filed  In 

the  district  court,  errors  alleged  to  have  occurred  during  the 
progress  of  the  trial  will  not  be  examined  by  this  court. 

2.  Transcript.    An  offer  to  confess  judgment  in  a  suit  before  a  justice 

of  the  peace  need  not  be  included  in  the  transcript  of  such  pro- 
ceeding; it  is  sufficient  if  such  offer  be  filed  and  certified  to  the 
district  court  with  other  papers  in  the  case. 

Error  to  the  district  court  for  Saunders  county: 
Samuel  H.  Sornborgbr,  Judge.    Affirmed, 

John  H.  Barry,  for  plaintiff  in  error. 
y.  L.  Hawthorne^  contra, 

Oldham,  0. 

This  is  a  proceeding  in  error  to  review  the  action  of  the 
district  court  for  Saunders  county,  denying  a  writ  of 
mandamus.  There  is  no  motion  for  a  new  trial  in  the 
record  nor  are  there  any  suggestions  therein  that  one  was 
filed  in  the  court  below.    A  motion  for  a  new  trial  is  a 
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prerequisite  to  a  review  of  alleged  error,  occurring  during 
the  progress  of  the  trial  in  the  district  court,  by  this  tri- 
bunal. It  may  be  incidentally  mentioned,  however,  that 
on  the  statements  of  the  petition,  the  writ  was  properly 
denied.  The  object  of  the  writ  as  shown  by  the  petition 
was  to  compel  a  justice  of  the  peace  to  incorporate  in  his 
transcript  an  offer  by  the  defendant  in  that  court  to  allow 
judgment  to  be  taken  against  him  in  a  certain  amount. 
This  offer  need  not  be  included  in  the  transcript;  it  is 
sufllcient  if  in  writing  signed  by  the  party  and  filed  with 
the  justice  at  any  time  before  trial.  On  appeal  it  should 
be  certified  up.  This  is  all  that  is  necessary  to  have  it 
considered  by  the  district  court  on  the  question  of  costs. 
Ossenkop  v.  Akcson^  15  Neb.  622. 

We  therefore   recommend    that  the   judgment   of   the 
district  court  be  affirmed. 

Ambs  and  Lbtton,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Louis  Iske  bt  al.  v.  State  of  Nebraska,  ex  rbl.  Herman 
E.  Pankonin,  et  al. 

Piled  Jxtnb  30,  1904.      No.  13,584. 

1.  Counties:  Bbidge  Repairs.    Where  there  Is  a  bridge  over  a  stream 

which  divides  two  counties  and  is  a  charge  upon  each,  it  is  the 
duty  of  the  county  board  of  either  county,  when  notified  in  Writ- 
ing by  the  other  to  join  in  a  contract  for  the  repairs  of  the 
bridge,  to  either  comply  with  the  notice  by  joining  in  the  con- 
tract or  unequivocally  refuse  to  do  so. 

2.  Uandamus.    This  duty  may  be  enforced  by  mAndamua 

Error  to  the  district  court  for  Sarpy  county:  Gbobgb 
A.  Day,  Judge.    Affirmed. 
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W.  R.  Patrick,  for  plaintiff  in  error. 
Byron  Olark^  contra. 

Oldham,  0. 

This  action  is  brought  to  this  court  on  error  to  review 
the  judgment  of  the  district  court  for  Sarpy  county,  allow- 
ing a  mandamus  against  the  board  of  county  commis- 
sioners of  Sarpy  county,  commanding,  them  to  take  action 
either  affirmatively  or  otherwise  upon  the  notice  given  by 
the  county  board  of  Oass  county,  that  the  wagon  bridge 
across  the  Platte  river,  which  divides  the  counties  of 
Sarpy  and  Cass,  is  in  need  of  immediate  repair  and  that 
said  board  is  requested  to  join  the  said  board  of  Cass 
county  in  repairing  the  same. 

The  petition  alleges,  in  substance,  that  the  boundary 
line  between  the  counties  of  Cass  and  Sarpy  is  the  Platte 
river;  that  a  bridge  had  been  built  across  said  river  in  said 
counties,  and  that  said  bridge  is  part  of  the  public  high- 
way therein;  that  a  part  of  said  bridge  had  been  recently 
washed  away  by  high  water  and  thereby  rendered  impass- 
able; that  it  is  in  need  of  repair;  alleges  notice  of  these 
facts,  and  a  refusal  to  act  on  such  notice  by  the  county 
board  of  Sarpy  county.  The  return  to  the  alternative  writ 
admits  that  the  Platte  river  forms  the  boundary  line  be- 
tween the  counties  and  was  at  one  time  spanned  by  a 
structure  called  a  bridge,  which  has  since  been  washed 
away;  it  alleges  that  there  is  a  suit  pending  in  the  supreme 
court  between  the  respective  counties  over  the  liability  of 
Sarpy  county  for  repairs  of  this  same  bridge,  which  is  un- 
determined, and  further  that  there  are  no  funds  on  hand 
to  be  used  for  the  purpose  of  making  the  repairs. 

The  trial  court  held  the  return  insufficient  and  granted 
the  writ.  In  this  we  think  the  trial  court  was  clearly 
right.  There  is  no  merit  in  the  contention  that  an  action 
was  pending  in  the  supreme  court  for  the  reason  that  the 
question  therein  involved  was  the  validity  and  construe- 
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tion  of  sections  87,  88  and  89  of  chapter  78,  Compile<l 
Statutes  (Annotated  Statutes,  6085-6087),  these  being  the 
sections  which  relate  to  bridges  over  streams  which  divide 
counties,  and  there  had  been  already  two  opinions  holding 
the  statute  valid  and  that  each  county  may  be  compelleil  to 
contribute  its  share  of  the  expense  of  necessary  repairs 
made  upon  the  bridge.  Cass  County  v.  Sarpy  County,  G^ 
Neb.  813,  66  Neb.  473.  This  last  decision,  while  affirming 
the  validity  of  the  statute  and  recognizing  the  liability  of 
each  county  to  contribute,  held,  in  effect,  that  there  could 
not  be  a  recovery  by  one  county  against  the  other  on  the 
contract  made  unless  the  contract  was  "entered  into  in 
such  form  and  manner  as  would  have  been  requisite  to 
its  validity  if  the  bridge  had  lain  wholly  within  Oass 
county,  and  its  maintenance  had  been  a  charge  upon  its 
funds  exclusively."  In  Cass  County  v.  Sarpy  County,  66 
Neb.  476,  this  second  opinion  was  set  aside  and  the  first 
decision  reaffirmed.  But  during  the  extended  and  varied 
course  of  that  lawsuit,  the  principle  that  each  county  was 
liable  was  distinctly  pronounced,  and  was  never  shadowed 
by  a  doubt. 

Section  88,  chapter  78,  Compiled  Statutes  (Annotated 
Statutes,  6086),  provides,  in  substance,  that  if  either 
county  shall  refuse  to  join  with  the  other  county  to  con- 
tract for  the  repair  of  any  such  bridge,  the  other  county 
may  make  the  contract  and  make  the  repairs  and  recover 
by  suit  from  the  county  refusing  its  proportionate  share  of 
the  expense.  The  foundation  of  this  liability  is  an  oppor- 
tunity to  join  in  making  the  repairs  and  a  refusal  of  such 
opportunity.  Saline  County  v.  Cage  County^  66  Neb.  839. 
The  opportunity  was  offered  the  county  board  of  Sarpy 
county  and  it  cannot  be  permitted  to  escape  liability,  nor 
prevent  the  other  county  making  repairs  by  non-action.  If 
for  any  reason  it  should  not  want  to  join  the  other  county, 
it  was  its  duty  to  refuse  to  do  so,  and  this  refusal  should 
have  been  unequivocally  made.  The  fact  that  it  may  or 
may  not  have  funds  on  hand  to  be  used  in  making  the 
repairs  is  no  ground  for  non-action.    Nor  do  we  think  it 
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just  grounds  for  refusal.  There  is  no  provision  of  the 
statute  making  it  such.  On  the  other  hand,  the  statute  is 
express  in  its  terms  that  if  either  county  refuse  to  enter 
i^^  to  contracts  to  repair,  the  oth^r  county  may,  and  recover 
the  proportionate  share  of  the  costs  of  making  such  repairs 
from  the  county  so  refusing. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Ambs  and  Letton,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


Elizabeth  E.  Shannon  bt  al.,  appellants,  v.  City  op 
Omaha  bt  al.,  appellees. 

Piled  June  30,  1904.    No.  13.447. 

1.  Nulsaiiee:  Abatement:  Notice.     Where  a  city  of  the  metropolitan 

class  seeks  to  abate  a  nuisance  consisting  of  stagnant  water 
standing  upon  vacant  lots,  and  where  the  statute  and  ordinance 
require  that  notice  be  given  to  the  owner  and  an  opportunity  be 
given  him  to  perform  the  work  himself,  the  city  authorities  have 
no  power  or  jurisdiction  to  proceed  with  the  improvement  nntll 
such  notice  and  opportunity  have  been  given. 

2.  Notice.   BoABD  of  Equalization.     Where  a  statute  requires  that 

notice  be  given  for  "at  least  six  days  prior"  to  the  meeting  of 
the  city  council  as  a  board  of  equalization,  the  notice  must  be 
given  during  the  six  days  immediately  prior  to  the  date  ot  the 
meeting. 

3. :  City  OmciAi..    TPhe  fact  that  the  city  attorney  is  the  owner 

of  lots  which  the  city  seeks  to  charge  with  a  special  assessment 
does  not  necessarily  charge  him  with  notice  of  the  action  of  the 
various  boards  and  officers  of  the  city  with  reference  to  such 
lots. 

Appeal  from  the  district  court  for  Douglas  county: 
Oharlbs  T.  Dickinson,  Judge.    Reversed. 
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Franklin  J.  Oriffen  and  Richard  8.  Horton,  for  appel^ 
lants. 

O.  O.  Wright  and  W.  H.  Herdman,  contra. 

Lbtton,  O. 

This  action  was  begun  in  the  district  court  for  Douglas 
county  by  Elizabeth  E.  Shannon  and  others,  to  enjoin  the 
collection  of  certain  special  assessments  levied  to  pay  the 
expense  of  filling  four  lots  owned  by  plaintiffs,  the  city  of 
Omaha  having  by  ordinance  declared  the  lots  to  be  a 
nuisance,  by  reason  of  the  accumulation  of  stagnant  water 
thereon.  From  a  decree  rendered  dismissing  the  action 
for  want  of  equity  the  plaintiffs  prosecute  this  appeal- 
They  rely  upon  the  following  points :  First,  that  no  notice 
was  given  to  the  owner  of  the  premises  before  the  alleged 
nuisance  was  abated;  second,  that  the  nuisance,  if  any, 
was  created  by  the  city,  and  that  signing  the  petitions  for 
grading  by  the  then  owner  of  the  lots  did  not  create  an 
estoppel;  third,  that  no  legal  notice  of  equalization  was 
given,  and,  fourth,  that  no  legal  equalization  was  ever  had. 

It  appears  that  on  the  19th  day  of  April,  1893,  an  ordi- 
nance was  passed  by  the  city  council  of  the  city  of  Omaha, 
the  provisions  of  which  are  substantially  as  follows  so 
far  as  pertains  to  the  premises  in  controversy :  Section  1. 
The  present  condition  of  the  following  lots  and  lands 
is  hereby  declared  to  be  a  nuisance,  by  reason  of  the 
existence  of  stagnant  water  upon  the  same  or  banks  of 
earth  caving  over  adjacent  sidewalks:  Lot  10,  block  20, 
Poppleton  Park,  and  lots  9,  10,  11,  block  10,  Poppleton 
Park. 

Section  2  provided  for  notice  in  writing  to  be  served 
upon  the  owner,  occupant  or  agent  of  any  lot  upon  which 
any  of  said  nuisances  may  be  found ;  fixed  a  date  for  hear- 
ing before  the  board  of  public  works  regarding  the  same, 
and  provided  for  a  notice  by  publication,  if  the  owner, 
occupant  or  agent  is  unknown  or  can  not  be  found. 
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As  to  lot  10  in  block  20  the  only  testimony  upon  the 
subject  of  notice  to  the  owner  of  the  heai*ing  before  the 
board  of  public  works  as  required  by  the  ordinance  is  the 
fact  that  Exhibit  5  which  purports  to  be  a  notice  directed 
to  A.  J.  Poppleton  notifying  him  to  abate  the  nuisance 
upon  said  lot  within  60  days,  and  of  the  time  and  place  of 
the  session  of  the  board  of  public  works  at  which  he  might 
be  heard  in  regard  to  said  nuisance,  was  found  among  the 
files  of  the  office  of  the  board  of  public  works,  and  that  no 
other  notice  or  notices  of  any  kind  served  upon  the  owner 
of  said  lot  was  found  in  that  office  after  a  search  made  by 
the  secretary  of  said  board.  The  evidence  shows  that  A. 
J.  Poppleton  was  at  the  time  of  the  passage  of  the  ordi- 
nance the  owner  of  this*  lot,  and  that  he  was  a  resident  of 
the  city  of  Omaha.  There  is  nothing  in  the  record  showing 
any  service  of  this  notice,  nor  any  proof  whatever  in  re- 
gard to  the  service  of  any  notice  of  any  kind  upon  Mr. 
Poppleton  with  reference  to  this  hearing.  The  giving  of 
this  notice  was  a  jurisdictional  prerequisite  to  the  taking 
of  any  action  by  the  board  of  public  works  with  reference 
to  the  abatement  of  the  nuisance.  No  notice  having  been 
given,  the  subsequent  proceedings  with  reference  to  this 
lot  were  without  authority  of  law  and  void.  Horhach  v. 
Gity  of  Omaha,  54  Neb.  83. 

As  to  the  lots  in  block  10,  a  similar  notice  was  produced 
by  the  secretary  of  the  board  of  public  works.  Below  this 
notice  and  upon  the  same  appeared  the  following  words: 
"Please  do  the  work  at  once  and  charge  to  property.  A.  J. 
Poppleton.  S."  The  evidence  shows  that  these  words  and 
signature  were  written  upon  the  notice  by  one  P.  J.  Sut- 
clifPe.  Mr.  Sutcliffe  testifies  that  he  was  in  the  employ- 
ment of  A.  J.  Poppleton  during  part  of  1892.  That  it  was 
his  duty  to  have  charge  generally  of  his  properties  through- 
out the  city  and  that  he  handled  generally  the  properties. 
That  it  was  his  custom  to  look  after  all  properties  of  Mr. 
Poppleton.  That  he  looked  after  the  repairs  and  improve- 
ments and  took  general  charge  of  the  property.  Prom  this 
evidence  we  are  satisfied  that  Mr.  Sutcliffe  at  the  time  he 
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wrote  the  order  upon  the  notice  was  such  an  agent  of  Mr. 
Poppleton  with  reference  to  this  property,  that  notice 
under  the  ordinance  might  properly  be  served  upon  him, 
and  that  the  evidence  is  sufficient  to  show  a  compliance 
with  the  requirements  of  tlie  ordinance  as  to  notice. 

It  appears  that  a  notice  of  the  sitting  of  the  council  as 
a  board  of  equalization  to  equalize  a  proposed  levy  to  de- 
fray the  cost  of  filling  said  lots  was  published  in  the 
Omaha  Daily  World-Herald  and  in  the  Omaha  Daily  Bee, 
two  newspapers  printed  in  the  English  language,  7  con- 
secutive days  next  after  and  including  the  14th  day  of 
March,  1893,  and  was  also  published  in  the  Omaha  Daily 
and  Weekly  Tribune,  a  newspaper  printed  in  the  German 
language,  on  the  14th,  15th,  16th,  17th,  18th,  and  20th  of 
March,  1893.  Notice  in  the  German  newspaper  was 
printed  in  the  English  language.  The  statute  required  this 
notice  to  be  published  for  at  least  six  days  prior  to  the 
meeting  of  the  board  in  three  daily  papers  of  the  city.  It 
appears  that  the  Daily  Bee  and  World-Herald  were  tlio 
only  daily  papers  printed  in  the  English  language  in  the 
city.  In  the  case  of  John  v,  Connelly  71  Neb.  10,  it  is  said, 
in  applying  this  statute  to  a  similar  state  of  facts:  ^^The 
requirement  of  the  rule  as  to  publication  of  notice  in  the 
English  language  is  met  by  the  publication  in  both  dailies 
printed  in  that  language,  they  being  all  the  daily  publica- 
tions in  the  city  printed  in  English.  The  legislature 
hardly  contemplated  an  impossibility,  nor  that  a  publica- 
tion of  the  notice  in  English  in  a  German  daily  paper 
should  be  had  in  order  to  comply  with  the  statutory 
requirement."  It  would  seem  therefore  that  the  require- 
ments of  the  statute  as  to  the  papers  in  which  the  notice 
should  be  published  have  been  complied  with. 

In  Leavitt  v.  Bell,  55  Neb.  57,  the  phrase  in  the  statute 
"for  at  least  6  days  prior,"  is  construed  by  the  court  and  it 
is  therein  held  that  "the  word  *for'  in  that  phrase  means 
^during,'  and  the  phrase  must  be  construed  as  though  it 
read,  that  the  city  council  shall  give  notice  of  its  sitting 
afl  a  board  of  equalization  at  least  during  the  6  days  im- 
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mediately  prior  to  the  date  of  its  so  convening."  According 
to  this  rule  the  notice  should  have  been  published  for  the 
6  days  immediately  prior  to  the  24th  day  of  March  and  this 
not  having  been  done  the  notice  was  invalid. 

If  there  was  no  proper  and  legal  notice  given  of  the  time 
and  place  of  the  meeting  of  the  board  of  equalization,  it 
had  no  jurisdiction  to  act  and  its  action  was  a  nullity. 
For  this  reason  the  action  of  the  board  and  the  levy  of  the 
special  tax  complained  of  by  the  plaintiffs  were  of  no  force. 
Wakeley  v.  City  of  Omaha^  58  Neb.  247. 

Since  no  brief  has  been  furnished  by  the  appellee,  we  are 
unable  to  ascertain  upon  what  ground  the  trial  court  dis- 
missed the  pleadings  for  want  of  equity.  It  appears  that 
Mr.  Andrew  J.  Poppleton  was  city  attorney  of  the  city 
of  Omaha  at  the  time  of  these  proceedings.  But  it  could 
hardly  be  presumed  that  he  was  cognizant  of  the  proceed- 
ings of  every  one  of  the  city's  various  departments.  The 
retjuest  to  proceed  with  the  work  made  by  his  agent, 
Sutcliffe,  at  most  can  only  be  presumed  to  be  a  request 
to  proceed  with  the  work  in  a  legal  and  authorized  manner 
and  cannot  be  urged  as  an  excuse  for  a  failure  to  com- 
ply with  the  statutory  prerequisites  to  jurisdiction  to  levy 
the  tax.  For  these  reasons  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed. 

DuFFiB  and  Kirkpateiok,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Reversed. 

holgomb,  c.  j. 

I  do  not  agree  to  the  proposition  announced  in  the  sec- 
ond paragraph  of  the  syllabus. 
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M.  O.  OLABKBy  Rdoexyhb,  appbllant,  y.  Gharlbs  E. 
Woodruff  bt  al.,  appbllebs. 

Fiza>  Jxjvm  ZO,  1904.    No.  18,466. 

Vwnrj,  The  loan  made  to  the  appellee  in  this  case  held  to  be  tainted 
with  nsury  nnder  the  rule  stated  in  the  case  of  Anselme  v. 
American  Savkiga  d  Loan  Aaa'n,  66  Neb.  520,  which  is  followed. 

Appbal  from  the  district  court  for  Buffalo  county: 
Oharlbs  L.  Guttbbson,  Judgb.    Affirmed. 

M.  D.  Tyler,  for  appellant. 

Harrison  d  Pea/me,  contra. 

Lbtton,  O. 

This  is  an  action  to  foreclose  a  mortgage  executed  by 
the  appellee  Woodruff  to  the  American  Building  &  Loan 
Association  of  Minneapolis^  the  name  of  which  associa- 
tion  was  afterwards  changed  to  the  American  Savings  & 
Loan  Association.  This  corporation  afterwards  became 
insolvent  and  the  appellant  Clarke  was  appointed  receiver. 
In  1889,  the  appellee  Woodruff  made  application  to  the 
association  for  a  loan  of  |500.  By  the  rules  of  the  corpo- 
ration the  shares  were  of  the  par  value  of  flOO  each. 
Woodruff  was  an  original  subscriber  for  five  shares  and 
acquired  five  by  purchase  before  he  made  application  for 
the  loan.  His  application  was  approved,  the  loan  was 
made  and  he  gave  a  bond  and  mortgage  to  the  association 
for  the  sum  of  |1,000,  payable  on  or  before  9  years  from 
the  date,  which  was  December  31,  1889.  The  bond  and 
mortgage  provided  for  the  payment  of  interest  at  6  per 
cent,  per  annum  payable  monthly  on  the  sum  of  f  500,  and 
also  for  the  payment  of  |7  per  month  as  "dues  on  the  said 
shares  of  capital  stock."  Woodruff  actually  received  |495 
in  cash,  |6  being  retained  for  expenses  of  recording,  etc. 
He  made  monthly  payments  as  required  by  the  terms  of 
the  bond  and  mortgage  up  to  January  6,  1896,  when  he 
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ceased  to  pay.  The  appellant  was  appointed  receiver  on 
the  5th  day  of  February,  1896,  a  short  time  after  the  last 
payment  made  by  Woodruff.  Up  to  this  time  Woodruff 
had  paid  in  all  |660  upon  the  bond  and  mortgage.  The 
district  court  found  that  the  loan  was  usurious,  and  had 
been  paid  in  full,  and  canceled  the  mortgage,  from  which 
decree  this  appeal  is  taken. 

At  the  time  the  loan  was  made  there  were  no  provisions 
in  the  statutes  of  Nebraska  allowing  foreign  building  and 
loan  companies  to  do  business  in  this  state,  hence  the 
transaction  must  be  governed  by  the  same  rules  as  apply 
to  other  cases  of  loans  made  and  mortgages  given  to  secure 
the.  same,  and  the  peculiar  character  of  the  association  as 
a  mutual  concern  is  no  protection  against  the  penalties  im- 
posed by  the  statute  for  the  exaction  of  usurious  interest. 

The  appellant  concedes  that  if  the  rule  announced  in 
Anselme  v.  American  Savings  d  Loan  Ass^n^  66  Neb.  520, 
is  adhered  to  in  this  action,  the  appellant  is  not  entitled  to 
recover  the  amount  he  claims  is  still  due  and  unpaid,  and 
asks  us  to  overrule  the  doctrine  of  that  case,  citing  numer- 
ous authorities  in  his  brief. 

The  first  opinion  filed  in  the  Anselme  case  was  in  line 
with  the  rule  contended  for  by  the  appellant.  Anselme  t?. 
American  Savings  &  Loan  Ass'n,  63  Nob.  525,  but  a  re- 
hearing was  allowed  and  upon  rcargument  and  further 
consideration  the  rule  announced  in  the  later  opinion  was 
adopted.  There  is  not  an  unanimity  of  mind  in  the  courts 
of  the  several  states  as  to  the  proper  rule  to  apply  in 
cases  where  a  building  and  loan  association  becomes  in- 
solvent and  seeks  to  foreclose  on  mortgages  executed  by 
borrowers.  Tie  authorities  cited  in  the  appellant^s  brief 
have  failed  to  convince  us  that  the  rule  laid  down  in  the 
Anselme  case  is  wrong.  On  the  contrary  we  are  satisfied 
with  its  correctness  and  it  will  be  adhered  to. 

Bat  appellant  claims  that  even  if  the  rule  of  the 
Anselme  case  is  adhered  to  there  is  still  a  balance  of  |80 
due  on  the  bond  and  mortgage.  It  appears  that  the  ap- 
pellee made  80  payments  in  all,  the  first  8  payments  before 
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the  loan  was  received  being  of  |7  each,  dues  upon  his  10 
Bhal*es  of  stock,  and  after  the  loan  was  made  he  testifies  he 
paid  18.50  each  month,  |6  as  dues  and  |2.50  as  interest. 
The  whole  amount  paid  by  him  was  |660.  Even  if  we 
allow  the  appellant  the  benefit  of  the  10  cents  per  share 
per  month,  which  he  claims  was  paid  for  expenses,  which 
we  do  not  decide  he  was  entitled  to,  there  was  still  an 
amount  paid  by  appellee  in  excess  of  the  amount  received 
by  him,  and  this,  under  the  operation  of  the  usury  law, 
was  all  he  was  bound  to  repay. 
The  judgment  of  the  district  court  should  be  affirmed. 

Ames,  C,  concurs.    Oldham,  C,  not  sitting. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  tuc  judgment  of  the  district  court  is 

Affirmed. 


Peed  M.  Hans  v.  State  of  Nebraska. 

Piled  July  18,  1904.    No.  13,486. 

1.  Criminal  Law:  Instructions.  Upon  the  trial  of  an  indlctmeikit  for 
murder  In  the  second  degree  the  defendant  is  entitled  to  a  plain 
and  correct  statement  from  the  court  to  the  Jury  of  the  charge 
against  him.  An  instruction  purporting  to  state  the  offense  for 
which  he  is  being  tried  which  omits  material  elements  of  the 
offense  charged  in  the  indictment  is  erroneous. 

2. :   :    Self-defense.     When,  in  a  trial  for  murder,  the 

defendant  produces  evidence  tending  to  justify  the  killing  on  the 
ground  of  self-defense,  an  instruction  which  limits  the  right  of 
self-defense  to  one  in  the  lawful  pursuit  of  his  business  is 
erroneous. 

Error  to  the  district  court  for  Brown  county :  James  J. 
Harrington,  Judge.    Reversed. 

Chirlep  d  Woodrough  and  A.  W.  Scattergood^  for  plain- 
tiff in  error. 

Frank  N.  Prout,  Attorney  Oeneraly  and  Norris  Brown, 
contra. 
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Sedgwick,  J. 

The  defendant  was  tried  in  the  district  court  for  Brown 
county  upon  an  indictment  of  the  grand  jury  which 
charged  him  with  the  crime  of  murder  in  the  second 
degree.  In  support  of  the  charge,  which  contained  the 
usual  words,  "but  witliout  premeditation  and  delibera- 
tion,'* the  trial  court,  over  the  objection  of  the  defendant, 
permitted  evidence  tendiug  to  show  a  conspiracy  on  the 
part  of  the  defendant,  with  other  persons,  to  murder  the 
deceased,  and  also  evidence  of  the  doings  and  sayings,  in 
the  absence  of  the  defendant,  of  his  supposed  conspira- 
tors; in  other  words  he  permitted  the  prosecution  to  try 
the  case  in  all  respects  as  though  the  defendant  had  been 
charged  with  deliberation  and  premeditation  in  commit- 
ting the  crime,  and  had  entered  into  a  conspiracy  with 
divers  other  persons,  the  result  of  which  was  the  murder 
for  which  he  was  being  prosecuted. 

The  court  also  in  instructing  the  jury  stated  to  them 
the  charge  against  the  defendant  upon  which  he  was 
being  tried,  which  charge  purported  to  give  the  language 
of  the  indictment.  It  was  first  written  upon  a  type- 
writer and  contained  the  words  "without  deliberation 
and  premeditation,"  found  in  the  indictment.  The  court 
erased  those  words,  thus  expressly  telling  the  jury  that 
the  defendant  was  charged  with  the  crime  of  murder  in 
the  first  degree,  and  withdrawing  from  the  jury  the  in- 
formation that  the  state  had  admitted  in  the  most  solemn 
form  that  the  defendant  had  not  used  deliberation  and 
premeditation,  and  therefore  could  not  have  conspirixl 
with  others  to  commit  the  crime.  Of  course,  such  a  con- 
viction cannot  be  sustained.  The  defendant  was  entitled 
to  have  the  jury  plainly  and  correctly  told  the  nature  and 
legal  effect  of  the  charge  that  had  been  made  against  him 
upon  which  he  was  being  tried,  and  this  is  especially 
true  when  the  nature  of  the  charge  itself  precluded  the 
possibility  of  the  existence  of  conditions  peculiarly  pre- 
22 
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judicial  to  the  defendant,  conditions  which  the  state 
strenuously  insisted  existed,,  and  which  the  defendant 
strenuously  denied. 

Ordinarily  competent  evidence  that  tends  to  prove  a 
mattTial  fact  in  issue  is  not  rendered  incompetent  by 
the  fact  that  it  tends  to  prove  more  than  is  necessary  to 
support  the  indictment,  but  this  rule  has  no  application 
in  a  case  like  this.  The  error  in  this  proceeding  is  not 
prtHlicated  upon  the  proposition  that,  although  the  evi- 
dence tended  to  prove  the  malicious  killing  of  the  de- 
ceased, it  was  rendered  incomi)etent  simply  because  it 
tended  likewise  to  prove  deliberation  and  premeditation. 
In  this  cose,  the  state  solemnly  admitted  that  there  was 
no  deliberation  and  premeditation,  and  this  fact  was  not 
only  purposely  withdrawn  from  the  jury,  but  the  case  was 
in  all  respects  tried  as  though  no  such  admission  had  been 
made. 

In  State  r.  Boyle,  28  la.  522,  the  indictment  failed  to 
charge  deliberation.  For  that  reason  it  was  held  insuffi- 
cient as  a.  charge  of  murder  in  the  first  degree.  The  trial 
court,  however,  considered  it  sufficient  for  that  purpose, 
and  tricHl  the  defendant  upon  that  theory.  The  jury 
found  the  def(mdant  guilty  of  murder  in  the  second  de- 
gree, which  was  sufficiently  charged  in  the  indictment.  It 
was  held  that  to  try  the  deft^ndant  as  though  he  were 
charged  with  murder  in  the  first  degree,  when  the  indict- 
ment was  insufficient  for  that  purpose,  was  prejudicial 
to  the  defendant,  and  although  he  was  convicted  of  mur- 
der in  the  second  degree  only,  which  was  sufficiently 
charged,   the  judgment  could  not  be  sustained. 

In  so  ruling  the  court  followed  and  approvcnl  the  case 
of  State  V.  Tweedy,  11  la.  350.  In  that  case  the  defend- 
ant was  put  upon  trial  for  a  crime  of  which  he  had  bc*en 
acquitted  upon  a  former  trial,  and  was  convictt*d  of  a 
lesser  crime,  and  the  court  held  that  the  conviction  could 
not  stand,  because*  of  the  fact  that  he  was  erroneously 
tried  for  the  greater  offense.  These  cases  are  not  pre- 
cisely in  point  hen*.,  but,  for  similar  reasons,  the  error  in 
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the  proceedings  in  the  present  ease  is  much  more  mani- 
fest. 

2.  The  court  instructed  the  jury:  "Where  a  man  in 
the  lawful  pursuit  of  his  business  is  attacked,  and  where 
from  the  nature  of  the  attack,  there  is  reasonable  gi'ound 
to  believe  that  there  is  a  design  to  take  his  life,  or  to  do 
him  great  bodily  harm,  and  the  party  attacked  does  so 
believe,  then  the  shooting  of  the  assailant  under  ^such 
circumstances  will  be  excusable  or  justifiable,  although  it 
should  afterwards  appear  that  no  injury  was  intended 
and  no  real  danger,  existed."  The  vice  of  this  instruction 
will  be  more  apparent  upon  consideration  of  thj  condi- 
tion of  the  evidence  in  this  case.  The  defendant  insisted 
that  he  had  been  deputized  by  the  sheriff  to  arrest  the  de- 
ceased, and  that  he  was  at  the  time  therefore  in  the  "law- 
ful pursuit  of  his  business."  The  state  as  strenuously  in- 
sisted that  he  was  not  properly  deputized,  that  the  at- 
tempted appointment  by  the  sheriff  gave  him  no  authority 
whatever,  and  that  he  was  therefore  a  trespasser  and  not 
in  the  lawful  pursuit  of  his  business.  In  this  condition 
of  the  evidence,  this  instruction  informed  the  jury  that, 
if  they  should  find  that  the  defendant  was  not  properly 
deputized,  then  they  must  find  that  he  was  not  outitlcHl  to 
the  right  of  self-defense,  which  clearly  is  not  the  law.  A 
trespasser  may  defend  himself  against  murder,  and  the 
fact  that  a  man  may  be  upon  another  man's  premises,  and 
that  he  may  mistakenly  suppose  that  he  is  acting  law- 
fully, will  not  justify  the  taking  of  his  life. 

It  is  said  that  this  instruction  is  approved  in  the  case  of 
Coil  V,  State,  62  Neb.  15.  It  is  true  that  a  similar 
instruction  was  given  in  that  case  and  that  the  conviction 
was  affirmed.  Whether  the  rule  announced  in  that  case 
should  be  approved,  or  should  be  repudiated,  is  not  now 
the  question,  as  this  case  is  clearly  distinguishable. 
There  was  no  question  raised,  in  the  case  referred  to,  as 
to  whether  the  defendant  was  or  was  not  in  the  lawful 
pursuit  of  his  business  at  the  time  of  the  homicide,  and 
there  was  possibly  no  danger  that  the  jury  might  suppose 
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that  the  defondant  was  placed  in  a  position  where  he 
had  no  right  to  avail  himself  of  the  law  pf  self-defense. 
The  question  here  discussed  was  not  insisted  upon.  And 
again,  there  was  in  the  instruction  given  in  that  case  a 
plain,  conipreh(»nsive  and  correct  statement  of  the  de- 
fendant's right  of  self-defense  under  the  particular  cir- 
cumstances disclosed  by  the  evidence.  In  the  case  at  bar 
the  court  gave  further  and  more  particular  instructions 
as  to  the  right  of  self-defense  under  the  facts  in  evidence, 
but  that  right  was  made  to  depend  upon  the  defendant's 
having  actually  arrested  the  deceased  immediately  be- 
fore the  killing,  which  was  a  disputed  question,  and  the 
court  refused  a  requested  instruction  which  correctly 
stated  the  law. 

3.  Many  other  errors  are  assigned  in  the  petition  in 
error  in  this  case,  but  as  there  must  be  a  new  trial,  it  is 
not  thought  advisable  to  discuss  them. 

For  the  reasons  above  given,  the  judgment  of  the  dis- 
trict court  is  reversed  and  the  cause  remanded  for  further 
proceedings. 

Bevebsed. 

HoLCOMB,  C.  J.,  dissenting. 

I  am  of  the  opinion  that  the  charge  of  the  court  fairly 
stated  the  material  elements  of  the  offense,  for  the  com- 
mission of  which  the  accused  was  indicted,  and  that  the 
jury  could  not  possibly  have  been  misled,  nor  the  defend- 
ant prejudiced  by  reason  of  its  failure  in  its  first  instruc- 
tion to  reiterate  the  words  found  in  the  indictment, 
wherein  after  charging  an  unlawful  and  malicious  killing 
there  is  added:  "but  without  premeditation  and  delibera- 
tion.'^  There  is  nothing  in  the  transcript  indicating  any 
erasures  in  the  instruction,  although  defendant's  counsel 
in  their  briefs  say  such  is  the  fact.  I  do  not,  however, 
regard  this  as  in  anywise  material  nor  as  aifecting  the 
question  under  consideration.  If  instructions  are  to  be 
condemned  because  of  erasures  or  interlineations,  then 
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but  few  would  stand  the  test  if  rigorously  applied.  The 
real  question  is  whether  the  instructions  as  given  are 
prejudicial  to  the  substantial  rights  of  the  accused.  Thj 
indictment  charged  that  the  killing  was  done  unlawfully, 
purposely  and  maliciously,  but  without  premeNlitation 
and  deliberation,  and  this  was  the  basis  of  the  prosecution 
and  of  which  defendant  and  the  jury  were  fully  informed. 
The  phrase  "but  without  premeditation  and  deliberation" 
was  certainly  not  such  a  solemn  admission  as  would  pre- 
clude the  admission  of  any  evidence  tending  to  prove  the 
crime  chg^rged,  even  though  such  evidence  may  have  also 
had  a  tendency  to  establish  murder  in  the  first  degree. 
The  most  that  can  be  said  is  that  the  indictment,  as  re- 
turned, charged  murder  in  the  second  degree  and  nega- 
tived a  charge  of  the  higher  crime.  Under  the  indictment, 
the  defendant,  on  the  evidence,  could  not  be  found  guilty 
of  a  greater  crime  than  murder  in  the  second  degree. 
This  is  all  he  was  tried  for  and  what  he  was  found  guilty 
of.  The  Iowa  cases  are  not  in  point,  because  in  each  of 
them  the  accused  was  attempted  to  be  charged  and  was 
tried  for  a  crime  for. which  a  verdict  of  guilty  could  not 
be  legally  returned  and  sustaincni  under  the  indictments. 
In  these  cas(^  the  defendants  were  compelled  to,  and  did, 
defend  in  a  prosecution  for  crimes  of  which  they  were 
not  legally  charged.  Manifestly  such  proceedings  are 
(^'roneous,  v^xqu  though  a  verdict  of  guilty  of  a  lower 
crime  and  one  which  is  sufficiently  charged  be  the  result 
of  the  trial. 

The  question,  as  it  seems  to  me,  resolves  itself  into  one  of 
whether,  when  one  crime  is  distinctly  and  legally  charged 
and  the  person  is  being  prosecutcMl  for  it,  evidence  may 
be  introduced  which,  while  tending  to  prove  the  crime 
charg(Hl  or  some  essential  ingi^nlient  tlu*r(H)f,  may  also 
tend  to  prove  another  crime  of  which  he  is  not  cluirg(»d, 
and  the  authorities,  so  far  as  my  examination  extended, 
are  unanimous  that  such  may  be  done,  Hope  v.  People, 
83  N.  Y.  418,  427;  State  v,  Folicell,  14  Kan.  105,  109; 
State  V.  Adams,  20  Kan.  311,  319.    Any  evidence  tending 
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to  show  that  the  accused  conspired  with  others  to  kill 
the  deceased,  or  which  is  connected  with,  or  has  a  bearing 
on  the  acts  resulting  in  the  alleged  killing  and  which 
tends  to  prove  plans,  methods,  or  arrangements  entered 
into,  with  a  view  to  the  commission  of  the  crime  charged, 
are  c(  rtainly  material  for  the  purpose  of  showing  that  a 
malicious  killing  was  consummated,  even  though  the  tend- 
ency of  such  evidence  may  also  be  to  prove  that  there  was 
premeditation  and  deliberation. 

In  the  jSrst  paragraph  of  the  instructions  given  the 
jury,  it  is  said  the  indictment  charges  in  substance  that 
the  accused  did  unlawfully,  purposely,  feloniously  and 
maliciously  kill  the  deceased.  In  the  second  paragraph, 
section  4  of  the  criminal  code  is  quoted  wherein  it  is 
declared :  "If  any  person  shall  purposely  and  maliciously, 
but  without  deliberation  and  premeditation,  kill  another, 
every  such  person  shall  be  deemed  guilty  of  murder  in 
the  second  degree."  In  instruction  4  the  jury  were  told 
that  the  indictment  charges  the  defendant  with  the  crime 
of  murder  in  the  sectond  degree,  which  is  a  violation  of 
section  4  of  the  criminal  code  which  has  been  set  out  in 
paragraph  2  of  the  instructions.  By  paragraph  6  the  jury 
Avere  told  that  the  following  material  facts  were  necessary 
in  order  to  constitute  the  crime  of  murder  in  the  second 
degree :  First,  the  time  and  place  as  charged ;  and  second, 
that  the  killing  was  done  purposely,  unlawfully,  felo- 
niously and  maliciously.  With  these  instructions  before 
the  jury,  I  cannot  conceive  how  the  defendant  could  have 
been  prejudiced,  how  the  jury  could  have  hc^en  confused,  or 
how  it  can  be  said  that  material  elements  of  the  offense 
charged  are  omitted  in  the  instructions.  The  failure  to  use 
the  statutory  phrase  "but  without  deliberation  and  pre- 
nuHlitation"  is  not,  as  I  view  it,  an  omission  of  an  essential 
element  necessary  to  constitute  murder  in  the  second  de- 
gree. The  words  are  used  in  the  statute  for  the  purpose 
only  of  differentiating  between  the  lesser  and  greater 
crime.  If  deliberation  and  premeditation  is  charged,  it 
constitutes  murder  in  the  first  degree;  and  if  omitted,  the 
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offense  charged  cannot  be  greater  than  murder  in  the 
second  degree.  To  charge  murder  in  the  second  degree 
by  charging  the  essential  elements — ^malice,  purpose  and 
unlawful  intent — ^and  thereafter  to  add  the  phrase  "but 
without  premeditation  and  deliberation,"  is  but  to  amplify 
the  charge  and  adds  no  essential  ingredient  to  the  crime. 
Murder  in.  the  second  degree  is  included  in  every  charge 
of  murder  in  the  first,  and  the  crime  exists  whether  there 
is  or  is  not  premeditation  and  deliberation.  I  am  of  the 
opinion^  therefore,  that  the  instructions  of  the  trial  court 
cannot  rightfully  be  condemned  for  the  reasons  given  in 
the  majority  opinion. 

The  instruction  regarding  the  law  of  self-defense  is  of 
approved  form  and  has  been  in  g(meral  use  in  the  trial 
courts  of  this  state  for  many  years.  It  is,  I  think,  un- 
doubtedly the  law,  and  rests  upon  sound  principles  in 
criminal  jurisprudence.  Of  course,  the  instruction  when 
given  must  be  applicable  to  the  evidence  in  the  particular 
case.  It  is  approved  in  Hoy  v.  ^tate,  69  Neb.  516;  Coil 
V.  State,  62  Neb.  15;  Carkton  v.  State,  43  Neb.  373.  The 
principle  to  be  deduced  from  the  instruction  is  recognized 
and  given  expression  in  West  v.  State,  59  Ind.  113;  Parler 
v\  State,  55  Miss.  414,  and  Kennedy  v,  Coinmonwenlth, 
14  Bush  (Ky.),  340.  The  rule  is  stated  in  Bishop,  Crim- 
inal Law,  sec.  865,  thus: 

"If  one  who  is  assaulted,  ♦  ♦  ♦  being  himself  without 
fault  in  bringing  on  the  difficulty,  reasonably  apprehends 
death  or  great  bodily  harm  to  himself  unless  he  kills  the 
assailant,  the  killing  is  justifiable."  And  in  1  McClain, 
Criminal  Law,  sec.  311,  it  is  said: 

"One  who  is  not  in  fault,  and  is  in  a  place  where  he 
has  a  right  to  be,  may,  without  ret n^a ting,  resist  an 
attack  which  reasonably  appears  to  imperil  his  life  or 
threaten  him  grievous  bodily  harm,  and  take  the  life  of 
the  aggressor  if  necessiiry." 

It  seems  to  me  manifestly  an  unsound  doctrine  to  hold 
that  a  trespasser,  or  one  who  by  his  own  fault  and  wrong- 
doing invites  resistance  to  his  unlawful  acts,  may  avail 
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himself  of  the  law  of  self-defense  to  the  same  extent  as 
one  who  in  the  peaceful  pursuits  of  his  legitimate  busi- 
ness is  unlawfully  attacked  by  another.  The  instruction 
given  is  strictly  applicable  to  the  evidence  in  the  case. 
Had  the  court  assumed  that  the  accused  was  a  trespasser 
and  given  a  proper  instruction  as  to  his  right  to  avail 
himself  of  the  law  of  self-defense,  under  such  circum- 
stances he  would  have  been  here  complaining,  and  with 
good  right  to  complain,  because  his  case  was  not  sub- 
mitted by  instructions  fairly  applicable  to  the  evidence 
introduced  in  the  case.  It  is  the  theory  of  the  defense 
that,  while  serving  a  legal  process  for  the  arrest  of  the 
deceased,  he  was  suddenly  assaulted  by  the  deceased  with 
a  gun  in  such  a  manner  as  to  induce  in  him  a  reasonable 
belief  that  his  life  was  in  imminent  peril  and  that  the 
deceased  was  killed  in  resisting  such  attack  and  purely 
in  self-defense.  In  this  view  of  the  case,  the  instruction 
was  altogether  appropriate  and  in  response  to  the  de- 
fendant's evidence  introduced  on  the  subject.  On  the 
other  hand,  the  state  sought  to  show  that  the  use  of  the 
process  and  the  alleged  effort  to  arrest  the  deceased  was 
simply  a  ruse  and  subterfuge  and  a  pretext  resorted  to 
for  the  purpose  of  shielding  the  defendant  from  the  con- 
sequences of  the  commission  of  a  heinous  crime.  Whether 
or  not  the  process  under  which  the  defendant  claimed  he 
was  acting  invested  him  with  legal  authority  to  make 
an  arrest  was  wholly  immaterial  save  as  it  threw  light 
on  the  contentions  of  the  respective  parties.  No  question 
of  resisting  of  unlawful  arrest  was  in  the  case.  There 
is  no  evidence  in  the  record  tending  to  prove  that  an 
.illegal  arrest  was  resisted  by  the  (Jeceased  because  of  its 
illegality,  or  that  the  authority,  or  lack  of  it,  by  the  de- 
fendant to  make  an  arrest  in  any  manner  contributed  to 
the  causes  which  led  to  the  commission  of  the  homicide. 
If,  according  to  the  defendant's  theory,  he  was  endeavor- 
ing to  arrest  the  deceased  and  in  good  faith  to  execute  the 
process  in  his  hands,  and  while  so  doing  was  assaulted  by 
the  deceased  in  the  manner  testified  to,  then  the  killing 
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was  justified  even  though,  as  an  abstract  legal  proposition, 
the  process  under  which  he  acted  was  not  ^uch  as  to  con- 
stitute him  for  the  time  being  a  special  officer,  legally 
authorized  to  make  the  arrest.  On  the  other  hand,  if  the 
use  of  the  process  was  only  for  the  purpose  of  shielding 
him  from  the  consequences  of  the  crime,  no  arrest  in  fact 
being  attempted,  and  he  killed  the  deceased  without  provo- 
cation or  justification,  as  is  contended  by  the  prosecu- 
tion, then  the  question  of  the  legality  of  the  authorization 
of  the  defendant  as  a  special  officer  to  serve  the  process 
becomes  wholly  material.  The  issue  of  fact  which  the  jury 
was  called  to  pass  upon  was  whether  the  accused  shot  the 
deceased  purposely,  wilfully  and  maliciously,  or  whether 
the  homicide  was  committed  in  resistance  to  an  assault 
made  by  the  deceased  on  the  accused,  of  such  a  character 
as  to  lead  him  to  believe  that  his  life  was  in  imminent 
peril  or  great  bodily  harm  threatened.  The  question 
here  being  considered  is,  I  think,  fully  covered  by  the 
instructions  of  the  court  to  the  jury,  wherein,  after  stat- 
ing what  is  required  to  make  a  legal  appointment  of  a 
dv  puty  sheriff  or  to  constitute  a  special  officer  for  a  par- 
ticular purpose,  it  is  stated : 

"But  you  are  further  instructed  that  if  you  find  that 
the  defendant  had  no  authority  to  arrest  the  deceased, 
David  O.  Luse,  nevertheless,  if  you  find  that  he  did  in 
truth  and  in  fact  arrest  the  deceased,  and  that  said  de- 
ceased submitted  to  such  arrest,  and  subsequently  took 
hold  of  a  gun  and  turned  it  upon  the  defendant  in  a 
threatening  manner,  and  in  such  a  way  as  to  make  the 
defendant  honestly  believe  that  he  was  in  imminent 
danger  of  losing  his  life,  or  of  receiving  great  bodily 
harm,  then  the  defendant  under  the  law  would  have  the 
right  to  even  take  the  life  of  the  said  David  O.  Luse,  if 
he  honestly  believed  that  the  taking  of  the  life  of  the 
said  David  O.  Luse  was  necessary  in  order  to  save  his 
own  life  or  to  prevent  himself  from  receiving  great  bodily 
harm."  It  is,  therefore,  apparent  that  the  authority  of 
the  defendant  to  make  the  arrest,  if  he  did  undertake  to 
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make  one,  became  an  immaterial  question  and  could  not 
have  influenced^  the  finding  of  the  jury  against  him.  The 
jury  must  have  given  him  the  benefit  of  the  law  of  self- 
defense  as  though  he  was  lawfully  at  the  home  of  the  de- 
ceased, but  found  against  him  on  the  ground  that  the 
killing  was  wilful,  wanton  and  malicious  and  without 
legal  justification.  Had  the  accused  desired  more  specific 
instructions  than  those  given,  or  to  fit  some  theory  of  the 
case  regarding  which  there  was  competent  evidence  to 
support,  it  was  his  duty  to  have  drafted  a  suitable  in- 
struction with  the  reciuest  that  it  be  given  with  the  general 
charge.  It  is  manifest  that  an  instruction  on  the  theory 
that  the  accused  Avas  a  tresspasser  and  was  unlawfully 
attempting  to  arrest  the  deceased  and  was  seeking  to 
avail  himself  of  the  right  of  self-defense  under  such  cir- 
cumstances would  be  more  unfavorable  to  him  than  those 
given  by  the  court  on  its  own  motion.  The  defendant 
could  not  invite  by  an  unlawful  act  resistance  from  the 
deceased  and  then  be  permitted  to  avail  himself  of  the  law 
of  self-defense  to  the  Ksanie  extent  he  would  if  he  were 
not  at  fault.  If  he  were  in  fact  a  trespasser,  then  it  would 
have  been  his  duty  to  decline  to  enter  into  the  strife.  The 
right  of  self-defense,  it  is  true,  would  not  be  lost  to  him 
because  he  was  the  fii*st  wrongdoer,  but  it  would  be  his 
duty  to  withdraw  from  the  difficulty,  if  opportunity  so 
to  do  occurred,  and  only  resist  the  assault  of  the  deceased 
without  retreating,  when  it  was  of  so  sudden  and  perilous 
a  nature  as  to  afford  no  opportunity  to  decline  and  where 
he  could  not  retreat  witli  safety.  It  is  only  in  the  latter 
case  that  the  greater  wrong  of  the  deadly  assault  is 
upon  his  opponent  and  which  justifies  him  in  slaying  the 
assailant  in  self-defense.  People  i\  Becker,  109  Cal.  451. 
The  rule  of  self-defense  is  found  in  the  law  of  nec^essity. 
The  plea  of  nec(^ssity  is  a  shield  only  for  those  who  are 
without  fault  in  occasioning  it  and  acting  under  it.  No 
man  can  by  his  own  lawless  acts  create  a  necessity  for 
acting  in  self-defense  and  thereupon  killing  the  person 
with  whom  he  seeks  the  difficulty,  interpose  the  plea  of 
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self-defense.  No  doubt,  a  person  may  actually  and  bona 
fide  withdraw  from  a  strife  of  his  own  seeking  and  there- 
after, if  attacked,  if  he  is  without  fault,  resist  the  attack 
and  avail  himself  of  the  plea  of  necessary  self-defense.  It 
is  argued  that  Hoy  v.  State,  supra,  lays  down  a  rule  re- 
garding self-defense  contrary  to  the  one  given  by  the 
court  in  the  case  at  bar.  In  this  counsel  are  in  error. 
It  is  true,  it  is  there  announced  that  the  right  of  self- 
defense  does  not  belong  alone  to  persons  engaged  in  their 
lawful  business,  and  is  availabU^  to  every  pei*son  regard- 
less of  the  nature  of  his  business  who  is  assaulted,  or  who 
upon  just  grounds  apprehends  an  immediate  unlawful 
attack.  The  instruction  does  not  limit  the  right  of  self- 
defense  to  those  engaged  in  the  lawful  pursuits 'of  their 
business.  It  declares  only  that  such  persons,  that  is, 
those  without  fault  on  their  part  and  who  are  unlawfully 
attacked,  may  avail  themselves  of  this  defense  to  the 
fullest  extent.  Instead  of  condemning  the  instruction, 
the  court  approves  it.  The  instruction  is  identical  with 
the  one  under  consideration.  It  is  said  in  the  opinion: 
"We  do  not  condemn  the  instruction.  When  read  in  con- 
nection with  the  seventh  paragraph  of  the  charge  it  is 
probably  not  misleading.''  In  that  case,  the  evidence  all 
conclusively  est^blishcnl  the  fact  that  the  assaulted  par- 
ties were  trespassing  on  lands  of  another,  and  it  further 
appeared  that  they  were  endeavoring  to  escape  when  as- 
saulted. Under  such  circumstances,  the  right  of  self- 
defense  was  available  even  though  they  were  at  the  time 
togaged  in  such  unlawful  act.  The  instructions  in  that 
case,  when  considered  together,  were  deemed  to  have 
properly  submitted  to  the  jury  the  question  of  self- 
defense.  Regarding  other  alleged  errors  assigned  as 
grounds  of  reversal,  I  have  neither  examined  nor  con- 
sidered them,  and  can  therefore  express  no  opinion 
thereon.  It  would  be  productive  of  no  good  results  for 
me  alone  to  consider  them.  I  cannot  believe,  from  an 
examination  of  the  record  relative  to  the  points  considered 
in  the  majority  opinion,  that  any  substantial  right  of  the 


3d0  NE1$RAkSKA  reports.  [Vol.  72 


Holmes  V.  Seaman. 


accused  has  been  disrej^arded  or  trampled  upon,  nor  that, 
for  the  reasons  given,  he  should  be  relieved  of  the  punish- 
ment meUxl  out  to  him  by  the  trial  court,  and  which, 
under  the  verdict  of  the  jury  and  the  evidence,  he  so 
richly  deserves. 


Louis  D.  Holmes  v.  William  T.  Seaman  et  al.* 

Filed  July  13,  1904.    No.  13,407. 

1.  Trial:  Estoppel.     A  party  is  estopped  to  complain  of  a  ruling  of 

the  trial  court  made  at  his  request 

2.  Covenants:  Action  fob  Bbeach:  Parol  Evtoknce.    In  an  action  to 

recover  damages  for  a  breach  of  a  covenant  for  quiet  enjoyment 
in  a  deed  conveying  real  estate,  the  defendant  is  not  concluded 
by  a  recital  of  consideration  in  the  instrument,  but  the  real 
consideration  may  be  proved  by  parol. 

3.  Measure  of  Damages.     It  seems  that  in  such  an  action,  growing 

out  of  an  exchange  of  lands^  the  measure  of  damages  is  the  value 
of  the  property  to  which  the  plalntift  was  entitled,  but  which  he 
failed  to  receive,  in  the  transaction. 

4.  Justice  of  the  Peace:  Jubisdiction.     A  Justice  of  the  peace  has 

jurisdiction  of  such  an  action  when  the  damages  do  not  exceed 
the  same,  and  the  title  to  land  is  not  drawn  in  question. 

Error  to  the  district  court  for  Douglas  county:  Wii> 
LARD  W.  Slabaugh,  Judgb.    Affirmed. 

Louis  D.  Holmes y  pro  se. 

Baldrige  &  De  Bordy  contra. 

Ames,  C. 

For  an  expressed  consideration  of  |6,000,  the  defendant, 
William  T.  Seaman,  conveyed  to  the  plaintiff  Holmes  an 
improved  Omaha  city  lot,  by  a  deed  of  general  warranty 
subject  to  a  mortgage  lien  for  $2,500,  which  the  grantee 
assumed  and  agreed  to  pay.    In  full  payment  of  the  pur- 

*  Rehearing  allowed.     See  opinion,  p.  804,  post. 
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chase  price,  Holmes  at  the  same  time  conveyed  to  Seaman 
13  outlying  lots,  known  as  "Baker  Addition"  lots,  sub- 
ject to  a  mortgage  lien  on  9  of  them  to  secure  the  personal 
obligation  of  Holmes,  which  Seaman,  by  a  stipulation  in 
the  deed,  assumed  and  agreed  to  pay  and  which  he  after- 
wards did  pay  and  cause  to  be  satisfied  and  discharged. 
Holmes  went  inunediately  into  possession  of  the  city  lot, 
but  has  never  paid  any  part  of  the  mortgage  debt  thereon, 
and  some  years  subsequently  he  was  evicted  by  a  judicial 
sale  of  the  premises  under  a  prior  incumbrance. 

This  is  an  action  for  damages  by  Holmes  against  Sea- 
man for  a  breach  of  the  covenant  for  quiet  enjoyment  con- 
tained in  the  deed  by  the  latter  of  the  city  lot.  The  other 
defendant  is  the  wife  of  Seaman,  who  joined  in  the  last 
mentioned  deed  for  the  sole  purpose  of  releasing  dower  and 
who  is  not  bound  by  its  covenants.  The  answer  admits  the 
eviction  and  there  is  no  issue  in  the  pleadings,  or  conflict 
in  the  evidence,  as  to  any  of  the  foregoing  facts. 

The  sole  controversy  at  the  trial  was  with  respect  to  the 
measure  of  the  plaintiff's  damages.  The  defendant  offered 
to  prove  the  value  of  the  city  lot,  for  the  purpose  of  show- 
ing that  it  w  as  no  greater  than  the  amount  of  the  incum- 
brance thereon,  assumed  by  his  grantee  in  the  deed  convey- 
ing it,  but  the  plaintiff  objected  and  his  objection  was 
sustained  by  the  court  on  the  ground  that  the  true  rule  of 
damages  is  that  announced  by  this  court  in  Cheney  v, 
IStraKhc,  35  Neb.  521,  namely,  the  purchase  price  and  in- 
terest, there  having  been  no  costs  or  expenses  incurred  by 
the  covenantee  in  resisting  eviction.  The  defendant  then 
undertook  to  show,  and  did  show  to  the  satisfaction  of  the 
jury,  and,  we  think,  by  a  preponderance  of  the  evidence, 
that  the  value  of  the  Baker  addition  lots  was  not  greater 
than  the  mortgage  debt  and  incumbrance  on  a  part  of 
them,  which  he  assumed  and  agreed  to  pay,  and  did  pay, 
pursuant  to  his  covenant  in  the  deed  by  which  he  acquired 
them. 

Upon  the  issues  and  evidence  thus  presented  the  court 
submitted  the  case  to  the  jui-y  by  a  series  of  instructions, 
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to  none  of  which  the  plaintiff  took  an  exception,  and  a 
verdict  was  returned  for  nominal  damages  only,  and  from 
a  judgment  thereon  this  proceeding  is  prosecuted. 

In  this  court,  the  plaintiff  contends  that  the  defendant  is 
not  entitled  to  dispute  the  recital  of  consideration  con- 
tained in  his  deed  conveying  the  city  lot,  especially  because 
the  transaction  was  an  exchange  of  property,  and  that 
in  such  cases  the  parties  are  finally  and  conclusively  bound 
by  the  estimate  of  values  which  they  have,  at  the  time  of 
the  trade,  put  upon  their  respective  properties,  or,  alter- 
natively it  is  said  that  the  deed,  by  which  the  Baker  ad- 
dition lots  were  conveyed,  recites  a  consideration  of  $4,650 
which,  after  deducting  the  amount  of  the  .incumbrances 
thereon,  assumed  and  paid  by  the  defendant,  leaves  a  clear 
balance  of  f3,500,  which,  with  interest,  the  plaintiff  is  en- 
titled to  recover. 

In  support  of  the  first  branch  of  this  contention,  the 
plaintiff  cites  no  authority,  and  we  understand  him  to  have 
abandoned  it  in  his  reply  or  supplemental  brief.  In  that 
document,  he  argues  that  although  the  real  consideration 
in  the  defendant's  deed  could  have  been  inquired  into 
under  proper  issues,  such  an  inquiry  is  not  proper  in  this 
case,  because  the  answer  denies  that  there  was  any  con- 
sideration, which  the  recital  estops  the  defendant  to  do, 
instead  of  pleading  the  real  consideration  which  would 
have  been  permissible.  With  respect  to  this  matter,  it 
must  suffice  to  say,  that  we  do  not  so  understand  the 
pleading.  Both  the  petition  and  ansAver  set  forth  the 
transaction  in  great  detail  and  are  supplemented,  in  this 
respect,  by  tlw  reply,  so  that  the  entire  controversy  was 
before  the  court  for  such  disposition  of  it  as  the  law  re- 
quired, in  view  of  all  the  facts  out  of  which  it  arose.  In 
connection  with  this  argument  the  plaintiff  cites  2  Suther- 
land, Damages  (2d  ed.),  sec.  575:  When  there  is  an  ex- 
change of  land,  the  rule  of  ascertaining  the  damages  seems 
to  be  that  the  plaintiff  is  entitled  to  recover  the  value  of 
the  lands  he  was  to  receive  from  the  defendant.  We  are 
satisfied  with  this  rule,  and  so,  as  we  understand,  would 
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have  been  the  defendant,  had  the  testimony  he  oflfered 
tending  to  prove  such  value  not  been  excluded  by  the 
plaintiff's  objection.  The  plaintiff  can,  of  course,  not  now 
be  heard  to  contend  that  the  ruling  of  the  court  sustaining 
his  objection  was  erroneous. 

In  support  of  the  second  branch  of  his  contention, 
namely,  that  the  recital  in  the  deed  of  the  addition  lots 
is  conclusive,  he  cites  the  apparently  somewhat  incon- 
siderate decision  of  the  supreme  court  of  Iowa  in  WilUant' 
son  Vt  Testy  24  la.  138.  This  decision  is  in  conflict  with 
the  rule  above  quoted  from  2  Sutherland,  Damages,  and, 
we  think,  with  the  great  weight  of  authority  and  the  better 
reason. 

Complaint  is  made  because  the  court  excluded  a  printed 
price  list  of  the  Baker  addition  lots,  by  which  the  defend- 
ant offered  thorn  for  sale  after  he  had  acquired  them,  but 
the  defendant  admitted  on  the  witness  stand  that  he  held 
the  lots  and  offered  them  for  sale  at  the  time  mentioned  at 
prices  identical  with  those  named  in  the  list,  so  that  it 
does  not  appear  that  the  plaintiff  was  prejudiced  by  the 
exclusion. 

The  court  taxed  the  plaintiff  with  his  own  costs  because 
the  recovery  was  within  the  jurisdiction  of  a  justice  of  the 
peace.  There  was  no  issue  in  the  pleadings  or  evidence 
drawing  in  question  the  title  to  lands,  and  the  action  was 
for  damages  for  the  breach  of  a  personal  covenant.  Nor- 
val  V.  Zinsmaster,  57  Neb.  158 ;  Hcsser  v.  Johnson^  57  Neb. 
155. 

We  are  unable  to  discover  reversible  error  in  the  record, 
and  recommend  that  the  judgment  be  affirmed. 

LBrrroN  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  be 

Affirmed. 
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The  following  opinion  on  rehearing  was  filed  Decem- 
ber 21, 1904.    Former  opinion  modified: 

1.  Justice  of  the  Peace:  Jurisdiction.     A  Justice  of  the  peace  has 

no  Jurisdiction  of  an  action  to  recover  damages  for  a  breach  of 
a  covenant  for  quiet  enjoyment  in  a  deed  conveying  real  estate, 
where  such  breach  consists  of  an  eviction  by  one  having  a  para- 
mount title. 

2.  Opinion  Modified.     Paragraph  four  of  the  syllabus  to  our  former 

opinion  herein,  ante,  p.  300,  overruled,  and  the  opinion  is  modified 
to  conform  to  the  rule  above  stated. 

Barnes,  J. 

This  case  is  before  us  on  a  motion  for  a  rehearing, 
and,  after  an  examination  of  the  brief  in  support  thereof, 
we  are  satisfied  that  our  former  opinion,  antey  p.  300, 
should  be  adhered  to,  except  as  to  the  matter  of  the  taxa- 
tion of  costs.  On  that  question  an  oral  argument  was 
ordered,  which  has  been  made,  and  is  supplemented  by 
additional  briefs.  It  appears  that  the  plaintiff  commenced 
this  action  in  the  district  court  for  Douglas  county  to 
recover  damages  for  a  breach  of  the  general  covenants  of 
warranty  contained  in  a  deed  conveying  real  estate.  The 
amount  sued  for  was  $5,000,  but  the  rt^'overy  was  less  than 
|200.  The  trial  court,  for  that  reason,  held  that  the  case 
should  have  been  commenced  before  a  justice  of  the  peace 
and,  under  the  provisions  of  section  621  of  the  code,  taxed 
all  of  the  costs  to  the  plaintiff.  A  motion  to  retax  was 
filed,  which  Avas  overruled,  exceptions  were  taken  and  the 
matter  properly  presented  to  this  court.  In  our  former 
opinion,  we  held  that  a  justice  of  the  peace  had  jurisdic- 
tion of  the  subject  of  the  action,  and  we  are  now^  asked  to 
reverse  that  holding.  We  have  frequently  decided,  that 
a  justice  has  jurisdiction  in  an  action  for  a  breach  of  cove- 
nant against  incumbrances,  because  such  covenant  is  per- 
sonal ;  it  does  not  run  with  the  land,  and  is  broken  as  soon 
as  made.  The  question  of  title  neither  arises  nor  can  it  be 
drawn  in  question  in  such  a  case.    Brass  v.  Vandeoar^  70 
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Neb.  35;  Hesser  v.  Johnson^  57  Neb.  155;  Gamphell  v. 
McGlurc,  45  Neb.  608;  If  erriZi  v.  Suing ^  66  Neb.  404. 

This,  however,  was  an  action  to  recover  damages  for  a 
breach  of  covenants  for  quiet  enjoyment,  and  presents  an 
entirely  diflferent  question.  In  order  to  recover,  as  was 
stated  in  Merrill  v.  Suing ^  supra ^  it  was  necessary  for  the 
plaintiff  to  allege  and  prove  the  conveyance  with  the  cove- 
nants of  warranty,  the  breach  thereof,  and  that  he  had 
been  turned  out  of  the  possessioii  of  the  granted  premises, 
or  some  part  thereof,  or  compelled  to  yield  possession  to 
one  having  a  paramount  title.  So  it  is  clear,  that  in  this 
action,  from  the  pleading  itself,  the  question  of  title  to 
real  estate  was  involved,  or  at  least  might  have  been  drawn 
in  question.    By  section  907  of  the  code,  it  is  provided : 

"Justices  shall  not  have  cognizance  of  any  action :  First 
— To  recover  damages  for  an  assault,  or  assault  and  bat- 
tery. Second — In  any  action  for  malicious  prosecution. 
Third — In  actions  against  justices  of  the  peace  or  other 
officers  for  misconduct  in  office,  except  in  the  cases  pro- 
vided for  in  this  title.  Fourth — In  actions  for  slander,  ver- 
bal or  written.  Fifth — In  actions  on  contracts  for  real 
estate.  SixtJi — In  actions  in  which  the  title  to  real  estate 
is  sought  to  be  recovered,  or  may  be  drawn  in  question, 
except  actions  for  tresspass  on  real  estate,  which  are  pro- 
vided for  in  this  title." 

By  this  statute,  the  legislature  has  expressly  prohibited 
justices  of  the  peace  from  taking  jurisdiction  of  cases  like 
the  one  at  bar.  The  defendant  contends,  however,  that  it 
is  the  amount  recovered  which  alone  determines  the  ques- 
tion of  jurisdiction.  In  this  counsel  are  mistaken.  It  is 
true,  that  a  justice  has  jurisdiction  where  the  amount  in- 
volved is  not  more  than  |200  in  all  actions  except  those 
named  in  the  section  of  the  statute  above  quoted.  But  in 
cases  which  fall  within  such  exceptions,  he  has  no  juris- 
diction of  the  subject  of  the  action,  no  matter  what  amount 
is  sued  for  or  recovered.  In  cases  where  the  question  of 
jurisdiction  is  determined  solely  by  the  amount  sought  to 
be  recovered,  it  may  be  well  said,  that  the  plaintiff  is  bound 
23 
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to  know,  at  least  approximately,  the  amonnt  he  is  entitled 
to,  or  will  recover.  In  such  a  case,  he  has  the  power  to 
chose  his  own  forum,  and  must  do  so  at  his  periL  If  he 
sues  for  more  than  $200  and  recovers  less  than  that  snm, 
having  brought  his  action  in  the  district  court,  he  cannot 
recover  costs.  But  in  an  action  like  the  one  at  bar,  where 
the  title  to  real  estate  is,  or  may  be,  drawn  in  question,  he 
is  not  required  to  anticipate  the  course  which  may  be 
pursued  by  the  defendant,  but  must  bring  his  action  in  a 
court  which  will  have  jurisdiction,  no  matter  what  defense 
is  interposed.  The  fact  that  the  defendant  may  not  raise 
the  question  of  title  does  not,  in  such  cases,  determine  the 
question  of  jurisdiction.  If  the  defendant's  contention  is 
correct  he  could,  where  such  an  action  is  brought  before  a 
justice  of  the  peace,  raise  the  question  of  title  and  oust  the 
court  of  jurisdiction,  and  when  sued  again  in  the  district 
court  could  change  his  defense,  and  by  reducing  the 
amount  of  recovery  to  less  than  |200  compel  the  plaintilt' 
to  pay  the  costs  necessarily  incurred  by  him  in  order  to 
redress  his  wrongs.  We  are  not  disposed  to  establish  a 
rule  which  will,  in  eflFect,  subject  a  plaintiff  to  the  mere 
sport  or  whim  of  his  adversary. 

We  are  not  aware  that  this  question  has  been  heretofore 
directly  determined  by  this  court,  but  in  other  jurisdic- 
tions, under  statutes  similar  to  ours,  it  has  been  held  that 
where  from  the  nature  of  the  case,  as  disclosed  by  the 
plaintiff's  pleading,  he  has  reason  to  believe  that  the  title 
to  real  estate  will  be  brought  in  dispute,  the  action  should 
be  commenced  in  the  district  court,  and  the  prevailing 
party  will  be  entitled  to  his  costs  regardless  of  the  amount 
of  his  recovery.  11  Cyc.  48 ;  Oay  v.  Hults^  55  Mich.  327, 
21  N.  W.  357;  Kelly  v.  Manhattan  Beach  R.  Co.,  81  N.  Y. 
233. 

We  therefore  hold  that  a  justice  of  the  peace  has  no 
jurisdiction  of  an  action  on  general  covenants  of  warranty 
for  quiet  enjoyment,  like  the  one  at  bar;  that  the  action 
was  properly  commenced  in  the  district  court,  and  plain- 
tiff 18  entitled  to  recover  his  costs. 
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For  the  foregoing  reasons,  the  fourth  paragraph  of  the 
syllabus  to  our  former  opinion  is  overruled,  and  the 
opinion  itself  is  modified  to  conform  to  the  rule  announced 
herein.  The  order  of  the  district  court  overruling  the 
motion  to  retax  the  costs  is  reversed  and  the  cause  is  re- 
manded, with  directions  to  the  trial  court  to  retax  the 
costs  in  accordance  with  this  opinion.  In  all  other  things 
the  judgment  of  the  district  court  is  affirmed. 


Judgment  accordingly. 


Harvey  N.  Link  v.  Sylvester  O.  Campbell.* 

Fnja)  July  18,  1904.    No.  13,500. 

1.  Instructlcms:  Brrob.    An  instruction  which  submits  to  the  jury  the 

affirmative  of  an  issue  which   there   is   insufficient  evidence   to 
maintain  is  prejudicially  erroneous. 

2.  Trial:  Bvipence.     A  preponderance  of  evidence  is  all  that  is  re- 

quired to  maintain  an  issue  in  a  civil  action. 

Error  to  the  district  court  for  Antelope  county :  John 
P.  Boyd,  Judge.    Reversed. 

Jackson  &  Williams  and  Roscoe  Pounds  for  plaintiff 
in  error. 

Samuel  J.  Tuttle  and  WilUam  V.  Allen,  contra. 

Ames,  0. 

Plaintiff  and  defendant  are  the  owners,  respectively,  of 
adjoining  governmental  subdivisions,  or  tracts  of  land. 
There  is  no  dispute  about  the  title  of  either,  but  the  di- 
visional line  between  them  is  a  section  line,  and  the  gov- 
ernment surveyor's  monuments  at  the  comers  of  the  sec- 
tions have  been  effaced  by  time  and  the  action  of  the 
elements,  and  the  plaintiff,  claiming  that  the  defendant 

•Rehearing  allowed.    See  opinion,  p.  310,  post. 
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had  encroached  upon  a  strip  of  his  tract  lying  along  the 
section  line,  began  this  action  in  ejectment  to  recover 
possession. 

The  sole  subject  of  the  controversy  is  the  location  of 
the  line  and  each  party  olTered  evidence  in  support  of  his 
cont(»ntion,  thus  producing  a  sharp  conflict  in  the  evi- 
dence. 

One  of  the  instructions  given,  and  excepted  to,  sub- 
mitted to  the  jury  the  defense  of  10  years'  adverse  pos- 
session which  was  pleaded  in  the  answer,  but  which  was 
admitted  on  the  oral  argument  to  be  without  sufficient 
support  by  the  evidence. 

Another  instruction,  also  excepted  to,  advised  the  jury 
that  the  plaintiff  "must  recover,  if  at  all,  upon  the 
strength  of  his  own  title  to  the  property  in  controversy 
and  that  he  cannot  rely  upon  any  alleged  weakness  or 
want  of  title  in  the  defendant,  and  if  the  plaintiff  has 
failed  to  prove  his  title  and  right  of  possession  to  the 
land  in  dispute  by  a  fair  preponderance  of  all  the  credible 
evidence,  you  must  find  for  the  defendant."  There  were 
a  verdict  and  judgment  for  the  defendant  and  the  plain- 
tiff prosecutes  error. 

We  think  that  both  of  these  instructions  were  erro- 
neous. From  the  former  of  them  the  jury  had  a  right  to 
infer,  and  perhaps  did  infer,  that  there  was  evidence 
sufflci<»nt  to  support  a  finding  of  adverse  poss(»ssion,  and 
for  aught  that  we  know  to  the  contrary,  their  verdict  may 
be  founded  upon  that  supposition.  It  seems  to  u&  very 
nearly  self-evident,  that  an  instruction  submitting  to  a 
jury  the  affirmative  of  an  issue  which  there  is  insufficient 
evidence  to  maintain,  is  prejudicially  erroneous. 

Eliminating  the  defense  of  limitations,  as  upon  this 
record  must  necessarily  be  done,  there  is  no  question  of 
title  involved  in  the  litigation.  The  sole  controversy  is 
about  the  definition  of  a  boundary  line  and  rights  of 
possession  dejx^ndeut  tlu^eon.  The  latter  of  the  foregoing 
instructions  has  no  meaning  applicable  to  this  record, 
unless  it  is  interpreted  as  requiring  the  plaintiff  to  es- 
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tablish  his  contention  as  to  the  location  of  the  boundary 
line,  with  that  degree  of  certainty  which  is  require<l  of  a 
plaintiff  in  ejectment  in  proving  his  title  when  the  latter 
is  in  dispute,  and  this  requirement  is  emphasized  by 
qualifying  the  word  "preponderance"  by  the  word  "fair/' 
It  is  true  that  in  Altschuler  v.  Coburn^  38  Neb.  881,  this 
court  held  that  the  use  of  the  word  "fair"  in  a  like  con- 
nection was  not  error,  citing  Dunbar  v.  BriggSy  18  Neb. 
94,  and  showing  quite  distinctly  that  there  is  no  practical 
difference  between  such  use  and  a  similar  employment 
of  the  word  "clear,"  which  latter  was  condemned  in 
Search  v.  Miller^  9  Neb.  26,  and  in  Marx  &  Kempner  r. 
Kilpatricky  25  Neb.  107,  and  in  several  other  cases.  But 
these  latter  cited  cases  were  not  overruled.  Neither  were 
they  overruled  in  Dunbar  v.  Briggs,  supra ^  which  is  en- 
tirely consistent  with  them.  It  was  there  held  that  the  use 
of  the  qualifying  word  "fair,"  in  one  instruction,  was  not 
reversible  error,  because  the  correct  rule  was  stated  in  an- 
other instruction,  and  under  the  circumstances  of  the  case 
it  was  evident  that  the  jury  could  not  have  been  misled. 
But  there  is  no  intimation  of  an  intention  to  overrule  or 
qualify  the  preceding  opinions  written  by  the  same  hand, 
nor  any  evidence  of  dissatisfaction  with  them.  On  the 
other  hand,  the  writer  indicates  quite  clearly  that,  in  his 
opinion,  the  use  of  any  expression  requiring  more  than  a 
mere  preponderance  of  the  evidence  is  erroneous,  unless 
the  vice  is  corrected  by  some  other  feature  of  the  record. 
The  logical  deduction  from  the  argument  in  the  opinion  in 
Altschuler  v.  Goburn^  supra^  is,  therefore,  the  opposite  of 
the  conclusion  at  which  the  court  arrived,  and  required  a 
reversal  instead  of  an  affirmance  of  the  judgment.  In  the 
case  at  bar  the  error  under  consideration  is  emphasized, 
rather  than  otherwise,  by  directing  the  attention  of  the 
jury,  in  the  same  instruction,  to  the  abstract  and  irrelevant 
proposition  of  law  that  a  plaintiff  in  ejectment  whose  title 
is  in  dispute  must  recover,  if  at  all,  upon  the  strength  of 
his  own  title  and  not  because  of  the  weakness  of  that  of 
his  adversary. 
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For  these  reasons,  it  is  recommended  that  the  judgment 
be  reversed  and  the  cause  remanded  for  a  new  trial 

Lbtton  and  Oldham,  00.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Bbvbbsbd. 

The  following  opinion  on  rehearing  was  filed  October  5, 
1905.    Judgment  of  district  court  affirmed: 

1.  Ejectment:  General  Denial:  Instbuctions.  In  an  ejectment  case, 
title  by  adverse  possession  may  be  proved  under  a  general  denial, 
and,  when  such  title  is  one  of  the  defenses  relied  upon  by  the 
defendant,  he  is  entitled  to  have  the  Jury  instructed  with  ref- 
erence to  the  same  if  any  competent  evidence  has  been  introduced 
to  support  that  issue,  even  though  the  evidence  may  be  contra- 
dicted or  may  be  considered  insufficient  by  the  jury. 

2. :  :  »  In  an  ejectment  case,  where  the  defend- 
ant's answer  is  a  general  denial,  it  is  not  error  to  instruct  the 
Jury  that  the  plaintiff  must  recover,  if  at  all,  upon  the  strength 
of  his  own  title  to  the  property,  and  that  he  cannot  rely  upon 
the  weakness  of  the  defendalnt's  title. 

3.  Instructions.  The  use  in  an  instruction  of  the  phrase  "a  fair  pre- 
ponderance of  the  evidence"  criticised,  but  held  not  to  be  preju- 
dicially erroneous. 

Lbtton,  0. 

The  facts  in  this  case  are  recited  in  the  opinion  filed  at 
the  former  hearing,  ante^  p.  307.  At  the  former  hearing, 
the  cause  was  reversed  on  account  of  the  giving  of  two  in- 
structions, the  first  of  which  submitted  to  the  jury  the 
question  of  whether  or  not  the  defendant  Campbell  and  his 
grantors  had  been  in  possession  of  the  strip  of  land  in  con- 
troversy for  10  years  prior  to  the  time  the  action  was 
begun.  This  instruction  was  held  to  be  erroneous,  mainly 
because  it  "was  admitted  on  the  oral  argument  to  be  with- 
out sufficient  support  by  the  evidence,'^  and  it  is  said  that 
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an  instruction  submitting  the  aflSrmative  of  an  issue  which 
there  is  insufficient  evidence  to  maintiiin  is  prejudically 
erroneous.  We  have  heretofore  said :  "Where  there  is  any 
evidence  to  support  an  issue  presented  by  a  party  to  an 
action,  he  is  entitled  to  have  the  jury  instructed  with  refer- 
ence to  his  theory  of  the  case,  if  supported  by  competent 
evidence  and  presented  by  the  pleadings."  And  this  may  be 
considered  to  be  settled  law  in  this  jurisdiction.  Hancock 
d  Walters  v.  Stout,  28  Neb.  301;  Cunningham  v.  Fuller , 
35  Neb.  58;  Boice  v.  Palmer,  55  Neb.  389;  Western  Mat- 
ress  Go.  v.  Ostergaard,  71  Neb.  575. 

A  re-examination  of  the  record  shows  that  while  the  evi- 
dence is  conflicting,  a  number  of  witnesses  testified  to  the 
adverse  holding  of  the  tract  of  land  in  question  for  more 
than  10  years  by  defendant  and  his  grantors.  The  force 
of  this  evidence  is  weakened  by  testimony  upon  the  part 
of  the  plaintift^s  witnesses,  that  for  a  part  of  the  time  rent 
was  paid  for  the  use  of  such  land  to  the  plaintiff,  but  the 
identity  of  the  tract  of  land  for  which  rent  was  paid  with 
that  claimed  by  the  defendant  is  in  dispute.  The  testimony 
of  the  defendant's  witnesses  if  uncontradicted  would  have 
sustained  a  verdict  based  upon  adverse  possession  and  this 
is  sufficient  to  justify  the  giving  of  the  instruction.  The 
weight  and  sufficiency  of  the  testimony  were  for  the  jury. 
They  may  have  disbelieved  the  testimony  of  one  side  and 
believed  the  other.  It  is  true,  that  upon  the  first  oral 
argument  in  this  court,  it  was  admitted  by  one  of  the  coun- 
sel for  defendant  that  the  evidence  was  not  very  strong 
upon  this  branch  of  the  case,  but  it  was  not  conceded  that 
the  question  was  erroneously  submitted.  One  of  the  theo- 
ries upon  which  the  case  was  tried  was  that  the  defend- 
ant and  his  grantors  had  occupied  the  premises  for  the 
statutory  period,  and  he  was  entitled  to  have  that  question 
submitted  to  the  jury. 

As  to  instruction  number  two,  requested  by  defendant, 
which  is  assigned  as  error,  it  is  objected  that  the  instruc- 
tion so  far  as  it  advised  the  jury  that  the  plaintiff  must 
recover,  if  at  all,  upon  the  strength  of  his  own  title  to 
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the  property,  and  that  he  cannot  rely  upon  any  alleged 
weakness  of  title  in  the  defendant  is  erroneous,  and  it  is 
argued  that  this  is  a  dispute  as  to  the  boundary  line  and 
not  as  to  a  question  of  title.  But  the  issue  presented  by  the 
pleadings  was  as  to  the  title  to  a  certain  strip  of  land  con- 
taining about  18  acres.  The  plaintiff  alleged  ownership 
which  the  defendant  denied.  The  plaintiff  was  required  to 
establish  his  title  to  the  same  by  competent  proof  of  owner- 
ship, and  if  he  had  failed  to  do  so,  he  could  not  recover  in 
the  action.  At  the  trial  he  produced  his  muniments  of  title, 
but  he  was  further  required  to  show,  that  the  particular 
tract  in  dispute  was  covered  by  the  description  in  his  paper 
title  and  he  was  in  fact  compelled  to  recover  upon  the 
strength  of  his  own  title  to  the  property  in  controversy. 

Objection  is  further  made  to  the  phrase  "a  fair  pre- 
pond(»rance  of  evidence"  used  in  this  instruction.  The  use 
of  the  expression  "a  fair  preponderance  of  the  evidence'^ 
has  been  repeattnlly  held  by  this  court  not  to  be  reversible 
eiTor.  Murray  t\  Burd,  65  Neb.  427;  Dunhar  v,  Briggs, 
18  Neb.  94;  Marx  <&  Kempner  v.  Kilpatrick,  25  Neb.  107; 
Altschuler  v,  Vohurn^  38  Neb.  881.  We  agree  with  the 
former  opinion  that  the  use  of  the  qualifying  word  "fair'' 
is  inadvisable  and  not  to  be  commended,  but  as  the  record 
stands  in  this  case  we  cajinot  see  wherein  the  jury  were 
in  anywise  prejudiced  thereby. 

Instruction  number  eight,  as  to  the  weight  to  be  given 
the  original  field  notes,  is  complained  of.  Taken  with  the 
other  instructions  upon  this  point,  we  see  no  error  therein. 
While  perhaps  its  statements  would  not  be  sufficiently 
specific  if  standing  alone,  the  instructions  asked  for  by 
plaintiff,  and  given  upon  this  branch  of  the  case,  supply 
w^hat  may  b(^  lacking  in  particularity. 

Much  the  greater  part  of  the  evidence  in  the  case,  which 
consists  of  nearly  500  pages,  is  directed  to  the  question  of 
where  the  true  original  government  comers  upon  the  line 
between  sections  15  and  16  were  situated,  and  it  is  evident 
that  this  was  considered  the  most  important  question  in 
the  case.    We  are  satisfied  that  the  attention  of  the  jury 
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to  the  determination  of  this  question  of  fact,  was  in  no 
wise  prejudicially  affected,  either  by  these  instructions  or 
by  the  other  matters  complained  of  by  plaintiff  in  error. 

In  the  whole  case,  we  find  no  error  prejudicial  to  the 
plaintiff  in  error,  and  recommend  that  the  judgment  of 
the  district  court  be  afKrmed. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Western  Fly  Guard  Company  bt  al.,  appellants,  v. 
Philip  F,  Hodges  et  al.,  appbllbies. 

Fn^BD  July  13,  1904.    No.  13,600. 

1.  Pledge:  Suit  to  Enforce.    A  pledge  of  money  or  negotiable  paper 

in  the  hands  of  a  third  party  to  secure  the  payment  of  the  pur- 
chase price  of  chattels  upon  an  executory  contract  of  sale  vests 
in  the  vendor  a  lien  upon  or  interest  in  the  fund,  which,  upon 
performance  of  the  contract  by  him,  he  may  enforce  by  a  suit  lia 
equity. 

2.  Evidence  examined,  and  Tteld  to  support  the  findings  of  fact  and 

judgment  of  the  trial  court 

Appeal  from  the  district  court  for  Lancaster  county: 
Edward  P.  Holmes,  Judge.    Affirmed.  , 

Doyle  &  Berge,  for  appellants. 

Mockett  &  Polk  and  Sawyer  &  SnelL  contra. 

Ames,  C. 

Appellants  were  the  owners  of  a  patent  for,  and  the 
manufacturers  of,  a  device  called  a  fly  guard,  which  was 
designed  to  be  attached  to  doors  for  the  prevention  of  the 
ingress  of  flies  when  the  former  were  in  use.  They  en- 
tered into  a  written  agreement  with  the  appellees  to  sell 
and  deliver  to  the  latter,  at  a  specified  date,  1,000  of  these 
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contrivances  for  a  purchase  price  of  |500,  to  be  paid  on 
delivery,  and  the  appellees,  as  a  pledge  for  the  perform- 
ance of  the  contract  on  their  part,  deposited  with  the 
First  National  Bank  of  Lincoln,  a  promissory  note  against 
a  third  person,  agreeing  that  it  or  its  proceeds,  in  case  of 
collection  by  the  bank,  should  be  turned  over  to  the  ap- 
pellants in  satisfaction  of  the  purchase  price  upon  per- 
formance of  the  contract  by  the  latter.  At  the  time  the 
agreement  was  made  the  device  was  in  an  experimental 
stage,  but  a  small  model  of  it  was  exhibited  with  reference 
to  which  the  contract  was  made,  and  there  was,  as  the 
district  court  correctly  found,  an  implied  agreement  that 
the  fly  guards  to  be  delivered  should  conform  thereto,  or 
be  equally  as  well  adapted  to  accomplish  the  purpose  in- 
tended. •  But  certain  castings  entering  into  the  structure 
of  the  model  were  made  of  brass,  for  which  iron  or  steel 
was  intended  to  be  substituted  in  the  manufacture  of  th<» 
guards  for  practical  use,  and  it  was  found,  upon  the  at- 
tempt being  made,  that  it  was  difficult,  or  perhaps  impos- 
sible, to  make  the  substitution  without  changing  the  form 
of  the  castings  in  such  manner  aj9  to  seriously  impair  the 
efficiency  of  the  device.  At  any  rate,  on  the  day  specified 
by  the  parties  for  the  delivery,  appellants  tendered  to  the 
appellees  1,000  of  the  guards  as  a  compliance  with  the 
contract,  but  the  latter  refuesd  to  accept  them  on  the 
ground,  that  by  reason  of  the  fact  just  mentioned,  they 
were  unsuitable  for  the  purpose  intended  and  were  un- 
salable and  without  value.  Thereupon  this  action  was 
begun  against  the  appellees  and  against  the  bank,  as 
trustee  or  pledgee  of  the  note  and  its  proceeds,  to  compel 
the  delivery  thereof  to  the  appellants  pursuant  to  the  con- 
tract. The  bank  filed  an  answer  in  the  nature  of  inter- 
pleader and  was  permitted  to  retain  the  money  to  await 
the  determination  of  the  controversy  between  the  parties 
claiming  the  fund,  and  to  be  discharged  from  the  litiga- 
tion. 

Upon  the  trial  the  court  made  10  special  findings  of  fact, 
the  last  thre(»  of  which  are  in  the  following  language  and 
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are  in  our  opinion  supported  by  a  preponderance  of  the 
evidence : 

^^8.  That  at  the  time  of  making  the  contract  between 
the  parties  herein  the  plaintiffs  furnished  to  the  defend- 
ants a  certain  model  of  the  fly  guards  so  to  be  manufact- 
ured and  said  model  was  delivered  into  the  possession  of 
the  defendants,  and  the  said  defendants  retained  pos- 
session thereof  producing  the  same  at  the  trial  of  this 
cause,  and  there  was  an  implied  understanding  and  agree- 
ment between  the  parties  that  said  fly  guards  were  to  be 
manufactured  and  constructed  in  accordance  with  said 
model,  and  that  said  guards  would  answer  the  purpose  for 
which  they  were  intended. 

"9-  That  after  the  making  of  said  agreement  by  the 
parties,  the  plaintiffs  proceeded  to  the  manufacture  of 
such  guards  and  the  defendants  assisted  therein,  making 
suggestions  and  assisting  in  experiments  and  attempting 
to  make  such  guards  out  of  other  and  different  material 
other  than  the  model  as  was  first  exhibited,  in  order  that 
the  same  might  be  manufactured  at  less  cost  and  thereby 
sold  cheaper  on  the  market.  That  said  guards  were  not 
practicable  in  the  manner  in  which  they  were  made,  and 
the  device  was  only  in  the  experimental  stage  and  had  not 
been  useful  or  successful  up  to  and  including  the  times 
herein  complained  of  and  set  forth  in  the  issues  between 
the  parties  herein. 

"10.  That  the  defendants  gave  notice  to  plaintiffs  of  the 
failure  of  said  guards  to  i)erform  the  work  and  purposes 
for  which  they  were  intended  and  of  the  various  defects 
therein  and  sought  to  aid  the  plaintiffs  to  perfect  and 
make  serviceable  the  said  device,  but  that  up  to  and  in- 
cluding the  time  of  the  attempted  delivery  on  the  part  of 
the  plaintiffs  to  the  defendants,  the  said  device  had  not 
been  perfected  and  made  serviceable  or  useful  for  the  pur- 
pose for  which  it  was  intended.  That  at  the  time  of  the 
making  of  such  agreement  and  the  depositing  of  the  note 
in  the  First  National  Bank  as  herein  described,  the  de- 
fendants relied  upon  the  implied  warranty  that  said  de- 
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vice  was  serviceable  and  sufflci(»ntly  perfected  in  its  manu- 
facture as  to  enable  defendants  to  procure  purchasers 
therefor,  and  that  upon  the  discovery  of  the  imperfections 
of  such  device  and  the  impracticability  of  the  same,  the 
defendants  therefore  refused  to  accept  the  same  upon  be- 
ing tendered  by  the  plaintiffs,  and  refused  to  execute  the 
order  to  the  First  National  Bank  for  the  delivery  of  the 
note,  or  the  proce(Kls  collected  thereon,  to  the  plaintiffs." 

As  conclusions  of  law  the  court  found,  in  substance,  that 
the  note  and  its  proceeds  are  not  a  trust  fund  or  pledge  for 
the  performance  of  the  contract  by  the  appellees  and  that 
the  appellants,  even  in  case  of  full  compliance  with  the 
contract  on  their  part,  would  have  had  no  interest  therein, 
or  lien  thereon,  and  no  right  of  action  in  equity,  but  would 
have  been  limited  to  their  suit  at  law  for  damages  for 
breach  of  the  contract.  Thereupon  there  was  a  judgment 
for  the  defendants  of  dismissal  and  for  costs  from  which 
this  appeal  is  prosecuted.  The  contract  and  note  were 
inclosed  in  an  envelope  and  deposited  witli  the  bank  at 
the  same  time,  and  a  memorandum  was  indorsed  on  the 
envelope  to  the  effect  that  the  note  or  its  proc(HHls  was  not 
to  be  delivered  to  the  appellants  except  by  the  order  of 
the  vendees,  and  this  latter  circumstance  seems  to  have 
been  responsible  for  the  conclusion  of  law  by  the  court, 
but  it  ought  to  have  been  considered  in  connection  with 
all  its  related  circumstances,  and  it  cannot  l>e  supposed  to 
have  been  intended  wholly  to  defeat  the  purpose  and  prac- 
tical importance  of  the  deposit. 

We  think  that  the  conclusions  of  law  are  erroneous,  but 
that  the  judgment  is  right.  It  was  for  tlie  very  purpose 
of  avoiding  the  necessity  of  a  resort  to  the  law  courts  and 
reliance  upon  the  pecuniary  responsibility  of  the  vendees, 
in  event  of  a  breach  of  the  contract  by  the  appellees,  that 
the  deposit  was  required  to  be  made  and  was  made.  If  ap- 
pellants had  not  an  interest  in  and  a  lien  upon  the  deposit 
enforceable  in  equity,  in  case  the  purchase  price  had  be- 
come payable  by  fulfilment  of  the  contract,  it  might  have 
been  withdrawn  by  appellees  at  any  time,  and  appellants 
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deprived  of  their  sole  induceraent  for  entering  into  the 
contract,  and  their  sole  security  for  the  payment  of  the 
consideration  money.  But  we  are  satisfied  from  an  exami- 
nation of  the  record  that  there  was  not  such  a  performance 
of  the  contract  by  appellants  as  entitles  them  to  recover 
and  therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Maby  p.  Lonergan  bt  al.,  appellees,  v.  City  of  South 
Omaha  bt  al.,  appellants. 

FnJED  JuLT  13,  1904.    No.  13,568. 

Proof  of  Publication^  by  the  laffidavit  of  a  person  haying  knowledge 
of  the  fact,  must  be  made  within  six  months  after  the  last  day 
of  publication. 

Appeal  from  the  district  court  for  Douglas  county: 
Gbdrgb  a.  Day,  Judge.    Affirmed. 

A.  H,  Murdoch  J  iPor  appellants. 

Jjeffler  d  Winters^  contra. 

Oldham,  C. 

This  is  an  action  to  restrain  the  collection  of  a  special 
grading  tax  levied  by  the  mayor  and  council  of  the  city 
of  South  Omaha  on  certain  lots  situated  in  grading 
district  No.  42,  in  the  above  named  city.  The  material 
allegation  of  the  petition  is,  that  the  tax  is  illegal  and 
void  because  the  petition  was  not  signed  by  the  requisite 
number  of  freeholders;  because  there  was  no  suflftcient 
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notice  given  by  the  city  council  of  its  intention  to  sit  ais 
a  board  of  equalization  prior  to  the  levy  of  the  taxes  com- 
plained of;  because  there  was  no  l^al  meeting  of  the 
board  of  equalization  held  prior  to  the  levy  of  the  taxes, 
and  because  chapter  15  of  the  session  laws  of  1891  and 
chapter  7  of  the  session  laws  of  1893,  which  authorized  the 
levy,  were  unconstitutional.  The  city  answered  witii  a 
general  denial  and  a  plea  of  estoppel.  On  issues  thus 
joined,  there  was  a  trial  to  the  court,  judgment  for  plain- 
tiff, and  defendants  bring  the  case  to  this  court  on  appeal. 
At  the  trial  in  the  court  below,  the  learned  district 
judge  held  that  the  petition  for  grading,  at  the  expense 
of  the  owners  of  the  property,  was  sulficient  and  an  exami- 
nation of  the  record  leads  us  to  the  conclusion  that  this 
holding  is  fully  supported.  The  court  also  held  that  there 
was  no  proof  of  a  notice  by  publication  of  the  meeting  of 
the  board  of  equalization  before  the  levy  of  the  tax  against 
the  property  in  the  grading  district.  An  examination  of 
the  record  shows  that  plaintiffs,  to  support  this  allegation 
of  their  petition,  introduced  in  evidence  the  record  of 
the  proceedings  of  the  board  which  failed  to  show  any 
notice  by  publication  of  the  meeting.  The  defendant  city 
introduced  the  following  alleged  proof  of  publication : 

"J.  M.  Tanner,  being  duly  sworn,  says  that  he  is  one  of 
the  proprietors  of  the  Daily  Tribune^  a  newspaper  of  gen- 
eral circulation  in  said  county  and  state,  published  in  the 
city  of  South  Omaha,  Neb.,  and  that  the  notice,  a  copy  of 
which  is  hereto  annexed,  was  published  in  said  newspaper 
for  six  times  commencing  on  the  8th  day  of  May  to  the  15th 
day  of  May,  inclusive,  1900.  J.  M.  Tanner." 

This  proof  was  subscribed  and  sworn  to  on  the  8th  day 
of  July,  1903. 

The  sufficiency  of  this  proof  is  challenged  because  it 
fails  to  specifically  show  that  the  notice  was  published  for 
six  consecutive  days  immediately  preceding  the  meeting 
of  the  board  of  equalization  and  also  for  the  reason  that 
it  was  6wovn  to  on  the  8th  day  of  July,  1903,  more  than 
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three  years  after  the  last  publication.  Section  403  of  the 
code  provides:  "Publications  required  by  law  to  be  made 
in  a  newspaper,  may  be  proved  by  affidavit  of  any  person 
having  knowledge  of  the  fact,  specifying  the  time  when 
arid  the  paper  in  which  the  publication  was  made,  but  such 
affidavit  must,  for  the  purposes  now  contemplated,  be 
made  within  six  months  after  the  last  day  of  publication." 
It  is  apparent,  that  to  entitle  defendants  to  prove  the  pub- 
lication in  the  newspaper  by  the  affidavit  of  a  person 
having  knowledge  of  the  fact,  such  affidavit  must  be  made 
within  six  months  of  the  last  day  of  the  publication.  As 
this  affidavit  was  the  only  proof  offered  by  defendants, 
tending  to  show  publication  of  the  notice  during  the  time 
required  by  the  statute,  we  think  the  learned  trial  court 
was  fully  justified  in  ^nding  that  there  was  no  sufficient 
proof  of  publication  of  notice  of  the  meeting  of  the  board 
of  equalization,  and,  as  such  notice  is  jurisdictional,  we 
need  not  examine  into  the  question  of  the  constitutionality 
of  the  statute  under  which  the  tax  was  sought  to  be  levied. 
We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 


and  Lbtton,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmbd. 


Margarbt  Gombert  Err  al.,  appetxants,  v.  Mart  J.  Lyon 

ET  AL.,  APPELLEES. 
FiLSD  July  18,  1904.    No.  13,581. 

1.  (Hwnpylngf  Claimant.    Where  an  occupying  claimant  is  allowed  for 

valuable  and  lasting  Improyements  made  while  in  possession, 
the  measure  of  his  recoyery  is  the  amount  the  real  estate  in- 
creaBed  in  value  by  reason  of  such  improyements,  and  not  the 
cost  of  making  the  same.  Lothrop  v.  MiohaeUon,  44  Neb.  683, 
followed  and  approved. 

2.  Bvidenoe  examined,  and  held  insufficient  to  sustain  the  trial  court 
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Appeal  from  the  district  court  for  Nuckolls  county: 
George  W.  Stubbs,  Judge.    Reversed. 

J,  H.  Broady  and  Cole  d  Browriy  for  appellants. 
L.  0.  Burr  J  contra, 

Oldham,  0. 

This  is  a  supplemental  proceeding  under  the  occupying 
claimant's  act  to  determine  the  value  of  the  improvements 
on  a  half  section  of  land  situated  in  Nuckolls  county, 
Nebraska.  The  case  was  before  this  court  on  its  merits 
and  the  title  quieted  in  the  appellants,  in  the  case  of 
Lyon  V.  Gombert ^  63  Neb.  630.  After  the  judgment  of 
this  court  quieting  the  title  in  the  present  appellants, 
appellees  filed  a  supplemental  petition,  asking  in  sub- 
stance to  have  the  value  of  the  improvements  placed  on  the 
premises  determined  under  the  provisions  of  the  occupy- 
ing claimant's  act,  chapter  63,  Compiled  Statutes  (Anno- 
tated Statutes,  10259-10269).  Proper  orders  were  made 
by  the  district  court  on  this  application,  appraisers  were 
appointed  as  provided  by  the  act,  and  returned  the  fol- 
lowing findings: 

"The  undersigned  appraisers  respectfully  report  that  in 
pursuance  of  the  instructions  of  this  court,  we  did  on 
the  30th  and  31st  days  of  July,  1903,  make  the  following 
appraisement  as  per  your  instructions  in  the  above  entitled 
cause : 
200  acres  of  breaking  on  the  north  half  of  14-3-8. .  |400. 00 

House  on  said  land 60 .  00 

Stable  on  said  land 60.00 

300  rods  of  wire  fence  on  said  land 50.00 

Total  improvements $570.00 

Net  value  of  rents  and  profits  under  your  order  f  2,540 .  00 
Less  value  of  improvements  above  mentioned..      570.00 

Balance |1,970.00 

Value  of  said  land  in  1893,  |4,000.00. 
Value  of  said  land  in  1903,  f  7,500.00.^' 
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Objections  were  filed  to  this  report  by  the  appellees,  for 
the  reason,  among  other  things,  that  the  appraisers  did  not 
appraise  and  fix  the  amount  the  real  estate  was  increased 
in  value,  by  reason  of  the  improvements  placed  upon  said 
land  by  the  objectors.  The  court  overruled  these  objec- 
tions and  entered  judgment  on  the  findings  of  the  apprais- 
ers without  any  other  testimony  being  produced,  and  al- 
lowed the  appellees  a  credit  of  $3,500  for  the  increased 
value  of  the  land  between  1893  and  1903,  as  shown  by  the 
report  of  the  appraisers,  and  to  reverse  this  action  the 
landowners  have  appealed  the  case  to  this  court. 

It  is  urged  by  the  appellants  that  the  occupying  claim- 
ants are  only  entitled  to  the  actual  value  of  the  improve- 
ments placed  upon  the  land  by  them,  and  that  this  is 
the  full  measure  of  their  recovery ;  that  tliis  court  should, 
from  the  report  of  the  appraisers,  make  a  finding  allowing 
the  claimants  |570  as  shown  by  the  report  of  the  apprais- 
ers, and  charge  them  with  rents  and  profits  in  the  sum  of 
|2,540,  and  either  render  a  judgment  here,  or  direct  a 
judgment  to  be  rendered  by  the  lower  court  on  reversal, 
for  f  1,970  in  favor  of  appellants. 

It  is  contended  on  the  contrary  by  the  appellees,  that 
there  is  sufficient  evidence  in  the  report  of  the  appraisers 
to  uphold  the  judgment  of  the  district  court  in  awarding 
the  occupants  the  f3,500  as  the  increase  in  the  value  of 
the  real  estate,  which  was  occasioned  by  their  cultivation 
and  improvement  of  the  premises.  We  cannot  fully  agree 
with  either  of  these  contentions ;  for  the  rule  is  well  estab- 
lished in  this  state,  that  "Where  an  occupying  claimant  is 
allowed  for  valuable  and  lasting  improvements  made  while 
in  possession,  the  measure  of  his  recovery  is  the  amount 
the  real  estate  increased  in  value  by  reason  of  such  im- 
provements, and  not  the  cost  of  making  the  same."  Loth- 
rop  V.  Michaelsonj  44  Neb.  633. 

We  think,  under  this  rule,  that  the  report  of  the  ap- 
praisers should  have  been  set  aside,  or  that  the  court 
should  have  directed  the  appraisers  to  supplement  their  re- 
port with  a  finding  not  only  as  to  the  value  of  the  land  in 
24 
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its  unimproyed  state,  but  as  to  its  enhanced  Talue,  if  any, 
bj  reason  of  the  improyements  erected  thereon  by  the 
occupants.  The  report  before  us  plainly  indicates  that 
the  appraisers  were  attempting  to  fix  the  actual  cost  of  the 
improyements  placed  on  the  land,  and  this,  standing  alone^ 
is  not  sufficient  eyidence  on  which  to  make  a  fiinding  as 
to  the  enhancement  of  the  yalue  of  the  land  by  reason  of 
the  improyements.  They  haye  also  found,  as  they  should 
haye  done,  the  yalue  of  the  land  in  its  unimproyed  con- 
dition in  the  year  1893,  the  time  the  action  began,  and 
they  found  the  value  of  the  land  and  improyements  in  the 
year  1903;  but  as  to  how  much  the  yalue  of  the  land  has 
increased  by  reason  of  the  general  rise  in  land  yalues  in 
that  county,  and  how  much,  if  any,  of  its  increased  yalue  is 
due  to  the  improvements  and  cultivation  of  it  by  the  occu- 
pant, we  are  without  competent  testimony  before  us  to 
make  a  proper  finding. 

We  therefore  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Ames,  O.,  concurs.    Lbtton,  C,  not  sitting. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  recommended  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

BHViatSBD. 


MiCHABL  Lamb  v.  Patrick  J.  Roonbt  rt  au 

FiLBD  July  18.  1904.    No.  18,601. 

Election  of  Bemedles.  If,  In  attempting  and  deslgnlnir  to  make 
an  election,  one  puts  forth  an  act  or  commenoes  an  action  in 
ignorance  of  subetantial  facts  which  protPer  an  alternate  remedy, 
and  the  knowledge  of  which  is  essential  to  an  intelligent  choice 
of  procedure,  his  act  or  action  is  not  binding.  He  may,  when 
informed,  adopt  a  different  remedy.  Pekin  Ploto  Oo,  v,  WiUon, 
M  Neb.  116,  followed  and  approved. 
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2.  TroBts,  Enforcement  of:  Bquitt.  The  conventional  relation  of 
trustee  and  cestui  que  trust  or  other  fiduciary  relation  is  not 
essential  to  the  Jurisdiction  of  a  court  of  equity  to  declare  and 
enforce  a  trust  with  respect  to  the  property  stolen  from  the 
beneficial  owner.  "Nebraska  Nat.  Bank  v,  Johnson,  61  Neb.  546, 
followed  and  approved. 

Error  to  the  district  court  for  Greeley  county :  James 
N.  Paul,  Judge.    Reversed  with  directions. 

T.  J.  Doyle  and  JT.  0.  Vail,  for  plaintiff  in  error. 
James  R.  Swain  and  Abbott  d  O^Malley^  contra, 

Oldham,  O. 

The  facts  underlying  this  controversy  are,  that  on  the 
22d  day  of  April,  1902,  Harry  Hill  and  Verne  Stewart 
stole  and  drove  away  from  a  herd  of  cattle  owned  by 
plaintiffs,  10  head  of  steers  which  they  delivered  to  de- 
fendant Michael  Lamb,  who  intermingled  the  stolen  cattle 
with  15  head  of  his  own  and  shipped  the  same  to  South 
Omaha,  Nebraska,  where  they  were  sold  to  the  commis- 
sion firm  of  Ralston  &  Fonda,  the  proceeds  of  sale  amount- 
ing to  f  1,800;  1830  of  the  proceeds  of  the  sale  of  this  car- 
load of  cattle  were  invested  in  49  head  of  yearling  steers 
by  defendant  Lamb,  and  the  cattle  purchased  were  shipped 
to  his  ranch  in  Greeley  county,  Nebraska.  Subsequently 
the  defendant  Lamb  was  arrested  on  a  criminal  warrant 
and  charged  with  aiding  and  abetting  the  larceny  ot  the 
cattle  and  with  receiving  the  stolen  cattle,  knowing  the 
same  to  have  been  stolen.  He  was  convicted  of  this  criminal 
charge  in  the  district  court  for  Greeley  county,  Nebraska, 
and  sentenced  to  the  penitentiary  for  a  term  of  nine  years. 
The  judgment  of  the  district  court  was  subsequently 
affirmed  by  the  court  in  the  case  of  Lamb  v.  State^  69  Neb. 
212.  Shortly  after  the  larceny  of  plaintiff's  cattle  they 
began  an  action  against  the  defendant  Lamb  to  recover 
the  value  of  the  stolen  cattle  and  procured  an  attachment 
to  issue  and  levied  the  same  upop  the  ci^ttle  now  in  dis 


324  NEBRASKA  REPORTS.  [Vol.  72 


Lamb  v.  Iloouej. 


pute.  Subsequently,  the  attachment  proceeding  was  dis- 
missed by  pkiintiflf  and  the  instant  case,  a  bill  in  equity  to 
impose  a  resulting  trust  on  the  49  h(*ad  of  cattle  pur- 
chased from  the  proceeds  of  the  sale  of  the  cattle  stolen 
from  plaintiffs,  was  institued.  Issues  were  properly  joined 
on  the  petition  in  the  court  below,  and  a  trial  had  to  the 
court,  which  resulted  in  a  judgment  for  plaintiffs  and  a 
decree  qui(»ting  title. to  the  49  head  of  cattle  in  dispute  in 
plaintiffs.  From  this  judgment  and  decree,  the  defend- 
ant brings  error  to  this  court. 

The  first  contention  urged  for  a  reversal  of  the  cause  is, 
that  the  plaintiffs  by  instituting  suit  against  the  defendant 
to  recov(»r  the  value  of  the  property  stolen,  and  having  an 
attachment  issued,  elected  to  treat  the  cattle  as  the  prop- 
erty of  the  d(*fendant,  and  that,  having  so  elected,  they  are 
now  estoi)p(Hi  by  this  act  from  claiming  the  equitable  title 
to  the  cattle  in  dispute.  There  are  two  sufficient  answers 
to  this  contention :  The  first  is,  that  by  instituting  a  suit 
at  law  against  the  defendant  for  the  recovery  of  the  value 
of  the  cattle  alleged  to  have  been  stolen,  plaintiffs  by  this 
act  did  not  elect  to  declare  that  the  defendant  was  the 
owner  of  any  particular  property.  Nor  did  they  by  this 
act  disaffirm  their  title  to  the  property  stoh^n  by  the  de- 
fendant, nor  their  right  to  trace  the  proceeds  of  such 
property  when  reinvested  and  have  a  trust  declared  there- 
in. And  again  it  clearly  appears  from  the  testimony  that 
at  the  time  the  attachment  proceeding  was  instituted, 
plaintiffs  had  no  knowledge  of  the  fact  that  the  49  head 
of  cattle  now  in  dispute  had  b<*en  purchased  from  the  pro- 
ceeds of  the  sale  of  their  cattle.  In  Pckin  Plow  Co.  v. 
Wilson^  66  Neb.  115,  this  court  said  that,  "If  in  attempt- 
ing and  designing  to  make  an  election,  one  puts  forth  an 
act  or  commences  an  action  in  ignorance  of  substantial 
facts  which  proffer  an  alternate  remedy,  and  the  knowl- 
edge of  which  is  essential  to  an  intelligent  choice  of  pro- 
cedure, his  act  or  action  is  not  binding.  He  may,  when  in- 
formed, adopt  a  different  remedy." 

The  next  question  urged  is,  as  to  the  sufficiency  of  the 
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testimony  to  impress  a  resulting  trust  in  favor  of  plaintiffs 
on  the  cattle  in  dispute.  The  evidence  as  to  the  larceny  of 
the  cattle  and  defendant  Lamb's  participation  therein  was 
the  same  in  the  case  at  bar  as  it  was  in  the  criminal  pro- 
ceeding, and  we  may  say  that,  in  full  compliance  with  all 
rules  of  evidence,  this  fact  has  been  fully  established.  That 
a  thief  who  steals  the  property  of  another  and  changes  its 
form  by  reinvestment  is  a  trustee  ex  maleficio  of  the  owner 
of  the  property  is  well  established  in  this  state,  and  as  was 
said  by  Post,  C.  J.,  in  Nehrasla  Nat,  Bank  v,  Johnson^  51 
Neb.  546,  "The  conventional  relation  of  trustee  and  cestui 
que  trusty  or  other  fiduciary  relation,  is  not  essential  to  the 
jurisdiction  of  a  court  of  equity  to  declare  and  enforce  a 
trust  with  respect  to  the  property  stolen  from  the  bene- 
ficial owner." 

Then  the  question  to  be  determined  is,  how  much,  if  any, 
of  the  proceeds  of  the  cattle  stolen  from  plaintiffs  have 
been  traced  by  the  testimony  in  the  record  to  the  purchas(» 
of  the  cattle  in  dispute?  The  evidence  shows  that  before 
the  theft  of  the  cattle  the  defendant  had  a  small  balance  of 
about  f76  in  the  Spaulding  State  Bank;  that  after  the 
sale  of  the  car-load  of  cattle  at  South  Omaha  defendant 
deposited  in  this  bank  a  draft  on  the  Packers  National 
Bank  of  South  Omaha  for  |1,589.92;  that  from  the 
moneys  so  deposited  in  the  Spaulding  bank  he  purchased 
a  draft  of  $555.93  which  was  applied  as  payment  of  a  part 
of  the  purchase  price  of  the  cattle  in  dispute.  The  evi- 
dence shows  that  the  10  head  of  plaintiff's  cattle,  which 
were  intermixed  with  the  15  head  of  defendant's  cattle, 
were  of  the  value  of  about  $850  and  that  the  draft  for 
11,589.92  was  part  of  the  proceeds  of  the  sale  of  all  those 
cattle.  This  is  all  the  evidence  in  the  record  which  tends 
to  trace  the  proceeds  of  plaintiff's  cattle  into  the  purchase 
of  the  herd  in  controversy.  It  seems  to  us,  in  view  of  this 
state  of  the  record,  that  the  learned  trial  court  went  too 
far  with  his  decree  in  declaring  plaintiffs  the  absolute 
owners  of  the  property  in  dispute.  Plaintiffs  voluntarily 
abandoned  a  court  of  law  for  the  redress  of  their  civil 
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wrong  and  sought  the  assistance  of  a  court  of  chancery, 
which  always  abhors  forfeitures  and  penalties.  Ilaring 
thus  selected  a  forum  of  conscience  for  relief,  although  in 
a  cont(*st  with  a  convicted  felon,  they  are  only  entitled  to 
such  a  decree  as  equity  provides,  which  is  to  have  a  result- 
ing trust  declared  in  the  property  in  controversy,  to  the 
extent  that  they  have  traced  the  proceeds  of  the  sale  of 
their  property  to  the  chattels  in  dispute. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  that  the  cause  be  remanded 
with  direction  to  the  court  below  to  impress  a  trust  in 
favor  of  plaintiffs  on  the  property  in  dispute  for  the  sum 
of  f 555.93,  with  seven  per  cent,  interest  from  May  1,  1902, 
and  to  declare  this  trust  a  first  lien  on  the  property  in 
dispute  and  to  enter  a  proper  decree  directing  the  sale  of 
the  property,  unless  the  amount  of  this  lien  be  paid  within 
20  days  from  the  entry  of  judgment. 

Ames  and  LettoiN,  CC,  concur. 

By  the  Court;  For  the  reasons  stated  in  tUe  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded,  with  direction  to  the  court  below  to 
impress  a  trust  in  favor  of  plaintiffs  on  the  property  in 
dispute  for  the  sum. of  $555.93,  with  7  per  cent,  interest 
from  May  1,  1902 ;  and  to  declare  this  trust  a  first  lien  on 
the  property  in  dispute,  and  to  enter  a  proper  decree 
directing  the  sale  of  the  property,  unless  the  amount  of 
this  lien  be  paid  within  20  days  from  the  entry  of  judg- 
ment. 

Judgment  accordingly. 


City  of  Omaha  v.  Mary  Hottlihan. 

Fn.ED  July  13,  1904.    No.  13,464. 

1.  Personal  Injury:  Question  for  Jury.  Issues  as  to  the  existence 
of  negligence  and  contributory  negligence,  and  as  to  the  proxi- 
mate cause  of  an  injury,  are  for  the  Jury  to  determine,  when  the 
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evidence  aa  to  the  facts  is  conflicting,  and  where  different  minds 
might  reasonably  draw  different  conclusions  as  to  these  ques- 
tions from  the  facts  established. 

2,  Pleading  and  Proof.  Proof  as  to  the  disUnce  of  the  surface  of  the 
sidewalk  from  the  ground  and  the  slope  of  the  ground  at  the 
end  of  the  walk,  held  to  be  within  the  issues. 

Errob  to  the  district  court  for  Douglas  county :  Jaoob 
Fawcbtt,  Judge.    Affirmed. 

C.  C.  Wright  and  W.  H.  Herdman,  for  plaintiflf  in  error. 
James  H.  Mcintosh,  contra, 

Lbtton,  O. 

This  action  was  brought  by  Mary  Houlihan,  defendant 
in  error,  hereinafter  styled  the  plaintiff,  against  the  city 
of  Omaha,  plaintiff  in  error,  hereinafter  styled  the  de- 
fendant, to  recover  damages  for  personal  injuries  alleged 
to  have  been  suffered  by  her  by  reason  of  a  defective 
sidewalk  in  said  city.  The  plaintiff,  at  the  time  of  the 
accident,  was  an  unmarried  woman,  about  50  years  of 
age,  who  had  been  engage<l  in  domestic  service  for  10  or 
12  years  previously,  and  was  a  stout  healthy  woman 
weighing  about  170  pounds.  She  was  injured  at  a  point 
where  a  wooden  sidewalk  running  on  the  west  side  of 
24th  street  between  Cuming  and  Burt  streets  intersects 
the  alley  on  the  west  side  of  the  street.  The  evidence 
shows  that  the  sidewalk  is  made  of  two-inch  planks  laid 
crosswise  on  four-by-four  stringers;  that  at  the  point 
where  the  sidewalk  reaches  the  alley  there  is  no  cross- 
walk and  that  the  middle  of  the  alley  is  about  16  to  18 
inches  below  th«  level  of  the  surface  of  the  sidewalk ;  that 
Immediately  at  the  end  of  the  walk  upon  which  the  plain- 
tiff was  walking  the  distance  from  the  surface  of  the 
sidewalk  to  the  ground  is  from  eight  to  ten  inches,  and 
that  from  that  point  there  is  quite  a  steep  slope  for  the 
remainder  of  the  distance  to  the  level  of  the  middle  of  the 
allejrway.     The  plaintiff  was  familiar  with  the  locality; 
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she  testifies  that  the  sidewalk  was  clear  and  all  right  at 
the  place;  that  as  she  was  proceeding  along  the  walk  in 
the  direction  of  Cuming  street  she  stepped  down  from  the 
surface'  of  the  plank  walk  to  the  ground,  when  her  foot 
slipped  and  she  fell  backward  upon  her  other  foot  in  such 
a  manner  that  the  bones  of  her  leg  were  broken  just  above 
the  ankle.  It  appears  that  after  the  bones  were  set  by 
the  surgeons  she  employed,  a  plaster  cast  w^as  placed  upon 
the  injured  nunnber  and  she  was  compelletl  to  remain 
in  bed  for  about  nine  weeks;  that  afterwards  she  was 
obliged  to  use  crutches  for  a  long  period  of  time  and  wa*s 
still  to  some  extent  incapacitated  from  labor  by  the  in- 
jury receiv(Mi.  She  recovered  a  judgment  in  the  district 
court  from  which  the  defendant  city  prosecutes  error. 

The  principal  contention  of  the  defendant  is  that  the 
verdict  is  not  sustained  by  sufficient  evidence,  is  contrary 
to  law  and  that  the  court  erred  in  refusing  to  direct  a 
verdict  for  the  defendant.  The  argument  of  the  defendant 
is  mainly  devoted  to  two  points.  First,  that  the  plaintiff 
was  clearly  guilty  of  contributory  negligence  since  she 
was  acquainted  with  the  condition  of  the  walk  at  the  point 
where  the  injury  occurred  and  that  she  with  full  knowl- 
(Hlge  of  this  defective  condition  attempted  to  pass  over 
the  dangerous  spot.  That  the  danger  was  well  known  to 
her  and  that  she  having  deliberately  attempted  the  pass- 
age must  be  taken  to  have  assumed  the  risk. 

The  first  question  to  be  considered  is  whether  or  not 
the  plaintiff  knowing  the  condition  of  the  walk  when  she 
made  the  descent  was  guilty  of  contributory  negligence 
in  attempting  to  pass.  Certain  photographs  were  intro- 
duced in  evidence  which  show  clearly  the  condition  of  the 
sidewalk  and  "the  vertical  cut-off,"  of  which  the  plaintiff 
complains,  at  the  time  of  the  accident.  The  plaintiff 
testifies  that  she  did  not  see  any  ice  or  snow  when  she 
fell,  if  there  was  any  it  must  have  been  covered  with  dust; 
while  the  testimony  of  Dr.  Upjohn,  the  doctor  who  was 
called  to  her  at  the  time  of  the  accident,  was  that  there 
was  a  small  piece  of  ice  about  four  inches  from  the  end 
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of  the  sidewalk,  occupying  about  eight  inches  of  the  center 
of  the  walk,  and  that  a  person  could  have  stepped  to  one 
side  of  the  ice  had  they  taken  the  pains.  He  further  tes- 
tified that  the  plaintiff  told  him  that  she  had  fallen  there 
when  she  was  running  for  the  car,  that  she  noticed  the 
car  standing  and  she  was  running  to  catch  the  car  and 
stepped  on  the  ice.  and  fell.  The  plaintiflf  denies  that  she 
told  the  doctor  that  she  was  running;  but  her  testimony 
aa  to  whether  she  said  she  stepped  upon  the  ice  is  that 
she  told  him  she  stepped  out  in  the  alley  and  fell;  that  she 
does  not  believe  she  told  the  doctor  «he  stepped  on  the 
ice,  she  could  not  say,  that  it  might  be  icy,  but  that  she 
did  not  see  it,  it  must  be  because  of  the  dust.  The  witness 
Johnson  testified  that  at  the  time  of  the  accident  he  looked 
to  see  if  there  was  ice  there  and  there  was  none. 

The  evidence  showed  that  the  sidewalk  upon  the  other 
side  of  the  street  was  not  in  good  condition.  The  photo- 
graphs show  that  the  middle  of  the  street  was  rough  and 
frozen  and  also  show  a  steep  bank  at  the  edge  of  the  side- 
walk next  the  street  higher  than  the  step  from  the  side- 
walk to  the  alley.  Under  these  circumstances  we  believe 
that  a  person  of  ordinary  prudence  would  be  justified  in 
stepping  down  from  the  end  of  the  walk  a  distance  of 
eight  to  ten  inches,  which  is  not  an  unusually  high  step. 
Had  the  condition  of  the  ground  beyond  been  level,  in  all 
probability  no  injury  would  have  resulted,  but  doubtless 
owing  to  the  shaiT)  slope  beyond  the  first  step  down,  the 
plaintiflf^s  foot  slipped  and  she  fell. 

We  are  convinced  from  the  evidence  that  the  proximate 
cause  of  the  injury  was  the  abrupt  descent  from  the  sur- 
face of  the  sidewalk  to  the  level  of  the  alley.  There  was 
a  vertical  descent  of  from  eight  to  ten  inches,  then  a  slop- 
ing descent  for  about  the  same  distance.  Had  the  side- 
walk been  constructed  so  as  to  leave  no  abrupt  descent 
the  accident  in  all  probability  would  not  have  happened. 
It  is  probable  that  a  small  part  of  the  surface  of  the  slope 
was  icy  but  was  covered  with  dust,  since  the  plaintiff  tes- 
tifies that  she  did  not  see  any  ice  when  she  stepped  down, 
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and  it  ift  not  at  all  improbable  that  the  fall  of  the  plaintiff 
to  the  ground  brushed  the  dust  away  and  made  the  ice 
visible.  Although  the  plaintiff  was  well  acquainted  with 
the  condition  of  the  sidewalk  at  this  point,  her  knowledge 
would  not  prevent  her  recovery  in  this  action,  provided 
that  she  used  ordinary  and  reasonable  care  considering 
all  the  circumstances  at  the  time  she  was  injured.  Union 
P.  R.  Co.  v.  Evans,  52  .Neb.  50.  There  is  no  clear  and 
satisfactory  evidence  of  the  intervention  of  any  other 
agency  causing  the  plaintifiF  to  slip,  than  the  defective  and 
improper  situation  and  construction  of  the  end  of  the 
sidewalk  so  that  it  was  left  elevated  such  a  height  above 
the  alleyway,  and  the  nature  of  the  ground  at  the  bottom 
of  the  step. 

The  question  of  whether  or  not  the  plaintiff  was  Jiegli- 
gent  was  submitted  to  the  jury  by  appropriate  instruc- 
tions, and  the  jury  found  against  the  defendant  on  this 
issue.  The  question  of  contributory  negligence  becomes  a 
matter  of  law  for  the  consideration  of  the  court  only  when 
the  inference  to  be  deduced  from  the  testimony  is  so  clear 
and  positive  that  reasonable  minds  could  not  well  differ, 
but  where  persons  of  ordinary  good  judgment  might  rea- 
sonably differ  in  the  conclusion  drawn  from  the  facts  as  to 
whether  or  not  a  person  has  been  guilty  of  contributory 
negligence,  it  is  a  matter  entirely  for  the  jury  to  deter- 
mine. In  this  case,  the  court  cannot  say  as  a  matter  of 
law  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence and, the  matter  was  properly  submitted  to  the  jury. 

The  defendant's  second  contention  is  that  the  negligence 
of  which  the  plaintiff  complains  was  not  the  proximate 
cause  of  the  injury,  but  that  the  injury  was  caused,  not 
by  the  defective  condition  of  the  sidewalk  but  by  the  lack 
of  a  cross-walk  across  the  alley,  or  by  the  accumulation  of 
ice  or  snow  at  the  point  of  crossing  and  that  hence  the  evi- 
dence does  not  support  the  allegations  of  the  petition. 
The  petition  charges  "that  said  sidewalk  as  so  constructed 
and  maintained  by  said  defendant  is,  and  during  all  the 
times  herein  mentioned,  was  dangerous  to  foot  passengers; 
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that  during  the  winter  season  ice,  snow  and  mud  accumu- 
late on  the  ground  at  the  bottom  of  said  vertical  cut-off, 
so  that  passengers  walking  along  said  sidewalk,  and  step- 
ping down  said  vertical  cut-off  were  in  great  danger  of 
slipping  and  falling  and  sustaining  injuries  thereby;  that 
said  defendant  was  negligent  in  constructing  and  main- 
taining said  sidewalk  with  said  vertical  cut-off  in  manner 
and  form  as  aforesaid,  and  the  said  danger  to  foot  pas- 
sengers by  reason  thereof  was  at  all  times  well  known  to 
the  said  defendant."  While  it  is  true  that  the  petition 
does  not  describe  the  precise  nature  and  every  element  of 
the  defect  that  caused  the  accident,  it  sufficiently  appears 
that  it  was  the  distance  between  the  surface  of  the  walk 
and  the  ground,  and  the  uneven  condition  of  the  surface 
of  the  ground  at  the  foot  of  the  step  that  was  complained 
of.  No  motion  to  make  the  petition  more  specific  was  filed 
and  we  think  its  allegations  broad  enough  to  admit  of  the 
proofs  furnished. 

A  number  of  objections  are  urged  to  the  instructions 
of  the  court,  but  we  are  satisfied  that  the  instructions 
given  fairly  submit  the  issues  to  the  jury.  It  is  objected 
that  the  court  erred  in  instructing  the  jury  that  the  life 
expectancy  of  the  plaintiff  was  21.11  years.  The  parties 
stipulated  that,  according  to  the  Carlisle  table  of  expect- 
ancy of  life,  the  prospective  life  of  a  person  of  the  age 
of  50  is  21.11  years  when  in  good  health.  There  was  no 
other  evidence  aa  to  expectancy.  The  evidence  shows  that 
the  plaintiff  was  in  good  health  at  the  time  of  the  accident. 
It  is  true  that  the  Carlisle  table  of  expectancy  is  not 
conclusive  of  the  question  of  the  probable  duration  of  life 
of  an  individual,  but  is  merely  a  matter  of  evidence  to  be 
taken  into  consideration  by  the  jury  the  same  as  other 
evidence  and  that  in  some  cases  an  instruction  of  this  kind 
might  be  prejudicial ;  but  in  the  case  at  bar  the  evidence 
was  undisputed.  The  only  effect  that  the  introduction  of 
this  table  could  have  would  be  to  affect  the  amount  of 
the  plaintiff's  damages.  The  defendant  does  not  complain 
that  the  damages  are  excessive,  and  even  if  it  did  there 
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would  be  no  ground  for  the  complaint.  The  action  of  the 
court  was  not  prejudicial. 

The  case  wa.s  fairly  tried  and  submitted  to  the  jury,  and 
we  find  no  error  in  the  record  prejudicial  to  the  defend- 
ant 

We  recommend  that  the  judgnient  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  CJourt:  For  the  reasons  stated  in  the  foregoing 
opinion,  tlie  judgment  of  the  district  court  is 

Affirmed. 


Edward  Nelson  v.  J.  R.  Webster,  Sheriff,  bt  al. 

Filed  July  13,  1904.    No.  13,576. 

Judgment:  Principal  and  Surety.  A  defendant,  who  had  been 
found  to  be  a  surety  by  the  judgment  in  the  original  action  upon 
a  promissory  note,  paid  the  amount  of  the  judgment  and  took 
an  assignment  of  It  to  himself  for  the  purpose  of  enforcing  It 
against  his  principal.  Held,  That,  as  between  the  parties,  the 
judgment  had  not  been  satisfied  and  extinguished,  and  that  the 
surety  was  entitled  to  collect  the  same  by  the  Issue  of  execution 
against  his  principal. 


a. :  Conclusiveness.     Where  In  an  action  against  a  principal 

and  surety,  that  issue  has  been  presented  and  a  flnditig  made 
under  section  511  of  the  code,  the  relation  of  the  parties  as  prin- 
cipal and  surety  has  been  conclusively  determined,  and  need  not 
be  relitigated  in  an  action  to  subrogate  the  surety  to  the  rights 
of  the  creditor  against  the  principal. 

Error   to    the    district    court    for    Saunders    County: 
Benjamin  F.  Good,  Judge.    Affirmed. 

John  H.  Barry y  for  plaintiff  in  error. 

y.  L.  Hawthorne,  contra. 
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Lbtton,  O. 

This  is  an  action  of  replevin  brought  by  Edward  Nelson, 
plaintiff  in  error  as  plaintiff,  against  J.  E.  Webster,  Sher- 
iff of  Saunders  county,  and  Peter  Johnson,  defendants  in 
error  as  defendants,  in  the  district  court  for  Saunders 
county.  The  case  was  tried  to  the  court  upon  an  agreed 
stipulation  of  facts  which  are  substantially  as  follows: 
That  on  March  29,  1897,  the  Farmers  &  Merchants  Bank 
recovered  a  judgment  against  Friberg,  Nelson  and  John- 
son in  the  sum  of  f  154.25  and  costs  taxed  at  |11.55  upon  a 
promissory  note  signed  by  said  parties ;  that  the  evidence, 
findings  and  judgment  of  the  court  show  that  Peter 
Johnson  signed  the  note  as  surety ;  that  afterwards  Peter 
Johnson  paid  the  full  amount  due  upon  the  judgment  of 
the  plaintiff  by  his  attorney,  S.  H.  Sornborger,  and  the 
following  record  was  made  upon  the  court  docket  upon 
which  the  judgment  appears: 

"April  8,  1897.  In  consideration  of  the  payment  of 
$163.81  by  Peter  Johnson,  surety  of  the  plaintiff,  this 
judgment  as  against  Andrew  Friberg  and  Edward  Nelson 
is  hereby  assigned  and  set  over  to  said  Peter  Johnson  to 
proceed  herein  in  plaintiff's  name  or  otherwise  against  said 
Friberg  and  Nelson  but  not  at  plaintiff's  costs.  Farmers 
&  Merchants  Bank,  by  S.  H.  Sornborger,  its  attorney." 
That  a  transcript  of  the  judgment  and  assignment  was 
'filed  in  the  district  court  for  Saunders  county  and  an  exe- 
cution issued  thereon,  by  virtue  of  which  execution  the 
defendant  Webster  as  sheriff  seized  the  property  described 
in  plaintiff's  petition  which  is  of  the  value  of  |690;  that 
Peter  Johnson,  the  defendant,  caused  the  execution  to 
issue  claiming  to  own  the  judgment  by  virtue  of  having 
paid  th^  same  and  receiving  the  assignment  thereof.  TJpon 
the  pleadings  and  evidence,  judgment  was  rendered  for  the 
defendant,  and  the  plaintiff  prosecutes  error  to  this  court. 

The  plaintiff  in  error  contends,  first,  that  Johnson,  hav- 
ing paid  and  satisfied  the  judgment,  it  was  extinguislied 
and  no  longer  remained  a  valid  judgment  against  any  one; 
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second,  that  one  of  seyeral  judgment  defendants  cannot 
become  the  assignee  of  the  judgment,  as  against  the  other 
defendants. 

It  is  admitted  by  the  plaintiff  in  error  that  had  John- 
son, after  paying  the  judgment,  filed  his  petition  contain- 
ing the  proper  averments  in  a  court  having  jurisdiction 
against  Nelson  and  Friberg,  his  codefendants,  had  brought 
them  into  court  and  sustained  the  allegations  of  his  peti- 
tion with  proper  proof,  he  would  have  been  subrogated  to 
the  rights  of  the  bank.  But  it  is  contended  that  he  can- 
not summarily  acquire  the  right  to  enforce  the  judgment 
against  his  codefendants,  and  determine  his  rights  and  the 
rights  of  Nelson  without  giving  Nelson  his  constitutional 
right  to  be  heard  in  his  own  defense.  The  defendants  in 
error  upon  the  other  hand  contend  that  the  fact  that 
Johnson  was  only  a  surety  is  res  adjudicata,  that  payment 
to  the  bank  and  the  assignment  of  the  judgment  to  him 
operate  as  a  transfer  of  the  judgment,  and  that  thereby  he 
was  subrogated  to  all  the  rights  and  remedies  possessed 
by  the  bank  at  that  time,. and  can  enforce  the  judgment  as 
to  his  principal  as  fully  as  the  bank  could  have  done.  In 
the  original  action  in  the  county  court,  issues  were  ten- 
dered upon  the  question  of  whether  the  relation  of  prin- 
cipal and  surety  existed  as  between  Johnson  and  his 
codefendants;  evidence  was  taken  and  a  finding  and  judg- 
ment was  had  upon  such  issue,  which  determined  as  be- 
tweai  the  parties  the  fact  that  Johnson  was  merely  a 
surety.  So  that  the  status  of  the  parties  as  principal  and 
surety  was  conclusively  determined  before  the  payment  of 
the  judgment  and  its  assignment  to  Johnson  took  place. 

By  section  511  of  the  code  it  is  provided  that  "in  all 
cases  where  judgment  is  rendered  in  a  court  of  record 
within  this  state,  upon  any  other  instrument  of  writing, 
in  which  two  or  more  persons  are  jointly  and  severally 
bound,  and  it  shall  be  made  to  appear  to  the  court,  by 
parol  or  other  testimony,  that  one  or  more  of  said  persons 
so  bound  signed  the  same  as  surety  or  bail  for  his  or  their 
codefendant,  it  shall  be  the  duty  of  the  clerk  of  said 
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court,  in  recording  the  judgment  thereon,  to  certify  which 
of  the  defendant^  is  principal  debtor,  and  which  are  sure- 
ties or  bail."  By  the  provisions  of  this  section,  the  ques- 
tion of  whether  the  parties  stand  in  the  relation  of  princi- 
pal and  surety  may  be  as  effectually  litigated  and  settled 
in  the  original  action,  as  could  be  done  under  the  common 
law  in  a  subsequent  action  in  which  the  surety  sought 
exoneration.  One  of  the  principal  objects,  therefore,  of 
the  surety^s  suit  had  been  realized  by  the  adjudication  in 
the  original  suit  that  Johnson  stood  in  the  relation  of 
surety  to  his  codefendants. 

It  is  further  established  that  the  surety  has  paid  the 
judgment  creditor  the  full  amount  of  the  judgment  and 
costs  and  obtained  an  assignment  thereof.  Under  the 
pleadings  in  this  case  no  issue  is  tendered  that  could  be 
litigated  in  an  action  for  exoneration,  other  than  the  alle- 
gation in  the  reply  that  Nelson  was  only  a  surety  upon 
the  obligation  and  not  a  principal,  but  this  issue  as  we 
have  seen  has  been  adjudicated  and  settled  as  between  these 
parties. 

Under  the  civil  law  not  dnly  is  the  surety  entitled  where 
he  pays  the  whole  debt  to  the  benefit  of  all  the  collateral 
securities  taken  by  the  creditor,  "but  he  is  also  entitled  to 
be  substituted,  as  to  the  very  debt  itself,  to  the  creditor 
by  way  of  cession  or  assignment.  And  upon  such  cession 
or  assignment  •  ♦  ♦  the  debt  is,  in  favor  of  the 
surety,  treated  not  so  much  as  paid,  as  sold;  not  as  extin- 
guished, but  as  transferred  with  all  its  original  obligatory 
force  against  the  princpal."  1  Story,  Equity  Jurispru- 
dence (18th  ed.),  section  500.  And  this  it  seems  was  the 
earlier  doctrine  at  common  law.  See  cases  cited  in  1 
Story,  Equity  Jurisprudence  (13th  cd.),  section  499.  Mr. 
Story,  however,  states  that  the  doctrine  is  now  established, 
that  the  surety  has  no  such  right  to  be  enforced  in  equity 
and  that  he  cannot  insist  upon  any  assignment,  upon  the 
ground  that  by  the  payment  of  the  debt  the  debt  has  be- 
come extinguishedi  but  he  comments  upon  this  doctrine 
SB  follows: 
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"It  18  observable  that  the  whole  of  this  reasoning  pro- 
ceeds upon  the  ground  that  by  the  payment  by  the  surety 
the  original  debt  is  extinguished.  Now  that  is  precisely 
what  the  Roman  law  (as  we  shall  prwently  see)  denio<l; 
and  it  treated  the  transaction  between  the  surety  and  the 
creditor  according  to  the  presumed  intention  of  the  parties 
to  be  not  so  much  a  payment  as  a  sale  of  the  debt.  1 
Domat  Civil  Law,  Book  3,  tit.  1,  sec.  6,  art.  1;  post,  sec. 
500  and  sees.  635,  630,  637.  It  is  not  wonderful  that 
courts  of  equity,  with  this  (enlarged  doctrine  in  their 
view,  which  is  in  entire  conformity  to  the  intention  of  the 
parties  as  well  as  to  the  demands  of  justice,  should  have 
struggled  to  adopt  it  into  tlie  equity  jurisprudence  of 
England.  The  opposing  doctrine  is  founded  more  on  tech- 
nical rules  than  on  any  solid  rc^asoning  founded  in  general 
(equity.  In  truth  courts  of  equity  in  many  cases  do  adopt 
it  and  act  upon  it."  (8ec.  499d.) 

It  will  be  obs(»rv(Hl  that  in  the  case  at  bar,  the  purpose 
and  object  of  the  usual  action  in  equity,  by  which  the 
surety  seeks  to  be  subrogated  to  the  rights  and  remedies 
of  the  creditor,  has  been  effectually  accomplished  by  the 
assignment  of  the  judgment.  The  object  of  the  equitable 
action  was  to  procurer  the  right  to  the  surety  who  had  paid 
the  debt,  to  have  the  advantage  and  benefit  of  every  lien, 
claim  or  security  which  the  original  creditor  had  against 
the  principal  debtor.  We  think  that  the  equitable  doc- 
trine of  the  civil  law  has  become  the  doctrine  of  the 
majority  of  the  American  courts. 

In  TowHsrnd  v,  Whitney,  75  N.  Y.  425,  the  whole  subject 
is  examined  and  it  is  said,  that  it  has  not  always  been  easy 
to  define  the  cases  in  which  subrogation  could  be  had  and 
the  English  authorities  are  not  all  consistent,  and  in  that 
case  it  was  held  that  where  a  judgment  has  been  rendered 
upon  the  surrogate's  decree  against  an  administrator  and 
the  judgment  has  been  paid  by  one  of  the  sureties  he  may 
have  the  decree  assigned  to  himself  or  to  some  one  else 
for  hint  and  enforce  it  by  attachment  against  the  admin- 
istrator. 
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In  a  leading  case  in  New  Hampshire,  there  is  an  ex- 
tended discussion  of  the  legal  principles  involved  in  this 
case  in  which  the  language  used  by  the  writer  of  the 
opinion  is  so  apt  that  we  quote  from  it  at  length.  The 
court  say,  by  Bell,  J. : 

"The  general  principle,  that  a  surety  is  entitled  in 
equity,  to  be  subrogated  to  all  the  securities  which  the 
creditor  holds  against  the  principal,  is  everywhere  admit- 
ted. (Citing  cases.)  So  it  is  beyond  question  that  the 
surety,  paying  the  debt,  may  stipulate  for  an  assignment  of 
all  the  collateral  securities  of  the  creditor  against  the 
principal,  and  such  assignment  will  be  protected  in  courts 
of  law,  as  well  as  in  equity.  (Citing  cases.)  It  is  equally 
clear,  that  the  payment  of  a  debt  by  any  person  who  is 
liable  to  its  payment  is  a  discharge  of  it.  It  is  thencefor- 
ward functus  officio^  and  cannot  be  enforced  against  any 
person,  who  is  liable  to  its  payment  in  the  same  degree 
as  the  party  paying.  United  States  v.  Preston,  4  Wash. 
(U.  8.  C.  C.)  446.  So  payment  of  a  judgment,  or  ex- 
ecution, by  either  of  the  judgment  debtors,  discharges 
the  execution,  and  is  a  satisfaction  of  the  judgment.  (Cit- 
ing cases.)  And,  as  a  general  rule,  the  same  result  follows 
from  a  payment  made  by  any  other  person;  and  any 
agreement  made  by  the  party  making  the  payment  with 
the  creditor,  that  the  execution  shall  not  be  discharged, 
or  returned  satisfied,  in  order  that  the  party  paying  may 
collect  upon  it  a  part  or  the  whole  of  the  judgment  debt 
from  another  of  the  judgment  debtors,  will  be  entirely 
nugatory.  •  ♦  ♦  But  the  rule,  that  a  surety  may  take 
an  assignment  of  any  security  for  the  payment  of  the 
debt,  which  is  held  by  the  creditor,  unavoidably  implies  an 
exception  to  the  general  rule  that  payment  of  a  debt  by  a 
codebtor  discharges  the  other  codebtors,  whether  the  debt 
rests  in  contract  merely,  or  is  merged  in  a  judgment. 
♦  ♦  •  YJTe  apprehend,  therefore,  that  the  rule,  that 
payment  by  a  codebtor  discharges  the  debt,  must  be  sub- 
ject to  this  exception ;  if  the  codebtor,  making  the  payment, 
is  a  surety,  the  debt  will  be  holden  undischarged,  so  f ST  as- 
25 
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is  necessary  to  preserve  and  give  effect  to  the  collateral  se- 
curities against  the  principal,  assigned  by  the  creditor  to 
the  surety,  either  voluntarily,  or  by  a  decree  of  a  court  of 
(Hjuity.  ♦  ♦  ♦  The  payment,  for  most  purposes,  dis- 
charges the  debt,  but  does  not  so  discharge  it,  as  to  destroy 
the  security  of  the  surety;  but  a  judgment  may  be  entered 
up,  to  be  levied  on  the  property  attached,  or,  if  judgment 
be  rendered,  a  levy  on  that  property  may  be  eflfectually 
made,  though  the  execution  would  be  enjoined,  or  set  aside, 
if  used  for  any  other  purpose."  Edgerly  v.  Emerson,  23 
N.  H.  555,  55  Am.  Dec.  207. 

The  American  cases  on  this  subject  are  collected  and 
distinguished  in  24  Am.  &  Eng.  Ency.  Law  (Ijst  ed.),  204- 
206,  and  notes.  See,  also,  Lkldcrdale  v.  Robinson,  12 
AVheat.  (U.  S.)  595;  Pott  v.  Nathans,  1  Watts  &  Ser.  (Pa.) 
155,  37  Am.  Dee.  456 ;  Scaring  i\  Berry,  58  la.  20, 11  N.  W. 
708;  Bank  of  Montpdicr  t\  Dixon^  4  Vt.  587,  24  Am.  Dec, 
UO;  Mason  v.  Picrron,  63  Wis.  239,  23  N.  W.  119;  Mitchell 
v.  DeWitt,  25  Tex.  Supp.  180,  78  Am.  Dec.  561. 

The  case  at  bar  is  easily  distinguished  from  the  cases  of 
Potvin  V.  Meyers,  27  Neb.  749,  and  Henry  d  Coatsworth 
Go.  V.  Halter^  58  Neb.  685,  cited  by  plaintiff  in  error.  In 
each  of  these  cases,  the  defendant  who  paid  the  judgment 
was  apparently  primarily  liable  for  the  debt  and  it  was 
not  ascertained  by  the  judgment  that  he  stood  in  the  rela- 
tion of  surety  to  the  principal  debtor. 

In  Wilson. V.  Burney,  8  Neb.  39,  the  facts  were  that 
Humphrey  Brothers  had  commenced  an  action  against 
Horace  Taylor,  E.  A.  Berry  and  the  defendant  Burney, 
and  recovered  a  judgment  against  Taylor  as  principal  and 
Berry  and  Burney  as  sureties.  An  affidavit  for  garnish- 
ment was  filed  against  the  firm  of  Wilson  &  Phillips,  sum- 
mons issued  thereon,  the  answer  of  the  garnishees  taken 
and  an  order  made  that  the  garnishees  pay  the  sum  of 
f 85  into  court.  After  this  order  was  made  an  execution 
was  issued  on  the  original  judgment  and  the  amount  due 
thereon  was  paid  by  Burney,  who  took  an  assignment  of 
the  judgment  to  himself  and  brought  an  action  under  the 
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judgment  against  Wilson  &  Phillips  as  garnishees.  Judg- 
ment was  rendered  in  his  favor  and  Wilson  &  Phillips 
prosecuted  error.  This  court  held,  the  opinion  being 
written  by  Chief  Justice  Maxwell: 

"The  principle  is  well  settled  that  upon  the  payment 
of  the  debt  by  the  surety,  he  is  entitled  to  the  securities 
held  by  the  creditor  against  the  principal  debtor,  and  to 
stand  in  his  shoes,  and  it  can  make  no  diflforence  that  the 
security  is  in  the  form  of  an  order  upon  garnishees  to  pay 
money  into  court.  It  follows  that  the  defendant,  being 
entitled  to  be  subrogated  to  the  creditor's  rights  in  the 
premises,  the  judgment  of  the  court  below  must  be 
aflBrmed." 

The  only  difference  in  the  facts  between  this  case  and 
the  case  at  bar  is  that  an  order  had  been  made  upon  the 
garnishees  to  pay  the  money  into  court  before  the  surety 
took  the  assignment  of  the  judgment,  but  this  does  not 
change  the  principle  which  is  applicable. 

Since  the  relation  of  principal  and  surety  has  been  ad- 
judicated and  established  between  these  parties,  and  since 
an  assignment  has  been  made  of  the  judgment  from  the 
creditor  to  the  surety,  all  that  could  be  done  in  another . 
action  has  already  been  performed.  Laws  are  established 
for  the  purpose  of  affording  a  remedy  where  a  person  has 
suffered  a  wrong.  It  w^as  the  plaintiff  in  error's  duty  to 
pay  the  judgment  to  the  bank.  Failing  this,  if  he  is  callo<l 
upon  by  any  other  person  to  pay  the  debt,  he  has  the  right 
to  have  it  conclusively  established  that  the  person  now 
calling  upon  him  for  payment  occupies  such  a  position 
that  if  he  pay  the  debt  to  him,  he  cannot  be  compelled  to 
pay  the  debt  again  to  the  original  creditor. 

When  the  person  seeking  payment  has  conclusively 
shown  that  he  was  the  surety,  that  he  paid  the  full  amount 
of  the  debt,  and  that  the  judgment  against  the  defendant 
has  been  assigned  to  him,  there  is  nothing  further  neces- 
sary to  be  proved  to  authorize  him  to  compel  payment. 
These  facts  may  be  established  by  a  separate  action  in  the 
nature. of  a  suitMn  equity  for  subrogation,  or  suretyship 
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may  be  shown,  under  the  provisions  of  our  statutes  in  the 
original  action  itself,  and  if  the  judgment  is  in  fact  as- 
signed, the  surety  may  enforce  it.  No  good  can  result  from 
compelling  the  defendant  in  error  to  maintain  another 
suit.  The  plaintiff  in  error  has  had  his  day  in  court  and 
should  pay  the  debt  without  further  litigation. 

For  these  reasons  the  judgment  of  the  district  court  is 
correct  and  should  be  affirmed. 

Oldham,  C,  concurs.    Ambs,  O.,  dissents. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


AJmotMSiD. 


William  F.  Malonby  bt  al.  v.  Johnson-McLban  Com- 
pany ET  AL. 

FiLBD  July  13,  1904.    No.  13,598. 

1.  Appeal  Bond:  Validitt.    An  appeal  bond  in  an  action  for  the  fore- 

closure of  a  mechanic's  Hen,  tn  which  a  personal  judgrment  has 
been  rendered  against  the  obligors,  which  is  conditioned  that 
the  appellants  will  pay  all  condemnation  money,  Judgment  and 
costs  which  may  be  found  against  him  or  them  on  the  final  de- 
termination of  the  cause  in  the  supreme  court,  complies  with 
the  first  subdivision  of  section  677  of  the  code,  Is  baaed  upon  a 
sufficient  consideration,  and  is  valid. 

2.  Judgment,   Finality   of.     The  "condemnation   money"  mcAitloned 

in  the  conditions  of  a  bond  given  under  the  first  subdivision  of 
section  677  of  the  code  is  "found  against  the  defendant"  when 
the  Judgment  of  the  district  court  appealed  from  is  affirmed 
by  this  court 

Error  to  the  district  court  for  Douglas  county:    Guy 
B.  O.  Read,  Judge.    Affirmed. 

Q.  W.  Shields,  tor  plaintiffs  in  error. 

(7.  S.  Lobingier  and  J.  L.  Kaley,  contra. 
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Letton,  O. 

This  is  an  action  upon  an  appeal  bond.  The  original 
action  was  brought  in  the  district  court  for  Douglas 
county  by  the  defendants  in  error  to  foreclose  a  mechanic's 
lien  against  William  F.  Maloney  and  Emma  F.  Maloney, 
plaintiffs  in  error.  A  judgment  and  decree  was  rendered 
therein  against  the  plaintiffs  in  error,  whereupon  they 
filed  an  appeal  bond,  with  themselves  as  principals  and 
Hans  Peterson  as  surety,  which  appeal  bond  was  con- 
ditioned as  follows: 

"Now,  therefore,  the  condition  of  this  obligation  is  such, 
that  if  the  said  William  F.  Maloney  and  Emma  F.  Ma- 
loney shall  prosecute  said  appeal  without  delay  and  pay 
all  condemnation  money,  judgment  and  costs  which  may 
be  found  against  them  on  final  determination  of  the  cause 
in  the  supreme  court,  then  this  obligation  shall  be  null 
and  void,  otherwise  to  remain  in  full  force  and  effect." 
The  cause  was  appealed  to  this  court  and  by  it  affirmed, 
McHale  v.  Maloney,  67  Neb.  532,  and  a  mandate  issued, 
directing  the  district  court  to  carry  the  judgment  into 
effect.  In  the  case  at  bar,  judgment  was  rendered  in  the 
district  couft  in  favor  of  the  obligees  in  the  bond.  It  is 
argued  by  the  plaintiffs  in  error,  first,  that  the  appeal 
bond  was  not  a  statutory  bond,  did  not  supersede  any- 
thing and  was  void  for  want  of  consideration;  second, 
that  the  bond  was  conditioned  to  pay  only  such  condemna- 
tion money,  judgment  and  costs  as  should  be  rendered  by 
and  in  the  supreme  court,  while  the  supreme  court  did 
not  render  any  judgment  but  simply  affirmed  the  judgment 
of  the  lower  court. 

In  the  action  to  foreclose  the  mechanic's  lien  a  personal 
judgment  was  rendered  against  the  plaintiffs  in  error.  At 
the  same  time  the  decree  found  that  t\\v\v  interest  in  the 
premises  was  a  leasehold  interest,  and  order hI  that  in 
case  the  judgment  was  not  paid  within  20  days,  an  order 
of  sale  be  issued  to  sell  the  leasehold  interest  and  the 
buildings  and  improvements  on  the  real  estate  to  satisfy 
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the  debt.  TJndx^r  the  system  of  pleading  and  practice 
which  has  prevailed  in  this  state  for  many  years  with 
n^ference  to  th(*  fonn^losure  of  mechanics'  liens,  a  plain- 
tiff may  in  the  same  action  pray  for  and  receive  a  personal 
judgni(»nt  against  a  defendant  for  any  amount  found  t^ 
be  due  him  from  said  defendant  upon  the  contract  be- 
tween them  under  which  the  labor  or  material  was  fur- 
nislied,  and  may  also  have  a  finding  and  decree  adjudicat- 
ing the  exist(»nce  and  validity  of  a  mechanic's  or  laborer's 
lien  upon  the  property  described  in  the  "claim  of  lien  filed, 
and  ip  the  petition,  and  an  order  of  sale  of  the  property 
on  which  the  lien  exists  to  satisfy  the  amount  due  upon 
the  contract  Tlie  sale  of  the  property  upon  which  the 
lien  exists  does  not  cancel  or  extinguish  the  debt  or  the 
judgment,  unless  the  proceeds  of  the  same  are  sufficient 
to  pay  the  debt  in  full;  the  defendant  still  remains  liable 
to  the  plaintiff  for  any  amount  which  may  remain  unpaid 
on  the  judgment  after  the  application  of  the  proceeds  of 
the  sale  pro  tanto  upon  the  judgment,  and  the  plaintiff 
may  have  execution  therefor.    McHale  v.  Moloney,  supra. 

The  case  of  Clnpp  v.  Maxwell^  13  Neb.  542,  cited  by 
plaintiff  in  error,  is  not  in  point  in  this  case,  since  an  ^c 
tion  for  the  foreclosure  of  a  mortgage  and  one  for  the  fore- 
(*losure  of  a  mechanic's  lien  differ  in  many  respects  in  this 
state.  That  case  merely  decides  that  personal  judgment 
(*annot  be  rendered  in  the  first  instance  in  an  action  for  the- 
foreclosure  of  a  mortgage. 

The  conditions  of  the  bond  under  consideration  are 
those  prescribed  by  the  statute  in  cases  of  personal  judg- 
ments for  the  payment  of  money.  Since  the  judgment 
was  a  personal  judgment  which  directed  the  payment  of 
money,  a  bond  which  is  conditioned  that  the  ay  (^llant 
will  pay  all  condemnation  money  and  costs  which  may 
be  found  against  him  or  them  on  the  final  determination 
of  the  cause  in  the  supreme  court  complies  with  the  first 
subdivision  of  section  677  of  the  coile,  is  bastMi  upon  a 
sufficient  consideration,  and  is  valid. 

As  to  the  second  contention  of  the  plaintiffs  in  error,  in 
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which  they  urge  that  no  judgment  was  rendered  against 
them  in  the  supreme  court  and  that  consequently  there  is 
no  breach  of  the  condition,  it  is  sufficient  to  say  that  by 
the  words  "condemnation  money"  is  meant  the  damages 
which  the  party  failing  in  an  action  is  adjudged  or  con- 
demned to  pay.  When  the  supreme  court  affirmed  the 
judgment  of  the  lower  court,  it  "found"  the  condemnation 
money  "against  the  cLefendant."  It  is  true  that  the  appeal 
in  the  supreme  court  was  a  trial  de  novo.  But  it  was  at 
the  same  time  a  review  or  re-examination  of  the  decision 
of  the  district  court  upon  the  facts.  When  this  court 
reaches  the  same  conclusion  upon  appeal  as  the  trial 
court,  its  practice  is  to  affirm  the  judgment  of  the  district 
court,  which  is  in  effect  a  finding  and  judgment  against 
the  same  parties,  to  the  same  effect,  as  the  findings  and 
judgment  of  the  district  court.  It  is  to  be  preferred  that 
the  records  of  the  district  court  of  each  county  show  judg- 
ments against  the  persons  residing  therein,  rather  than 
the  records  of  the  supreme  court.  When  the  judgment  of 
the  district  court  awarding  a  money  judgm(»nt  against  an 
individual  is  affirmed  by  this  court  the  "condemnation 
money"  is  found  against  him,  as  contemplated  by  the 
language  of  the  statute. 

We  find  no  error  in  the  record  and  the  judgment  should 
be  affirmed- 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Afpiemed. 


CASES  DETERMINED 


SUPREME  COURT  OF  NEBRASKA 


▲T 


SEPTEMBER  TEEM,  1904. 


John  D.  Smith  et  al.  v.  State  of  Nebraska. 

Filed  September  22, 1904.    No.  13,657. 

1.  Infoxmatiozi.  m  charging  the  commission  of  an  offense  in  an  in- 
formation, it  is  not  necessary  that  the  exact  words  of  the  statute 
be  used,  provided  the  words  employed  are  the  equivalents  in 
meaning  of  those  contained  in  the  statute.  Whitman  v.  State, 
17  Neb.  224. 

2, :    SuFFicTENCT.    The  court  will  give  the  wordB  used  in  the 

information  their  ordinary  and  commonly  accepted  meaning, 
and,  when  viewed  in  this  lights  if  the  words  employed  mean  the 
same  thing  as  those  found  in  the  language  of  the  statute  de- 
nouncing the  offense,  the  information  will  be  upheld. 

3.  :  .    Whether  allegations   in  an   information  charging, 

an  assault  and  an  attempt  to  commit  a  robbery  include  the  es- 
sential element  of  a  felonious  intent  to  rob,  qiOBre. 

4. :  ,    The  allegations  of  the  information  set  out  In  the 

opinion  held  sufllcient  to  charge  an  assault  with  intent  to  commit 
a  robbery^  and  to  support  a  judgment  of  conviction  of  such  aa 
offense. 

Error  to  the  district  court  for  Douglas  county :  Iryinq 
P.  Baxter,  Judge.    Affirmed. 

Martin  Langdon  and  Dan  J.  Riley,  for  plaintiffs  in 
error. 

Frank  N.  Prout,  Attorney  General,  and  Norris  Brown, 
contra. 

(845) 
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HOIX)OMB,  O.  J. 

Plaintiffs  in  error,  defendants  in  the  court  below,  were 
informed  against  and  convicted  of  the  offense  of  an  assault 
with  the  intent  to  commit  a  robbery.  The  suflSciency  of 
the  information  to  support  a  judgment  of  conviction  is 
challenged  on  the  ground  that  the  intent  with  which  the 
assault  was  committed  is  not  sufficiently  and  specifically 
charged  in  the  information.  The  charging  portion  of  the 
information  is  "tliat  on  the  22d  day  of  September,  in  the 
year  of  our  Lord  nineteen  hundred  and  three,  John  D. 
Smith  and  James  Gaughan,  late  of  the  county  of  Douglas 
aforesaid,  in  the  county  of  Douglas  and  state  of  Nebraska 
aforesaid,  then  and  there  being,  then  and  there  in  and  upon 
one  Henry  Herman  unlawfully,  feloniously,  forcibly,  and 
by  violence  did  make  an  assault,  and  then  and  there  with 
menaces,  forcibly  and  with  violence,  feloniously  did  at- 
tempt to  take  from  the  person  of  the  said  Henry  Herman, 
and  against  his  will,  thirty-flve  cents  (35-100)  in  money, 
of  the  value  of  thirty-five  cents  (35-100),  the  personal 
property  of  the  said  Henry  Herman,  with  the  intent  of 
them,  the  said  John  D.  Smith  and  James  Gaughan,  then 
and  there  feloniously,  forcibly  and  violently  from  the  per- 
son of  him,  the  said  Henry  Herman,  against  his  will  to 
steal,  take  and  carry  away  said  property ;  contrary  to  the 
form  of  the  statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of  Nebraska." 
It  is  argued  that  the  gist  of  the  offense  sought  to  be 
charged  consists  in  the  intent  with  which  the  assault  was 
committed;  that  such  intent  must  be  distinctly  alleged 
and  proved  and  that  there  is  no  intent  whatever  alleged 
as  to  the  assault  charged  in  the  information  in  the  case 
at  bar.  It  is  urged  that  the  latter  clause  wherein  it  is 
charged  after  the  alleged  attempt  at  robbery  that  it  was 
with  the  intent  of  the  defendants  "then  and  there  feloni- 
ously, forcibly,  and  violently  from  the  person  of  him  the 
said  Henry  Herman,  against  his  will  to  steal,  take  and 
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carry  away  said  proi)erty"  has  no  connection  with  the  al- 
leged assault,  and  that  such  intent  as  therein  alleged 
cannot  refer  back  and  show  the  intent  with  which  the 
alleged  assault  was  committed.  It  is  the  well  settled  doc- 
trine in  this  state,  that  in  charging  the  commission  of  an 
oflfense  in  an  iiidictment  or  information  it  is  not  neces- 
sary that  the  exact  words  of  the  statute  be  used,  pro- 
vided the  words  employed  are  the  equivalents  in  meaning 
of  those  contained  in  the  statute.  Whitman  v.  State,  17 
Neb.  224 ;  Kirk  v.  Bowling,  20  Neb.  263 ;  Hodgkins  v.  State, 
36  Neb.  160;  Wagner  v.  State,  43  Neb.  1;  Bartley  v.  State, 
53  Neb.  310;  Carrall  v.  State,  53  Neb.  431.  Section  14  of 
the  criminal  code  provides  that,  if  any  person  shall  assault 
another  with  intent  to  commit  a  robbery,  every  person  so 
offending  shall  be  imprisoned,  etc.  It  is  clear  that  the 
gravamen  of  the  ofiFense  sought  to  be  charged  in  the  infor- 
mation in  the  case  at  bar  is  the  intent  of  the  accused  to 
commit  a  robbery;  that  this  intent  is  the  very  essence  of 
the  crime  and  must  be  charged  explicitly.  The  allegation 
of  intent  cannot  be  aided  by  intendments.  O'Connor  v. 
State,  46  Neb.  165;  State  r.  Hughes,  38  Neb.  366;  Smith  v. 
State,  21  Neb.  552.  It  is,  however,  the  duty  of  the  court 
to  give  the  words  used  in  the  information  the  ordinary 
and  commonly  accepted  meaning,  and,  when  viewed  in  this 
light,  if  the  words  employed  mean  the  same  thing  as  those 
found  in  the  language  of  the  statute  denouncing  the 
oflfense,  then  the  information  should  be  sustained. 

It  is  insisted  by  the  state  the  allegation  that  the  de- 
fendants, at  the  time  of  the  assault,  attempted  with  men- 
aces, forcibly,  and  with  violence  to  take  from  the  person 
therein  mentioned,  the  money  described,  is  in  and  of  itself 
suflBcient  to  charge  an  assault  with  intent  to  commit  a 
robbery.  The  word  attempt,  it  is  argued,  is  broader  and 
more  comprehensive  than  the  word  intent  and  includes 
within  its  meaning  the  latter  term ;  that  in  charging  the 
attempt  to  take  from  the  person  named,  forcibly  and  with 
violence,  the  property  mentioned,  it  is  charged  that  the 
defendants  not  only  intended  to  commit  a  robbery  but 
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also  went  further  and  endeavored  to  carry  out  and  to 
execute  the  intent.  Authority  entitled  to  weight  and  re- 
spectful consideration  is  not  found  wanting  in  support  of 
this  view  as  to  the  force  and  effect  of  the  allegation  of  an 
attempt  to  commit  a  robb(>ry  found  in  the  information. 
In  Bishop,  Criminal  Procedure,  sec.  80,  the  author,  quot- 
ing an  expression  found  in  an  opinion  of  the  supreme  court 
of  Alabama  {Pnucc  v.  State,  35  Ala.  367),  says: 

"It  seems  impossible  to  doubt  that  the  only  distinction 
between  an  rut  cut  and  an  attempt  to  do  a  thing,  is,  that 
the  former  implies  the  purpose  only,  while  the  latter  im- 
plies l>oth  the  purpose  and  an  actual  effort  to  carry  that 
purpose  into  execution";  and  it  is  then  observed  by  Mr. 
Bishop:  "Since,  therefore,  the  word  'attempt'  embraces 
the  full  meaning  of  'intent,^  with  something  more, 
it  is  not  impossible  the  courts  may  hen^fter  hold 
it  to  be  an  admissible  substitute  in  an  indictment."  The 
text  in  the  authority  quoted  from  is  fully  supported  and 
borne  out  by  the  decisions  of  the  court  of  criminal  appeals 
of  Texas,  in  Atkinson  v.  State,  34  Tex.  Cr.  App.  424,  30  S. 
W.  1064;  RunneUs  v.  State,  34  Tex.  Cr.  App.  431,  30  S.  W. 
1065.  We  prefer,  however,  not  to  rest  our  conclusion  as 
to  the  sufficiency  of  the  information  in  the  case  at  bar  on 
the  construction  of  the  allegation  of  attempted  robbery  to 
which  we  have  adverted,  but  rather  to  hold  to  the  view 
that  the  allegation  of  an  assault  with  the  intent  to  commit 
a  robbery  is  sufficiently  explicit  and  distinct  in  other 
language  found  in  the  information.  A  fair  interpretation 
of  the  langtiage  used  justifies  the  view  that  the  averments 
found  in  the  information  charge  that  on  the  22d  of  Sep- 
tember in  the  year  stated,  and  in  the  county  and  state 
mentioned,  the  defendants  made  an  unlawful  assault  on 
the  person  of  Henry  Herman  and  that  they  then  and  there 
— ^that  is,  at  the  same  time  and  place,  and  necessarily  as  a 
part  of  the  same  transaction — with  menaces,  forcibly  and 
with  violence,  and  feloniously  attempted  to  take  from  the 
person  of  the  said  Herman  against  his  will  35  cents,  being 
the  personal  property  of  the  said  Herman,  with  the  intent 
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then  and  there — that  is,  at  the  same  time  and  place,  and  as 
a  part  of  the  same  transaction — feloniously,  forcibly  and 
violently  and  against  his  will  to  talce  from  the  person  of 
the  said  Herman  and  to  steal  and  carry  away  said  prop- 
erty. The  assault,  the  attempt  to  rob,  and  the  alleged 
intent  to  commit  a  robbery,  are  manifestly  joined  together 
as  one  transaction  and  involve  an  act  or  a  series  of  acts 
with  the  felonious  intent  accompanying  the  same,  all  of 
which  are  connected  and  relate  to  the  one  transaction 
charged  and  complained  of  in  the  information.  The  acts 
charged  and  the  evil  intent  as  alleged  combine  and  in 
point  of  time  concur,  and  this  in  law  charges  the  crime  of 
an  assault  with  intent  to  commit  a  robbery.  The  alleged 
attempt  to  commit  the  robbery,  as  charged,  manifestly, 
under  a  familiar  rule  of  law  includes  the  Ussier  oCfense, 
to  wit,  the  assault;  and  the  conclusion,  therefore,  is  fairly 
warrantable  that  the  acts  charged,  that  is,  the  attempt  to 
commit  a  robbery,  including  the  assault,  were  with  the 
intent,  as  alleged,  to  by  force  and  violence  take  from  the 
pi  ivson  mentioned  the  money  doscribt^d,  and  this  would 
constitute,  if  accomplished,  the  crime  of  robbery.  The 
assault  is  undoubtedly  spe(*ifically  charged,  and  that  it  was 
,  ith  thf*  intent  to  commit  a  robbei'y  is  as  clearly  inferable 
from  a  consideration  of  the  language  used  in  the  charging 
part  of  the  information  as  that  an  unlawful  assault  is 
prop(a*Iy  alleged.  The  conclusion  proper  to  be  drawn  from 
Mie  alligations  of  the  information  is,  that  the  defend- 
ants are  distinctly  charged  with  an  assault  with  the  intent 
to  commit  a  robbery,  and  that  it  is  sufficient  to  support  the 
judgment  of  conviction  pronounced  against  them. 

It  is  further  urged  that  the  information  is  vulnerable  to 
the  objection  of  insufficiency  in  that  it  does  not  charge  that 
the  intended  robbery  was  to  be  accomplished  by  violence 
but  only  with  violence;  that  the  words  as  used  mean  noth- 
ing more  than  that  the  act  contemplated  and  complained 
of  was  to  be  accompanied  with  violence  but  not  accom- 
plished by  violence,  Avhich  it  is  said  are  not  at  all  the  same. 
The  reasoning  urged  in  support  of  this  objection  is  quite 
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ingenious  but  not  convincing.  Giving  the  words  used  their 
ordinary  meaning,  the  only  inference  to  be  drawn  there- 
from is  that  the  defendants  made  an  unlawful  assault  witli 
the  intent  to  by  force  and  violence  commit  a  robbery. 
Whsit  is  allied  is  that  the  defendants  intended  to  com- 
mit the  crime  of  robbery  in  making  the  assault  charged  and 
that  the  instrumentalities  to  be  used  to  accomplish  the 
crime  were  force  and  violence  to  be  exerted  towai'd  or 
against  the  person  assaulted.  The  line  of  reasoning  urged 
is  altogether  too  subtle  for  practical  purposes  and  its 
culoption  would  render  the  court's  administration  tlii^ 
means  for  escaping  justice  rather  than  for  the  promotion 
and  enforcement  of  it. 

The  information  being  sufficient  to  support  the  judgment 
of  conviction,  the  same  should  be  affirmed,  which  is  ac- 
cordingly done. 

Affirmed. 


Eugene  L.  Ferguson  v.  State  of  Nebraska. 

Filed  Seftembeb  22,1904.    No.  13,675. 

1.  CroBs-Examination  of  Witness.     "When  a  witness  is  cros^-oxam- 

ined  cm  a  matter  collateral  to  the  issue  he  cannot,  as  to  his 
answer,  he  subsequently  contradicted  by  the  party  putting  the 
question."    Johnston  v.  Spencer,  51  Neb.  198. 

2.  :  Collateral  Facts.    "The  test  of  whether  a  fact  inquired 

of  in  cross-examination  is  collateral  is,  would  the  cross-exam in- 
itig  party  be  entitled  to  prove  it  as  a  part  of  his  case  tending 
to  establish  his  plea."    Johnston  v.  Spencer,  51  Neb.  198. 

3.  Accused  as  Witness.    In  a  criminal  action,  when  an  accused  takes 

the  witness  stand  in  his  own  behalf,  he  is  put  in  the  position  of 
an  ordinary  witness  and  subject  to  the  rules  goyeming  the  usual 
cross-examination. 

4.  :  Credibility.     The  credibility  of  such  a  witness  is  to  be 

determined  and  tested  by  the  same  principles  that  are  applicable 
alike  to  all  witnesses  who  testify  in  a  case. 

Error  to  the  district  court  for  Clay  county :  Leslie  Q. 
HuRD,  Judge.    Reversed. 
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William  M.  Clark,  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  and  N orris  Brown, 
contra. 

HOLCOMB,  C.  J. 

An  information  was  filed  in  the  district  court  for  Clay 
county  against  the  defendant,  who  appears  in  this  court  as 
plaintiff  in  error,  consisting  of  two  counts;  the  first  charg- 
ing him  with  a  night-time  burglary  of  a  store  building, 
with  the  intent  to  steal  and  Avith  the  stealing  of  certain 
property  from  the  building  alleged  to  have  been  burglar- 
ized, of  a  certain  description  and  value  as  set  forth  in  the 
information.  In  the  second  count,  the  defendant  is  charged 
with  having  received  the  property  thus  alleged  to  have 
been  stolen,  knowing  the  same  to  have  been  stolen.  A  trial 
upon  the  issue  raised  by  a  plea  of  not  guilty  resulted  in  a 
verdict  in  favor  of  the  defendant  on  the  first  count  and 
finding  him  guilty  on  the  second.  The  burglary  and  lar- 
ceny alleged  were  located  in  the  town  of  Harvard  in  said 
county. 

Several  errors  are  complained  of  but  we  shall  content 
ourselves  with  the  discussion  and  consideration  of  one 
only ;  deeming  a  more  extended  review  of  the  record  un- 
necessary and  unprofitable. 

The  defendant  was  a  witness  in  his  own  behalf.  In  giv- 
ing his  testimony  during  his  examination  in  chief,  it  de- 
veloped that,  at  or  about  the  time  of  the  allege<l  crime,  he 
was  engaged  in  selling  a  patent  self-wringing  mop,  the 
business  being  conducted  by  canvassing  the  dift'erent  towns 
and  homes  throughout  the  county  where  tire  ofTcmse  was 
alleged  to  have  been  committed.  On  cross-(*xamination, 
the  defendant  was  asked  if  he  had  not,  at  the  time  of  the 
alleged  offense,  been  engaged  in  other  than  the  mop  busi- 
ness and  answered  that  he  had  sold  some  other  things.  On 
further  cross-examination,  it  was  developed  that  the  wit- 
ness had  sold  as  a  "side  line,"  as  he  termed  it,  cream  barom- 
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eters,  and  a  few  ladies'  furs.  He  was  then  asked  where  he 
obtained  these  latter  mentioned  articles  which  he  had  sold 
and  answered  that  he  had  received  them  from  a  brother  at 
Pleasant  Hill,  Missouri.  He  was  then  asked  if  he  had  not 
sold  one  of  the  furs  to  a  Mrs.  Gordon  residing  in  Clay 
county  where  the  offense  was  alleged  to  have  been  com- 
mitted, and  answered  that  possibly  he  had.  This  is  the 
snbstance  of  the  cross-examination  regarding  the  point  re- 
ferred to.  After  the  defendant  had  rested,  the  prosecution 
was  permitted  over  the  defendant's  objecftion  to  prove  by 
the  Mrs.  Gordon  mentioned,  that  she  had  purchased  a  fur 
collarette  from  the  accused  and  that,  at  the  time  of  the 
purchase,  it  had  a  paper  tag  attached  showing  the  cost  and 
selling  price  such  as  is  used  by  merchants  generally.  The 
prosecution  w^as  then  pt^rmitted  to  prove  further  by  one 
Kemp,  who  was  in  the  mercantile  business  at  Fairmont, 
Nebraska,  that  the  collarette  purchastMl  by  Mrs.  Gordon 
from  the  defendant  was  or  had  been  a  part  of  his  stock  of 
merchandise,  and  that  the  tag  which  was  introduced  in  evi- 
dence was  one  used  by  him  in  his  business,  and  the  marks 
thereon  were  in  his  hand\\Titing.  This  is  the  substance  of 
the  evidence  permitted  to  be  introduced  by  the  state  over 
defendant's  obj(^ction,  for  the  purpose,  it  seems,  of  contra- 
dicting his  statements  as  to  where  he  had  obtained  the  furs 
he  had  testified  to  having  and  selling,  and  of  impeaching 
his  credibility  as  a  witness.  Touching  this  feature  of  the 
case,  the  court  instructed  the  jury  when  the  case  was  sub- 
mitted to  them  for  consideration  as  follows: 

"The  testimony  that  has  been  offered  in  this  case  with 
reference  to  other  property  in  the  possession  of  the  defend- 
ant, other  than  that  charged  to  have  been  feloniously  takon 
from  the  Higgins  Hardware  Company,  is  to  be  considered 
by  you  for  no  other  purpose  and  as  having  no  other  bearing 
upon  your  conclusions  in  this  case  save  and  except  as 
affecting  the  credibility  of  the  defendant  E.  L.  Ferguson 
as  a  witness  in  his  own  behalf."  In  the  twelfth  instruction, 
among  other  things,  it  is  further  said : 

"The  credit  of  a  witness  depends  largely  upon  two 
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things;  that  is,  first,  his  ability  to  know  what  occurred,  and 
his  disposition  for  telling  the  truth/' 

It  is  earnestly  urged  on  the  part  of  the  defendant,  that 
error  was  committed  to  his  prejudice  by  the  admission  of 
the  impeaching  testimony  to  which  reference  has  been 
made,  and  the  giving  of  the  instruction  which  we  have 
quoted  at  length.  We  are  of  the  opinion  that  the  evidence 
objected  to,  and  the  instruction  complained  of,  both  of 
which  are  related  and  may  be  considered  together,  do  not 
conform  to  the  principles  governing  the  competency  and 
admissibility  of  evidence,  and  was  error  prejudicial  to  the 
substantial  rights  of  the  defendant.  While  no  evidence 
appears  in  the  record  tending  to  show  that  the  furs  which 
the  defendant  had  been  selling,  or  the  one  sold  to  Mrs. 
Gordon  which  was  introduced  in  evidence,  had  b(*en  stolen, 
yet  one  can  hardly  escape  the  conviction  from  a  reading  of 
the  record,  notwithstanding  the  court's  instruction,  that 
the  prosecution  not  only  sought  to  show  that  the  d(^f(*ndant 
had  falsified  in  stating  he  had  received  these  articles  from 
his  brother  in  Missouri,  but  also  that  he  had  come  into 
possession  of  them  by  some  questionable  method.  We  may 
assume,  however,  that  the  instruction  quoted  limiting  the 
scope  of  the  evidence  to  the  defendant's  credibility  as  a 
witness,  removed  objections  otherwise,  and  yet  it  is  mani- 
fest that  the  controversy  regarding  where  the  defendant 
obtained  the  furs  he  was  selling  while  prosecuting  his  other 
business  was  a  collateral  matter  wholly  immaterial  to  the 
real  issue  to  be  tried  in  the  case.  If  that  were  an  issue, 
then,  in  all  fairness,  the  accused  should  have  had  an  op- 
portunity to  procure  the  testimony  of  his  brother  in  Mis- 
souri and  probably  other  witnesses,  to  establish  the  truth 
of  his  version  as  to  where  he  obtained  these  articles ;  and 
this  but  illustrates  the  wisdom  of  adhering  to  the  issues 
fairly  raised  by  the  charge  in  the  information  and  the  plea 
of  not  guilty  thereof.  If  an  issue  might  be  raised  as  to 
where  the  furs  were  obtained,  a  like  issue  might  also  be 
raised  regarding  where  he  obtained  his  cream  barometers 
and  his  patent  mop  sticks,  and  by  these  side  excursions 
26 
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sight  would  be  altogether  lost  of  the  question  of  his  guilt  of 
the  crime  charged  in  the  information.  Such  inquiries  into 
collateral  matters  would  raise  such  a  multiplicity  of  issues 
aB  to  render  litigation  interminable,  and  could  but  have  the 
elRFoct  of  confusing  the  jury,  who  are  the  triers  of  fact,  to 
such  an  extent  as  to  prevent  a  fair  and  intelligent  verdict 
on  the  real  issues  of  fact  in  many  of  the  cases  submitted  to 
them.  Whether  the  defendant  obtained  the  fur  collarette 
from  his  brother  in  Missouri,  or  whether  it  was  a  part  of 
the  stock  of  merchandise  of  the  witness  Kemp,  and  secured 
by  some  undisclosed  means  from  him,  would  in  nowise 
throw  any  light  upon  the  question  of  his  having  received 
the  stolen  property  alleged  in  the  information,  knowing  it 
to  have  been  stolen.  Whether  he  told  the  truth  as  to  where 
he  obtained  these  articles  would,  in  a  sense,  affect  his  credi- 
bility as  a  witness,  but  not  in  a  l^al  sense  unless  it  was 
regarding  a  matt^  material  to  the  main  issue  and  to  the 
facts  which  it  is  permissible  to  prove  in  establishing  that 
issue.  In  Johnston  v.  Spencer,  51  Neb.  198,  the  rule  is 
stated  thus: 

"^Tien  a  witness  is  cross-examined  on  a  matter  collat- 
eral to  the  issue  he  cannot,  as  to  his  answer,  be  subse- 
quently contradicted  by  the  party  putting  the  question^'* 
In  the  same  csuse  it  is  held  that  "The  test  of  whether  a  fact 
inquired  of  in  cross-examination  is  collateral  is,  would  the 
cross-examining  party  be  entitled  to  prove  it  as  a  part  of 
his  case  tending  to  establish  his  plea."  See  also  Davis  v. 
State,  51  Neb.  301,  340;  Myers  v.  State,  51  Neb.  517,  and 
Zimmerman  v.  Kearney  County  Bank,  57  Neb.  800.  In  an 
early  case — Smith  r.  State.  5  Neb.  181 — it  is  ruled  that  a 
witness  cannot  be  cross-examined  as  to  any  fact  which  is 
collateral  and  irrelevant  to  the  issue  merely  for  the  pur- 
pose of  contradicting  him  by  other  evidence  if  he  should 
deny  it,  thereby  to  discredit  his  testimony.  Stated  another 
way,  the  rule  is  that,  when  a  party  on  (Toss-examination 
asks  a  witness  an  immaterial  or  irrelevant  question,  he  is 
concluded  by  the  answer  and  will  not  be  permitted  to  call 
a  witness  to  contradict  it.  McDuffie  v.  Bentley,  27  Neb. 
380. 
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The  accused  when  he  took  the  witness  stand  in  his  own 
behalf  put  himself  in  the  position  of  an  ordinary  witness 
and  was  subject  to  the  rules  governing  the  usual  cross- 
examination.  His  credibility  as  a  witness  was  to  be  de- 
termined and  tested  by  the  same  principles  that  are  ap- 
plicable alike  to  all  witnesses  who  testify  in  a  case.  The 
rule  seems  to  be  universal  to  the  effect  that  self-contradic- 
tion of  a  witness  can  be  established  by  direct  testimony  of 
an  opposite  character  only  when  the  statements  to  be  con- 
tradicted relate  to  a  material  fact  in  issue  in  the  trial  pf 
the  particular  case.  This  is  not  saying  that  in  the  cross- 
examination  itself  a  witness  may  not  be  interrogated  as  to 
facts  or  statements  upon  collateral  matters,  but  only  that 
his  denial  or  his  testimony  in  relation  to  such  collateral 
matters  will  furnish  no  foundation  for  further  testimony 
of  an  impeaching  character  on  the  point,  unUvss  the*  testi- 
mony sought  to  be  impeached  relates  to  facts  and  state- 
ments which  are  material  to  the  issues.  Applying  the  prin- 
ciples deducible  from  the  authorities  above  cited  to  the 
facts  as  disclosed  by  the  record  in  the  case  at  bar,  it  be- 
comes apparent  that  the  method  adopted  by  the  prosecution 
and  permitted  by  the  court  over  the  defendant's  objections 
to  impeach  his  credibility  as  a  witness  does  not  find  sup- 
port or  sanction  under  the  rules  of  evidence  governing  such 
questions,  and  it  goes  without  saying  that  if  these  prin- 
ciples have  been  violated  in  this  respect  that  the  error 
committed  was  highly  prejudicial  to  the  defendant  and 
calls  for  a  reversal  of  the  sentence  of  imprisonment  pro- 
nounced against  him  on  the  verdict  of  guilty  returned  by 
the  jury.  The  judgment  is  therefore  reversed  and  the 
cause  remanded  for  a  new  trial. 

Bevebsed. 
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Maey  E.  Gandy  v.  Estate  of  William  C.  Bissell  bt  al. 

Filed  September  22, 1904.    No.  13,359. 

1.  Trial:    Evidence.    The  eyidence  in  this  case  is  found  to  be  sufficient 

to  require  the  submission  of  the  issue  to  the  jury. 

2.  Pleading:    Evidence.    A  fraudulent  alteration  of  the  note  sued  upon 

may  be  shown  under  the  general  issue,  and,  when  the  whole 
evidence  fairly  raises  the  question,  testimony  tending  to  show 
that  no  such  indebtedness  as  the  one  sued  ui>on  ev.er  existed  is 
competent  upon  the  issue  of  alteration. 

3.  Action  on  Note:    Evidence.     In  an  action  upon  a  promissory  note, 

the  plaintiffs  possession  and  production  of  the  note  at  the  trial 
is  prima  facie  evidence  of  delivery  and  ownership. 

4. :  Delivery.     If  the  note  when  executed  is  by  agreement  of 

the  parties  delivered  to  a  third  person  to  be  by  him  delivered  to 
the.  payee  upon  the  performance  of  a  condition  precedent,  and 
the  condition  is  performed  after  the  death  of  the  maker  of  the 
note,  the  delivery  becomes  complete  by  the  performance  of  the 
condition*. 


6. :  Evidence.     When,   In  an  action   upon  a  promissory  note, 

there  is  evidence  tending  to  show  that  the  note  sued  upon  is  not 
the  genuine  note  of  the  defendant,  it  is  completent  to  show  the 
circumstances  surrounding  the  parties  at  the  time  of  the  alleged 
execution  of  the  note. 

Error  to  the  district  court  for  Richardson  county: 
John  S.  Stull,  Judge.     Reversed. 

8.  P.  Davidson  and  Reavis  &  Reavxs,  for  plaintiff  in 
error. 

C.  Gillespie  and  Francis  Martin,  contra. 

Sedgwick,  J. 

The  nature  of  this  case  is  sufficiently  stated  in  the 
former  opinions  of  this  court.  In  Gaudy  v.  Estate  of  Bis- 
sell, 3  Neb.  (Unof.)  47,  a  jiidsuient  of  the  district  court 
for  Richardson  county  in  favor  of  the  defendant  estate 
was  reversed  for  errors  there  pointed  out.    After  another 
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trial  in  the  district  court,  the  case  was  again  brought 
here,  and  a  second  judgment  of  the  district  court  in  favor 
of  the  defendant  estate  was  affirmed.  5  Neb.  (Unof.)  184. 
Upon  rehearing  and  iurther  argument  we  are  convinced 
that  the  last  judgment  of  the  district  court  is  also 
erroneous,  and  a  new  trial  must  be  had. 

1.  The  plaintiff  insists  that  the  court  should  have  given 
a  general  instruction  in  her  favor,  but  we  are  satisfied  that 
the  plaintiff  was  not  entitled  to  such  instruction  for  the 
reasons  stated  in  the  former  opinion  herein,  and  for  other 
reasons  that  appear  in  the  record.  We  are  satisfied  that 
the  question  of  the  sufficiency  of  the  evidence  in  this  case  is 
preeminently  one  for  the  jury,  and  not  a  question  for  the 
court,  and  as  there  must  be  another  trial,  it  is  apparently 
unadvisable  to  state  further  reasons  for  this  conclusion. 

2.  No  doubt  the  evidence  of  the  witness  Hawley  was 
competent.  There  was  sufficient  evidence  before  the  jury 
to  justify  the  conclusion  that  Mr.  J.  L.  Gandy  was  either 
the  real  party  in  interest  or  had  such  control  of  the 
business  of  ilrs.  Gandy  that  his  admissions  in  regard  to 
this  note  would  be  competent.  His  wife,  Mary  E.  Gandy, 
took  no  part  in  transacting  any  of  the  business  with  Mr. 
Bissell.  If  she  had  any  interest  in  the  business  whatever, 
she  was  content  to  leave  the  entire  management  thereof 
with  her  husband.  There  was  evidence  that  Mr.  Bissell 
had  been  told  that  the  Gandys — that  is,  J.  L.  Gandy  and 
his  wife — claimed  to  hold  a  large  demand  against  him. 
He  therefore  sought  a  settlement,  and  it  was  in  pursuance 
of  this  desire  of  Mr.  BisselFs  that  the  Hawley  settlement 
was  made.  Mr.  Gandy  knew  this,  and,  although  he  was 
acting  for  his  wife  in  all  things  as  well  as  for  himself,  he 
completed  a  settlement  with  Mr.  Bissell  without  mention- 
ing the  existence  of  this  extraordinary  claim.  Not  only  so, 
but  if  Mr.  Hawley's  testimony  is  to  be  believed,  Mr.  Gandy 
assured  him  that  all  claims  of  both  himself  and  wife  were 
settled,  and  that  his  interest  and  authority  were  such  that 
it  was  unnecessary  to  have  Mrs.  Gaudy's  signature  to  the 
receipt  which  was  given  as  evidence  of  complete  settlement. 
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Snch  evidence  tends  to  show  that  at  that  time,  at  leasts  no 
such  claim  existed  as  the  one  now  sued  upon,  and  was  com- 
petent for  that  purpose.  There  was  no  plea  of  payment  or 
settlement  of  this  particular  claim,  and  such  defense,  of 
course,  could  not  be  available  to  the  estate.  This  distinc- 
tion should  have  been  made  dear  to  the  jury  in  the  court's 
instructions.  It  was  competent  to  prove  under  the  issues 
joined  that  no  such  claim  as  that  sued  for  ever  existed- 
and  because  the  proof  offered  tended  in  that  direction  it 
was  competent.  The  jury  should  have  been  informed  of 
the  fact  that  there  was  no  allegation  of  payment  or  settle- 
ment of  the  claim,  and  that  the  evidence  in  question  was 
not  allowed  for  the  purpose  of  proving  such  payment  or 
settlement. 

The  third  instruction  asked  by  the  plaintiff  was  an 
attempt  to  supply  this  necessary  information  to  the  jury, 
but  was  properly  refused  by  the  court  because  it  containwl 
the  statement  that  if  "the  signature  to  the  note  in  con- 
troversy is  the  genuine  signature  of  William  C  Bissell 
tliey  will  find  for  the  plaintiff."  This  was  not  the  law  of 
the  case,  because  under  the  issues  formed,  the  signature 
might  be  genuine;  in  fact,  it  would  seem  from  the  evidence 
that  the  name  signed  to  the  note  was  the  genuine  signature 
of  Bissell,  and  yet  under  the  issues  it  was  competent  to 
prove  that  Mr.  Bissell  did  not  sign  the  note  sued  upon.  If 
the  note  had  been  fraudulently  changed  and  the  amount 
raised  after  the  signature  of  Mr.  Bissell,  it  was  a  forgery 
and  was  no  more  the  note  of  Mr.  Bissell  than  if  the  signa- 
ture itself  had  been  forged  and  was  not  the  genuine  signa- 
ture of  Mr.  Bissell.  This  defense  may  be  made  under  the 
general  issue.  3  Randolph,  Commercial  Paper  (2d  e<l.), 
sec.  1783.  There  was  evidence  tending  to  show  that  Bissell 
had  given  small  notes  to  plaintiff,  and  under  all  of  the 
evidence  it  was  for  the  jury  to  say  whether  the  note  sue<1 
upon  was  genuine.  As  well  might  the  court  have  in- 
structed the  jury  to  find  a  verdict  for  the  plaintiff  as  to 
have  given  this  instruction  as  asked. 

3.  The  third  and  fourth  instructions  given  by  the  court 
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for  the  defense,  we  think,  are  clearly  erroneous  and  require 
a  reversal  of  the  judgment.  The  plaintiff  had  possession 
of  the  note,  produced  it  upon  the  trial  and  it  was  received 
in  evidence.  This  made  a  prima  facie  case  of  due  delivery 
of  the  note.  The  defense  undertook  to  prove  that  the  note 
was,  in  fact,  not  delivered  to  Gandy  until  after  the  death 
of  Mr.  Bissell.  This  evidence  on  the  part  of  the  defense 
was  not  very  satisfactory,  and  tendcHi  likewise  to  prove 
that  Mr.  Bissell  had  made  himself  liable  upon  some  kind  of 
bond  at  Mr.  Gaudy's  request,  and  that  when  the  note  in  suit 
was  executed,  it  was,  by  agi*eement  between  the  parties, 
left  in  the  hands  of  a  third  party  until  such  time  as  Mr. 
Gandy  should  cause  Mr.  Bissell  to  be  released  from  lia- 
bility upon  his  account,  and  that  after  Mr.  BisselPs  death 
the  bond  upon  which  ^Ir.  Bissell  was  liable  for  Mr.  Gandy 
had  been  satisfied,  and  the  note  then  delivered  to  Mr. 
Gandy  by  the  holder  ther(K)f  pursuant  to  the  original  agree- 
ment. This  seems  to  be  the  only  evidence  olBfered  to  over- 
come the  presumption  of  due  delivery  of  the  note,  which 
arises  from  the  fact  of  possession.  In  this  condition  of  the 
evidence  upon  this  point  the  four  instructions,  which  are 
set  out  in  the  former  opinion  herein,  were  given  in  behalf 
of  the  defense. 

In  an  early  Massachusetts  case,  which  may  be  said  to  be 
a  leading  case  upon  this  point,  it  was  said  by  Mr.  Chief 
Justice  Parsons : 

"If  a  man  deliver  a  bond  as  an  escrow,  to  be  delivered 
on  condition  performed,  before  which  the  obligor  or  obligee* 
dies,  and  the  condition  is  after  performed — here  there 
could  be  no  second  delivery,  yet  is  it  the  deed  of  the* 
obligor  from  the  first  delivery,  although  it  was  only  in- 
choate; but  it  shall  be  deemed  consummdte  by  the  piT- 
formance  of  the  condition."  Wheelwright  v.  Wheelwright. 
2  Mass.  ♦447,  3  Am.  Dec.  66;  6  Am,  &  Eng.  Ency.  Law 
(1st  ed.),  870,  871. 

The  statement  is  repeated  in  these  instructions  that 
to  constitute  a  delivery  that  would  be  recognized  in  tli(* 
law,  the  note  must  have  been  delivernl  to  Mr.  Gandy  bv 
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Mr.  Bissell  in  his  lifetime,  or  by  the  duly  appointed 
executor  of  his  estate  after  his  death.  It  ij^  insisted  that 
this  proposition  is  technically  correct  and  that  a  delivery 
in  escrow,  as  indicated  in  the  evidence  above  referred  to, 
rf  the  conditions  afterwards  were  complied  with  by  Mr. 
Qandy,  would  be,  in  the  view  of  the  law,  a  delivery  by  Mr. 
Bissell  in  his  lifetime  to  Mr.  Gandy,  and  so  come  techni- 
cally within  the  language  of  the  instructions ;  but  there  is 
nothing  in  the  record  to  indicate  that  the  jury  understood 
this  technical  meaning  to  be  intended  by  the  court  in  these 
instructions.  On  the  other  hand,  it  seems  very  probable 
that  from  the  repetition  of  this  language,  in  the  absence 
of  any  further  explanation,  the  jury  understood  the  court 
to  mean  that  unless  Mr.  Bissell  in  person,  or  the  executor 
of  his  estate  after  Mr.  Bissell's  death,  manually  delivere<l 
the  note  to  Mr.  Gandy,  it  was  no  delivery  which  the  law 
would  recognize.  The  jury  should  have  been  fully  in- 
structed upon  the  law  of  conditional  deliver}^,  which  was 
not  done,  and  we  think  that,  in  view  of  the  circumstances 
under  which  these  instructions  were  given,  they  were 
clearly  erroneous. 

4.  It  was  maintained  by  the  defense  that  Mr.  Bissell 
was  a  well  to  do  man,  and  that  it  was  highly  improbable 
that  he  should  have  been  indebted  to  the  plaintiff  for  so 
long  a  time.  The  evidence  of  the  witness  Wilson  tended 
to  show  that  it  was  necessary  for  Mr.  Bissell  to  borrow 
money  with  which  to  pay  his  taxes  in  1889.  It  seems  to 
have  been  the  contention  of  the  plaintiff,  and  supported  by 
some  evidence,  that  the  indebtedness  for  which  the  note 
in  suit  was  given  existed  at  that  time.  We  think,  there- 
fore, the  court  erred  in  not  allowing  the  jury  to  consider 
the  evidence  of  the  witness  Wilson. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded. 

Bbvebsbd. 
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Alfred  Molinb  v.  State  op  Nebraska. 

Filed  Septembeb  22,1904.    No.  13,381. 

1.  Constitatlonfa  Law.     Chapter  104  of  the-  laws  of  1899,  amending 

sectiom  125,  chapter  58  of  the  criminal  code  of  1873,  is  valid,  and 
not  in  conflict  with  section  11,  article  III  of  the  constitution. 
The  amendatory  act  is  germane  to  the  subject  of  the  original 
section. 

2.  Statutes:    Amendment.    The  language  of  the  section  as  amended 

fairly  includes  written  instruments  conveying  the  title  to  real 
estate  to  the'  one  perpetrating  the  fraud,  and  thus  securing  the 
signature  of  a  person  or  persons  thereto. 

3.  Information.     While   the   section   as   it   now   stands   defines   two 

offenses,  to  wit,  obtaining  money  or  property  by  means  of  fraud 
and  false  pretenses,  and  fraudulently  disposing  of  property  to 
defeat  creditors,  but  one  of  these  offenses  is  charged  in  the  infor- 
mation, and  it  is  not  vulnerable  to  a  motion  to  quash  for 
duplicity. 

4. :  Dbmurser.     The  information  examined,  and  heJd  sufficient 

in  tofta  and  substance  to  resist  a  demurrer. 

6.  Instructions  given  by  the  court  on  his  own  motion  examined  and 
approved. 

6.  Evidence  examined,  and  found  sufficient  to  sustain  the  conviction 
and  sentence  herein. 


Error  to  the  district  court  for  Phelps  county:  Ed  L. 
Adams,  Judge.    Afjfirined. 

W,  P.  Hallf  J.  L,  McPhveley  and  H.  M.  Sinclair,  for 
plaintiff  in  error. 

Frank  N.  Prout^  Attorney  General,  and  Norris  Brovm, 
contra. 

4 

Barnes,  J. 

An  information  was  filed  in  the  district  court  for  Phelps 
county,  against  the  plaintiff  in  error,  by  which  it  was 
attempted  to  charge  him  with  a  violation  of  the  provisions 
of  section  126  of  the  criminal  code,  by  obtaining,  through 
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fraud  and  false  pretenses,  the  signatures  of  Frederick 
KJrapf  and  his  wife,  Christina,  to  a  certain  warranty  deed, 
an  instrument  in  WTiting,  conveying  to  him  their  farm 
described  as  follows :  The  southeast  quarter  of  section  24, 
township  5  north  of  range  20  west  of  the  6th  P.  M.,  situated 
in  Phelps  county,  Nebraska.  A  trial  resulted  in  a  verdict 
of  guilty  and  a  sentence  thereon.  The  accused  prosecuted 
error,  and  the  judgincnit  was  reversed  on  account  of  the 
insufficiency  of  the  information.  Moline  n.  State,  67  Neb. 
164.  When  the  mandate  was  returned  a  new  information 
was  filed  charging  the  same  offense,  but  ih  more  explicit 
terms,  and  which  was  sufficient  in  form  and  substance  to 
comply  with  the  rules  of  criminal  pleading.  A  second 
trial  resulted  in  another  conviction,  and  the  accused  was 
sentenced  to  serve  a  term  of  two  years  and  four  months  in 
the  state  penitentiary.  He  thereupon  prosecuted  error, 
and  the  case  is  again  before  us  for  determination. 

1.  It  is  strenuously  urged  that  section  125  of  the 
criminal  code  as  it  now  appears  in  the  Compiled  Statutes, 
is  unconstitutional  and  void.  The  original  section,  as 
found  in  the  criminal  code  of  1873,  reads  as  follows: 

"If  any  person  by  false  pretense  or  pretenses,  shall  ob- 
tain from  any  other  person,  any  money,  goods,  merchan- 
dise, or  effects,  whatsoever,  with  intent  to  cheat  and 
defraud  such  person  of  the  same,  or  shall  fraudulently 
make  or  transfer  any  bond,  bill,  deed  of  sale,  gifts,  grants, 
or  other  conveyances,  to  defeat  his  creditors  of  their  just 
demands,  such  person  so  offending,  shall  be  fined  in  any 
sum  not  excecHling  five  hundrcHl  dollars,  or  be  imprisoned 
in  the  jail  of  the  county,  not  exceeding  ten  days,  or  both,  at 
the  discretion  of  the  court." 

Several  ineffectual  attempts  were  made  to  amend  this 
law,  and  finally  the  legislature,  at  its  session  in  1899 
(Laws  1899,  ch.  104),  passcxl  an  act  by  which  the  section 
wa*s  made  to  read  as  follows : 

"If  any  person  by  false  pretense  or  pretenses  shall  obtain 
from  any  other  person,  corporation,  association  or  partner- 
ship,  any  money,  goods,   merchandise,  credit  or  effects 
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whatsoever  with  intent  to  cheat  or  defraud  snch  person, 
corporation,  association  or  partnership  of  the  same,  or 
shall  sell,  lease  or  transfer  any  void  or  pretended  patent 
right,  or  certificate  of  stock  in  a  pretended  corporation  and 
take  the  promissory  note  or  other  valuable  thing  of  such 
purchaser,  or  shall  fraudulently  make  and  transfer  any  bill, 
bond,  deed  of  sale,  benefit  or  grant  or  other  conveyance  to 
defraud  his  creditors  of  their  just  demands,  or  if  he  shall  . 
obtain  the  signature  or  indorsement  of  any  person  to  any  J 
promissory  note,  bank  draft,  bill  of  exchange,  or  any  other  j 
instrument  in  writing,  fraudulently  or  by  misrepresenta-  1 
tion,  if  the  value  of  the  property,  or  promissory  note^  or  / 
\vritten  instrument  or  credit,  fraudulently  obtained  or  con- 
veyed as  aforesaid,  shall  be  thirty-five  (35)  dollars,  or  up- 
wards, such  person  so  offending  shall  be  imprisoned  in  the 
penitentiary  not  more  than  five  (5)  years  nor  less  than  one 
(1)  year;  but  if  the  value  of  the  property  be  less  than 
thirty-five  (35)  dollars,  the  person  so  offending  shall  be 
fined  in  any  sum  not  exceeding  one  hundred  (100)  dollars, 
or  be  imprisoned  in  the  jail  of  the  county  not  exceeding 
thirty  (30)  days  and  be  liable  to  the  party  injured  in  the 
amount  of  damages  sustained." 

The  information  herein  is  founded  on  a  violation  of  that 
part  of  the  section  inserted  by  the  amendment,  to  wit: 

"Or  if  he  shall  obtain  the  signature  or  indorsement  of 
any  person  to  any  promissory  note,  bank  draft,  bill  of  ex- 
change, or  any  other  instrument  in  writing,  fraudulently 
or  by  misrepresentation,  if  the  value  of  the  property,  or 
promissory  note,  or  written  instrument  or  credit,  fraudu- 
lently obtained  or  conveyed  as  aforesaid,  shall  be  thirty-five 
(35)  dollars  or  upwards,  such  person  so  offending  shall  be 
imprisoned  in  the  penitentiary  not  more  than  five  (5) 
years  nor  less  than  one  (1)  year." 

And  the  contention  is  that  this  provision  is  void,  be- 
cause it  is  not  embraced  in  the  title  of  the  amendatory  act, 
and  is  not  germane  to  the  subject  of  the  section  amended. 

It  is  conceded  that  the  title  of  the  act  of  1873,  establish- 
ing a  criminal  code,  was  broad  enough  to  embrace  section 
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125,  as  it  now  stands.  This  disposes  of  the  question  of 
the  title,  for  it  is  a  rule  of  general  application  that  where 
the  title  to  the  original  act  is  broad  enough  to  embrace 
the  amendment,  the  new  matter  fnserted  thereby,  if  ger- 
mane to  the  act  or  section  of  the  act  amended,  will  be  held 
valid.  Cooley,  Constitutional  Limitations  (5th  ed.),  *146, 
and  note;  Brandon  v.  State,  16  Ind.  197;  State  v.  Bowers, 
14  Ind.  195. 

This  brings  us  to  the  que^^tion  as  to  whether  the  amend- 
ment is  germane  to  the  subject  matter  of  the  original  sec- 
tion. It  must  be  remembercnl  that  the  subject  of  the  sec- 
tion was  fraud.  By  its  enactment  it  was  sought  to  prevent 
persons  from  obtaining  money  or  prop<^rty  by  means  of 
fraud  and  false  pretenses,  and  to  prohibit  persons  from 
fraudulently  disposing  of,  or  conveying  away  their  prop- 
erty for  the  purpose  of  defrauding  their  creditors.  It- has 
been  amply  demonstrated  by  experience,  that  the  original 
section  was  not  specific  enough  in  its  tenns  to  eml)race 
many  of  the  transactions  resorted  to  by  dishonest  and 
evilly  disposed  persons  to  fraudulently  obtain  the  money, 
property  and  effects  of  their  victims.  And  so,  the  legisla- 
ture, to  make  the  law  more  far-reaching  and  effective, 
adopted  the  amendment  under  consideration,  which  pro- 
vides that  to  obtain,  by  means  of  fraud  and  false  pretc^nses, 
the  signature  of  a  person  to  an  instrument  in  writing  by 
which  property  is  conveyed  to,  or  anything  of  value  ob- 
tained by,  the  person  perpetrating  the  fraud,  is  a  violation 
of  the  act  and  punishable  as  therein  provided.  This  pro- 
vision is  certainly  germane  to  the  subject  of  the  original 
section;  it  is  merely  an  amplification  thereof.  It  is- con- 
ceded that  the  whole  matter  as  it  now  appears  in  th(^ 
section  as  amended  might  have  been  included  in  the 
original  section,  and  would  have  been  embraced  in  the 
title  to  the  act  in  which  the  section  in  question  is  found. 
It  seems  clear  that  the  matter  contained  in  the  amend- 
ment is  simply  a  description  of  fraudulent  acts  or  trans- 
actions not  embraced  in  the  original  section,  and  of  thi^ 
same  nature,  and  is  germane  to  the  subject  thereof.    In 
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the  case  of  Perry  v.  QroaSy  25  Neb.  826,  the  title  to  the 
amendatory  act  in  question  was:  "An  act  to  amend  section 
214  of  the  criminal  code,  chapter  58  of  the  General  Statutes 
of  1873."    (Laws  1875,  p.  2.) 

The  object  of  the  original  section  was  to  prevent  gam- 
bling. The  title  was  held  sufficient  to  authorize  an  amend- 
ment to  the  section  giving  the  right  to  recover  money  or 
property  lost  in  gambling,  and  that  the  amendment  was 
germane  to  the  subject  of  the  original  section.  See  also 
Henry  v.  Ward,  49  Neb.  392;  Lamed  v.  Tiernan,  110  111. 
173;  Fidelity  Insurance^  Trust  &  Safe  Deposit  Co,  v. 
Shenandoah  Valley  R.  Co.,  86  Va.  1,  19  Am.  St.  Rep.  858, 
872,  and  note;  Bobel  v.  People,  173  111.  19,  64  Am,  St.  Rep. 
96,  and  note.  We  therefore  hold  that  section  125  of  the 
criminal  code,  as  amended,  is  valid,  and  is  not  in  conflict 
with  the  provisions  of  section  11,  article  III  of  the  constitu- 
tion. 

2.  It  was  contended  orally,  at  the  hearing,  that  the 
language  of  the  section  is  not  comprehensive  enough  to 
include  a  deed  like  the  one  in  question,  and  the  maxim 
Expreasio  unius  est  exclusio  alterUis  was  invoked  to  sus- 
tain this  contention.  It  seems  clear  that  this  rule  should 
not  be  applied  to  the  act  in  question.  By  enumerating 
certain  instruments  in  writing,  none  of  which  conveys 
property,  and  then  concluding  with  the  words: 

"Or  any  other  instrument  in  writing,  fraudulently  or  by 
misrepresentation,  if  the  value  of  the  property,  or  promis- 
sory note,  or  written  instrument  or  credit,  fraudulently 
obtained  or  conveyed  as  aforesaid,  shall  be  thirty-five  (35) 
dollars  or  upwards." 

The  legislature  must  have  intended  to  include  deeds  con- 
veying real  estate,  and  so  understood  the  matter  at  the 
time  the  amendment  was  adopted.  We  therefore  conclude 
that  such  deeds  axe  fairly  embraced  by  the  language  of 
section  125  in  question. 

3.  It  is  further  claimed  that  the  trial  court  erred  in 
overruling  the  defendant's  motion  to  quash  the  informa 
tion,  because  it  charged  two  distinct  and  separate  offenses, 
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viz.,  obtaining  property  by  false  pretcnseB,  and  obtaining 
signatures  to  a  written  instrument.  It  seems  clear  to  us 
that  the  information  charges  but  one  offense.  It  is 
charged,  in  the  information,  that  the  defendant,  by  means 
of  fraud  and  false  pretenses,  obtained  the  signatures  of 
Frederick  Krapf  and  wife  to  a  certain  warranty  deed  by 
which  the  title  to  their  farm  was  conveyed  to  him,  and  that 
the  value  of  the  deed  thus  obtained  and  of  the  land  con- 
veyed  was  |2,500.  So  we  conclude  that  the  information 
charges  but  one  offense. 

Under  this  head,  it  was  further  contended  that  the  ac- 
cused was  charged  with  the  independent  and  distinct 
offense  of  selling  and  conveying  land  without  a  title;  or  in 
other  words  a  violation  of  section  127  of  the  criminal  code. 
It  is  a  suflftcient  answer  to  this  contention  to  say  that  he 
was  charged  with  a  violation  of  the  provisions  of  section 
125,  and  was  tried  for  that  offense,  and  no  other.  It 
further  appears,  from  the  evidence,  that  he  did  not  convey 
the  Indiana  land  to  the  prosecuting  witness,  for  the  deed 
therefor  was  executed  by  one  C.  N.  Miller,  and  not  by  the 
accused.  It  thus  appears  that  a  prosecution  under  section 
127  would  have  failed  for  wmnt  of  evidence  to  sustain  it. 

4.  It  is  insisted  that  the  trial  court  erred  in  overruling 
the  defendant's  demurrer  to  the  information,  for  the  reason 
that  it  was  charged  that  the  value  of  the  deed  in  question 
was  |2,500,  when  in  fact  and  in  truth  it  was  worth  nothing, 
and  the  accused  therefore  obtained  nothing  by  his 
fraudulent  acts.  We  do  not  so  view  the  question.  The 
words  of  the  statute  (sec.  125,  criminal  code)  are:  "If 
the  value  of  the  property,  or  promissory  note,  or  written 
instrument  or  credit,  fraudulently  obtained  or  conveyed 
as  aforesaid,"  and  it  is  evident  that  the  legislature  in- 
tended the  word  ^^value^'  to  mean  the  amount  of  the  lia- 
bility expressed,  assumed  or  incurred  by  means  of  the 
written  instrument  to  which  the  signature  was  fraudu- 
lently obtained.  It  is  true  that  at  the  common  law  a 
promissory  note  had  no  intrinsic  value,  and  the  same,  may 
be  said  of  a  deed  or  other  instrument  in  writing.    1  Mc- 
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('lain,  Criminal  Law,  sec. '543.  But  promissory  notes  and 
like  instruments  in  writing  are  made  the  subjects  of  larceny 
by  statute  in  this  and  many  other  states.  And  by  the 
section  in  question,  tbey  are  also  made  the  subject  of  the 
crime  of  obtaining  property  by  false  pretenses.  There- 
fore, the  value  of  an  instrument  in  writing,  within  the 
meaning  of  the  statute,  must  be  taken  to  be  the  amount  of 
the  liability  expressed  therein,  or  assumed  thereby.  The 
execution  of  a  warranty  deed  necessarily  includes  cove- 
nants of  title,  and  the  liability  of  the  grantor  incurred 
thereunder  may  equal  the  consideration  paid  therefor,  or 
incurred  thereby,  which  also  may  be  the  full  value  of  the 
land  conveyed.  State  v.  Butler^  47  Minn.  483,  50  N.  W. 
532.  And  this  rule  seems  to  be  recognized  in  Turner  v. 
State,  1  Ohio  St.  421.  For  these  reasons  we  hold  that 
the  demurrer  was  properly  overruled. 

Some  stress  is  placed  on  the  fact  that  the  land  was  re- 
conveyed  to  Krapf  after  the  information  was  filed  and 
the  accused  placed  on  his  trial.  It  is  clear,  however, 
that  a  reconveyance  of  the  land  constituted  no  bar  to  the 
prosecution. 

5.  Complaint  is  made  of  some  of  the  instructions  given 
to  the  jury  by  the  court  on  his  own  motion.  We  have 
carefully  examined  these  instructions,  and  find  that  they 
fairly  state  the  law^  applicable  tp  the  facts  in  question 
herein.  It  seems  clear  from  the  record  that  the  accused, 
by  means  of  fraud  and  false  pretenses,  obtained  the  signa- 
tures of  Frederick  Krapf  and  his  w^ife  to  the  decKl  in  ques- 
tion, as  allied  in  the  information;  that  it  is  such  an 
instrument  in  writing  bjs  is  embraced  by  the  letter  and  the 
spirit  of  section  125  of  the  criminal  code;  that  it  con- 
veyed the  land  described  therein  to  the  accused;  that  the 
value  of  the  deed  in  question  within  the  meaning  of  the 
statute  was  more  than  |35,  to  wit,  |2,500;  and  that  the 
evidence  is  sufficient  to  sustain  the  conviction  and  sentence 
herein. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  therefore 

Afpiembd. 
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Alexander  Blaib  v.  State  of  Nebraska. 

FnjED  Septembkb  22, 1904.    No.  13 JOS. 

InBtmctionB  to  the  Jury  must  be  based  upon  and  applicable  to  the 
evidence;  and  where  in  the  trial  of  a  criminal  case  an  instruction 
is  given  without  any  testimony  to  sustain  it,  and  prejudice  results 
thereby,  a  new  trial  will  be  granted. 

Error  to  the  district  court  for  Cedar  county:  Guy  T. 
Graves,  Judge:    Reversed. 

J.  C.  Engleman  and  W.  E.  Oantt,  for  plaintiff  in  error. 

Frank  N.  Proiit,  Attorney  General,  and  N orris  BrouoUf 
contra. 

Barnes,  J. 

At  the  November,  1903,  term  of  the  district  court  for 
Cedar  county,  an  information  was  filed  against  one 
Alexander  Blair,  charging  him  with  the  crime  of  murder 
in  the  first  degree  for  the  killing  of  one  Cornelius  Balliet. 
To  this  information  the  accused  entered  a  plea  of  not 
guilty.  He  was  thereupon  tried,  and  found  guilty  of  man- 
slaughter. From  a  sentence  of  seven  years  In  the  state 
penitentiary  he  brings  error. 

It  appears  from  the  evidence  that  on  Saturday  the  15th 
day  of  August,  1903,  Blair  called  at  the  home  of  Balliet 
in  Cedar  county,  and  in  the  evening  accompanied  the 
family  to  a  neighbor's  where  they  had  a  dance;  that  during 
the  day  the  deceased  had  been  to  Yankton,  South  Dakota, 
accompanied  by  a  step-son,  and  while  on  the  way  had 
fallen  out  of  the  buggy,  striking  on  his  head;  that  there- 
after he  complained  of  being  sick  at  the  stomach  and  of 
having  pains  in  his  head;  that  he  pai-took  very  freely  of 
intoxicants  during  the  day,  and  to  use  the  words  of  the 
witnesses,  "Was  as  drunk  as  he  could  be  and  get  around." 
He  went  with  the  others  to  the  dance,  and  there  drank 
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considerable  beer;  it  being  shown  that  he,  together  with 
the  other  persons  present,  drank  four  four-gallon  kegs 
of  that  beverage.  When  the  beer  was  all  consumed  Balliet, 
with  his  family,  accompanied  by  Blair,  returned  home,  it 
then  being  about  three  o'clock  on  the  morning  of  the  16th 
instant.  It  clearly  appears  that  the  deceased  was  very  much 
intoxicated,  and  that  when  in  that  condition  he  was  ex- 
tremely abusive  and  quarrelsome.  For  some  reason,  not 
disclosed  by  the  record,  on  arriving  at  his  home  he  became 
very  angry  with,  and  abusive  towards  J? lair;  calling  him 
vile  names  and  threatening  him  with  violence.  Thereupon 
the  accused,  who  had  retired,  got  up,  put  on  his  clothing 
and  started  to  leave  the  house,  when  the  deceased  called 
him  back,  and  for  a  short  time  seemed  to  be  in  a  better 
humor.  Blair  then  took  oflf  his  shoes  and  was  about  to  go 
to  bed  again  when  Balliet  repeated  his  abuse  and  threats 
of  violence.  Blair  again  stated  that  he  would  go  away,  and 
put  on  his  shoes  for  that  purpose,  when  the  deceased  viol- 
ently assaulted  him,  striking  him  with  such  force  as  to 
stagger  him.  The  events  which  followed  were  detailed  by 
one  Charles  Frost,  the  only  eye-witness  to  the  whole  trans- 
action, in  substance  as  follows  r 

"\\Tien  we  came  back  from  Heitman's  place  Alex  (mean- 
ing the  accused)  went  to  bed  with  the  boy,  John  Seller. 
I  also  went  to  bed,  but  Balliet  was  out  in  the  yard  cursing. 

He  cursed  Alex  and  called  him  a  s of  a  b .    Alex 

said  to  me,  what  is  that  Mr.  Balliet  said  about  me?  Oh, 
nothing  much  said  I ;  he  says  yes  he  did,  I  hear  him  and 
I  am  going  away,  and  he  got  up  and  went  out  of  doors. 
WTien  he  went  out  him  and  Balliet  talked  a  few  minutes 
and  thoy  come  back  in  as  good  friends  as  could  be,  and  he 
(meaning  the  defendant)  sat  down  on  the  edge  of  the  bed 
and  started  to  pull  oflF  his  shoes ;  then  Balliet  came  in  and 
went  right  by  me  and  talked  just  aa  nice  as  anybody  could 
for  a  few  minutes,  and  then  he  commenced  cursing  again. 
Alex  says,  I  am  going  if  you  are  going  to  act  that  way.  I 
am  going  down  to  Lee's,  and  he  pulled  his  shoes  right 
on  again  and  started,  and  he  almost  got  out  when  Balliet 
27 
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ealled  him  back^  and  says:  Come  back  here,  there  is  no 
use  of  going  oflf  mad  that  way.  And  Alex  turned  and  came 
back  and  sat  down  on  the  edge  of  the  bed  and  commenced 
to  take  off  his  shoes  again.  At  that  Balliet  comm^iced 
cursing  him  again,  and  he  hauled  off  and  struck  Alex,  and 
Alex  struck  him  and  he  went  about  two-thirds  of  the  way 
back  down,  and:  as  he  raised  up  he  come  back  at  Alex  with 
all  his  force  and  struck  him;  Alex  fell  back  and  Balliet  fell 
on  his  face  and  struck  the  floor,  and  hollered  ^help  me- 
Charlie^;  he  nev^r  knew  anything  more;  Alex  did  not 
have  any  instrument,  just  his  naked  hands." 

It  also  appears  that  before  the  assault  Balliet  had  said 
there  was  going  to  be  trouble,  and  he  wanted  the  witness 
Frost  to  help  him.  John  Seller  who  saw  part  of  the  trans- 
action, testified  in  substance  as  follows: 

"I  waa  in  bed  asleep,  and  when  my  step-father  (meaning 
the  deceased)  hollered  for  help  I  woke  up,  and  I  seen  my 
father  going  for  the  floor;  Alex  was  trying  to  hit  him, 
and  my  uncle  Charlie  Frost  was  holding  him.'' 

It  furth(T  appears  that  the  deceased  fell  on  his  face 
striking  the  edge  of  some  boards  that  were  in  the  corner  of 
the  room;  that  he  lay  there  until  he  was  pickt^l  up  and 
carried  out  of  doors;  that  Blair  helped  to  carry  him  out 
and  went  for  the  doctor,  and  in  other  ways  rendered  what 
assistance  he  could.  No  evidence  was  introduced  showing 
or  tending  to  show  any  previous  difficulty  between  the  ac- 
cused and  Balliet.  It  was  not  shown  that  any  ill-will  ex- 
isted between  them,  and  it  was  impossible  for  the  medical 
experts  to  say  whether  the  injuries  found  on  the  person  of 
the  dtH!eased  were  caused  by  a  blow  or  by  the  fall  described 
by  the  witnesses.  On  the  facts,  as  shown  by  the  evidence, 
epitomized  above,  the  court  gave  the  jury,  among  others, 
the  following  instruction : 

"No.  18.  The  jury  is  instructed,  that  a  party  chafed 
with  an  unlawful  killing  of  a  human  being  cannot  avail 
himself  of  the  claim  of  necessary  self-defense,  if  the  neces- 
sity for  such  defense  was  brought  on  by  his  own  deliberate, 
wrongful  act.     Therefore,  if  the  jury  believe,  fr<Mn  the 
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evidence,  that  the  defendant  sought,  brought  on  or  volun- 
tarily entered  into  a  difficulty  with  the  deceased  C.  Balliet, 
for  the  purpose  of  wreaking  vengonce  upon  him,  or  for  ac- 
complishing some  unlawful  purpose,  or  if  the  jury  should 
find  and  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  defendant  killed  the  deceased  at  the  time  when 
he  had,  because  of  the  acts  of  the  deceased,  no  reasonable 
apprehension  of  immediate  and  impending  injury  to  him- 
self, and  did  so  to  accomplish  some  unlawful  purpose,  or 
did  it  from  a  spirit  of  retaliation  and  revenge,  then  the 
def(»ndant  cannot  avail  himself  of  the  law  of  self-defense." 

The  giving  of  this  instruction  is  assigned  as  error.  It 
ck^arly  appears  that  the  instruction  is  not  supported  by 
the  evidence.  There  is  nothing  in  the  record  which  even 
remotely  establishes  or  tends  to  establish  a  state  of  facts 
to  which  this  instruction  could  apply.  There  was  not  a 
word  of  evidence  introduced  at  the  trial  from  which  the 
jury  might  even  infer  that  the  accused  had  an  unlawful 
purpose  in  view  when  he  defended  himself  against  the 
unprovoked  attack  of  the  deceased;  or  that  in  so  doing 
he  acted  from  a  spirit  of  retaliation  or  revenge.  It  is  a 
well  settled  rule  that  the  instructions  must  be  based  on 
the  evidence,  and  where  an  instruction  has  been  given 
without  any  testimony  to  support  it,  and  prejudice  results 
thereby,  it  is  reversible  error.  Clark  v.  State^  32  Neb.  246 ; 
Cinnj  V.  State,  4  Neb.  55;  Williams  v.  State,  6  Neb.  334. 

In  Walrath  v.  State,  8  Neb.  80,  it  was  said : 

"Instructions  to  the  jury  must  be  based  upon  and  be 
applicable  to  the  evidence;  and  it  is  error  to  instruct  th(^ 
jury  that  they  may  find  a  material  fact,  of  which  there  is 
no  evidence  from  which  it  may  be  legally  inferred." 

This  rule  is  approved  in  Ballard  v,  StatCfl9  Neb.  609,  and 
M  or  cart  y  v.  State,  46  Neb.  652.  By  the  instruction  com- 
plained of  the  jury  must  have  been  led  to  believe  that  there 
was  some  evidence  from  which  they  might  find  that  in  re- 
pelling the  assault  made  on  him  by  Balliet,  the  defendant 
had  in  view  an  unlawful  purpose,  and  acted  in  a  spirit  of 
hatred  and  revenge.     Without  doubt  the  jury  must  have 
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been  prejudiood  by  this  instruction,  and  the  giving  of  it 
was  reversible  error. 

The  record  contains  many  other  assignments  of  error, 
some  of  which  seen  to  re^iuire  a  reversal  of  the  judgment, 
but  it  is  unnecessary  to  consider  them  at  this  time. 
Neither  is  it  proper  or  necessary  to  comment  on  the  weight, 
character  and  effect  of  the  evicleuce. 

For  the  error  committcnl  by  giving  the  instruction  above 
quoted,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  a  new  trial. 

Revbbsed. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 
William  Spoueb,  Administratob. 

Filed  September  22, 1904.    No.  13,81L 

1.  Constitutional  Law.    The  act  of  1901  amending  section  592  of  the 

code,  limiting  the  time  for  commencing  proceedings  to  reverse, 
vacate  or  modify  judgments  or  final  orders,  is  valid  and  not  in 
conflict  with  section  11,  article  III  of  the  constitution. 

2.  Proceeding  in  Error.     The  filing  of  a  petition  in  error  and  the 

transcript  of  a  judgment  sought  to  be  reviewed  in  this  court 
after  the  expiration  of  six  months  from  the  rendition  of  such 
judgment  gives  this  court  no  jurisdiction. 

3. .    The  reasons  given  for  failing  to  commence  the  proceeding 

in  error  herein  within  the  time  limited  by  the  statute  examined 
and  held  insufiicient. 

Erkor  to  the  district  court  for  Cass  county:     Paul 
Jessen,  Judge.    Dismissed. 

Samuel  Chapman^  M.  A.  Low  and  W.  F.  Evans,  for 
plaintiff  in  error. 

H.  D.  Travis,  Jesse  L.  Root  and  William  Deles  Dernier, 
contra. 

Barnes,  J. 

This  case  is  before  us  on  an  objection  to  our  jurisdiction. 
It  appears  that  one  William  Sporer,  as  administrator  of 
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the  estate  of  Henry  J.  Hennings,  deceased,  commenced 
this  action  in  the  district  court  for  Cass  county  against 
the  Chicago,  Rock  Island  &  Pacific  Railway  Company  to 
recover  damagc^s  to  the  next  of  kin  of  the  deceased,  whose 
death,  it  was  alleged,  was  caused  by  the  wrongful  act  of 
the  defendant  company.  A  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff,  and  the  company  prosecuted 
error.  It  further  appears  that  the  judgment  of  the  district 
court  was  rendered  on  the  2d  day  of  December,  1903,  and 
the  transcript  and  petition  in  error  were  filed  in  this  court 
on  the  18th  day  of  June,  1904.  It  is  thus  clearly  shown 
that  more  than  six  months  had  elapsed  from  the  rendition 
of  the  judgment  to  the  commencement  of  the  proceedings 
in  error  herein,  and  this  is  the  ground  on  which  the  defend- 
ant in  error  challenges  our  jurisdiction. 

Section  592  of  the  code,  as  it  stood  before  the  amend- 
ment of  1901,  provided  that  proceedings  in  error  should 
be  commenced  within  one  year  from  the  date  of  the  rendi- 
tion of  the  judgment  in  the  district  court,  and  by  the 
amendment  above  mentioned  the  time  within  which  liuch 
proceedings  should  be  commenced  was  reduced  to  six 
months.  The  defendant  company,  in  order  to  avoid  the 
consequences  of  its  delay  and  sustain  the  jurisdiction  of 
this  court,  contends  that  the  amendment  of  1901  was  un- 
constitutional and  void,  for  the  reason  that  the  subject  of 
the  bill  amending  the  original  section  is  not  clearly  ex- 
pressed in  the  title,  bb  is  required  by  section  11,  article  III 
of  the  constitution,  which  provides : 

"No  bill  shall  contain  more  than  one  subject,  and  the 
same  shall  be  clearly  expressed  in  its  title.  And  no  law 
shall  be  amended  unless  the  new  act  contain  the  section 
or  sections  so  amended  and  the  section  or  sections  so 
amended  shall  be  repealed." 

In  determining  this  question  we  must  keep  in  mind  that 
it  is  the  duty  of  this  court  to  uphold  the  acts  of  the  legisla- 
ture, unless  they  clearly  violate  some  constitutional  pro- 
vision. The  object  of  the  provision  above  quoted  is  to  pre- 
vent incorporating  into  a  bill  before  the  legislature  pro- 
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visions  which  have  no  connection  with  its  general  object, 
and  of  which  the  title  gives  no  indication.  White  v.  Vity 
of  Lincoln  J  5  Neb.  505.  The  title  of  the  act  in  question  in 
this  case  is : 

"An  act  to  amend  section  592  of  the  code  of  civil  pro- 
cedure, Compiled  Statutes  of  Nebraska  for  1899,  and  to 
repeal  said  orii^inal  section."    (Laws,  1901,  ch.  82.) 

At  that  time  the  original  section  referred  to  provided 
for  a  limitation  of  the  time  for  commencing  proceedings 
to  reverse,  vacate  or  modify  judgments  or  final  orders. 
This  was  the  only  subject  mentioned  in  the  section,  and 
in  that  respect  section  592  of  the  code,  as  found  in  the 
Revised  Statutes  of  1866,  has  remained  the  same,  and  by 
the  same  number  until  the  present  time.  The  section  has 
contained  but  one  subject  during  all  this  time,  to  wit:  The 
time  for  commencing  proceedings  in  error.  There  is  but 
one  section  592  of  the  code,  and  ever  has  been.  The  bill 
in  question  contained  nothing  except  that  which  was  ger- 
mane to  the  subject  matter  of  s(H*tion  592.  Clearly  there 
wa*s  nothing  incorporated  in  the  bill  but  that  which  had  a 
direct  connection  with  the  general  object  of  both  the 
original  section  and  the  amendment.  The  title  gave  notice 
thp'  H  was  intended  to  amend  section  592.  This  section 
treated  of  but  one  subject.  The  bill  amended  it  in  regard 
to  that  particular  subject,  and  no  one,  however  dull  of 
comprehension,  could  have  been  misk^  as  to  the  purpose 
of  the  legislation  proposed  by  the  amendment. 

Again,  in  //*  re  Wliiti%  33  Neb.  812,  it  was  held: 

"The  Compiled  Statu t(*s  having  been  published  under 
authority  of  law,  and  being  supposed  to  contain  all  the 
laws  in  force  at  the  date  of  publication,  umy  be  amended 
by  a  proper  reference  thereto,  and  if  the  auu^idatory  act 
cl(\arly  points  out  the  portion  of  the  statute  amended,  the 
objection  that  the  amendment  is  of  the  CompiUnl  Statutes 
will  be  unavailing." 

In  that  case  it  was  further  said : 

"The  legislature  has  the  right  to  choose  the  title  of  any 
act  passed  by  it,  and  although  that  chosen  may  not  be  the 
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most  appropriate,  yet  unl<^ss  tlie  act  is  not  within  the  title, 
or  contains  two  or  more  subjects,  or  otherwise  violates  the 
constitution,  it  would  not  be  declared  unconstitutional.^' 

In  McCall  t?.  Baney  45  Fed.  828,  it  was  held:  An  act 
"entitled  *An  act  to  amend  section  3101  *  *  *  of 
the  annotated  laws  of  Oregon,'  in  which  said  section  is  set 
out  as  amended,  is  not  in  conflict  with  either  section  20  or 
22  of  article  4  of  the  constitution  of  Oregon." 

An  examination  of  the  constitution  of  that  state  dis- 
closes that,  in  addition  to  the  provisions  relied  on  by  the 
defendant  herein,  it  contains  the  following: 

"No  act  shall  ever  be  revised  or  amended  by  mere  refer- 
ence to  its  title,  but  the  act  revised  or  section  amended 
shall  be  set  forth  and  published  at  full  length." 

It  will  be  observed  that  the  constitution  of  this  state 
does  not  prohibit  amendments  by  title;  and  if  the  amend- 
ment in  that  case  under  such  a  constitutional  provision 
was  valid,  it  would  seem  that  the  act  in  question  is  not 
vulnerable  to  the  defendant's  objection,  that  it  conflicts 
with  the  provisions  of  our  constitution.  In  County  of  (Jass 
i\  County  of  Sarpy ^  63  Neb.  813,  an  act  entitled  "An  act  to 
amend  se(*tion  88,  chapter  78  of  the  Compiled  Statutes  of 
Nebraska  of  1897,  and  to  repeal  said  original  section,"  was 
held  valid.  In  Brandon  v.  State,  16  Ind.  197,  and  in  State 
i\  Bowers,  14  Ind.  195,  it  was  held  that  if  the  title  to  the 
original  act  is  sufficient  to  embrace  the  matters  covered 
by  the  provisions  of  an  act  amendatory  thereof  it  is  un- 
necessary to  inquire  whether  the  title  of  the  amendatory 
act  would  of  itself  be  sufficient.  This  rule  also  has  the 
approval  of  Judge  Cooley  in  his  valuable  Avork  on  Con- 
stitutional Limitations  (5th  ed.),  *146,  and  note.  See 
alsoifi7/cr  v.  Htirford,  13  Neb.  13;Fenton  i\  Yule,  27  Neb. 
758,  and  Oatling  v.  Lane,  17  Neb.  80. 

It  seems,  therefore,  both  on  principle  and  precedent, 
that  the  amendatory  act  in  question  is  valid,  and  it  is 
therefore  upheld. 

The  filing  of  a  petition  in  error  with  a  transcript  of  the 
judgment  complained  of,  and  the  issuance  of  a  summons 
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in  error  thereon  within  six  months  after  the  rendition  of 
such  judgment,  together  with  the  service  of  such  summons, 
alone  gives  this  court  jurisdiction  to  review  the  proceed- 
ings of  the  district  court  in  an  action  at  law.  It  follows 
that  the  objection  to  our  jurisdiction  must  be  sustained 
unless  a  valid  excuse  has  been  shown  for  a  failure  to  per- 
ft*ct  the  error  procecnlings  within  the  time  limited  by  the 
statute.  The  only  excuse  presented  by  counsel  for  the  de- 
fendant company  is  that  he  relied  on  the  clerk  of  the  dis- 
trict court  to  inform  him  of  the  time  when  his  transcript 
must  be  filed  in  this  court.  This  does  not  deserve  serious 
consideration.  Counsel  who  tried  the  case  knew  when  the 
judgment  was  rendered  and  when  his  time  to  perfect  his 
error  proceedings  would  expire,  much  better  than  the  clerk 
of  the  district  court,  or  any  one  else.  It  is  to  be  regretted 
that  the  defendant  company  cannot  have  the  proceedings 
of  the  trial  court  reviewed.  But  we  see  no  way  to  avoid 
the  consequences  of  the  delay,  which  unfortunately  has 
occurred  in  this  case.  Therefore  the  objection  to  our  juris- 
diction is  sustained,  and  the  proceeding  in  error  is  hereby 


Dismissed. 


Edward  Cassidy  v.  Charles  B.  Collier,  Executor. 

Filed  September  22, 1904.    No.  13  547. 

Bevlew.  In  an  action  at  law  In  which  no  motion  for  new  trial  has 
been  filed  In  the  district  court,  this  court  will  not  consider  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  judg- 
ment 

Error  to  the  district  court  for  Douglas  county:    Guy 
R.  C.  Read,  Judge.    Afflrmed. 

Hall  d  McCulloch^  for  plaintiff  in  error. 

A.  0.  Troup  and  Sicitzler  d  St.  Clair,  contra. 
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Oldham,  C. 

This  was  an  action  on  a  claim  filed  in  the  county  court 
of  Douglas  county  against  the  estate  of  Henry  L.  Collier, 
doci'^ased.  The  claim  Avas  disallowed  by  the  county  court 
and  an  appeal  was  taken  by  the  claimant  to  the  district 
court,  where  on  a  trial  de  novo  a  judgment  was  rendered 
in  favor  of  the  executor  of  the  estate  and  against  the  claim- 
ant, and  the  claimant  brings  error  to  this  court. 

No  motion  for  a  new  trial  was  filed  in  the  court  below. 
This  being  an  action  at  law,  questions  concerning  errors 
alleged  to  have  occurred  during  the  progress  of  the  trial 
will  not  be  considered  by  this  court  in  the  absence  of  a 
motion  for  new  trial  in  the  court  below.  It  is  not  claimed 
that  the  pleadings  are  insuflBcient  to  sustain  the  judgment. 
The  question  urged  is  as  to  the  sufiiclency  of  the  testimony 
to  support  the  judgment,  but  this  question  we  cannot  ex- 
amine in  the  absence  of  a  motion  for  a  new  trial. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  ( 'ourt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affibmbd. 


John  H.  Levy  v.  Chables  B.  Collier,  Executor. 

FiLRD  Seftembcb  22, 1904.    No.  13,548. 

Judgment  of  the  district  court  affirmed  for  the  reason  set  forth  in 
Cassidy  i?.  Collier,  ante,  p.  876. 

Error  to  the  district  court  for  Douglas  county:    Guy 
R.  C.  Read,  Judge.    Affirmed. 

Hall  &  McCiiUoch,  for  plaintiff  in  error. 

A.  C.  Troup  and  Sicitzlcr  d  St  Clair,  contra. 
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Oldham^  C. 

This  case  stands  on  all  fours  with  €assidy  v.  Collier, 
ante,  p.  376^  and  was  submitted  on  the  same  briefs,  tried 
at  the  same  time,  by  the  same  counsel,  in  the  same  court, 
on  identical  records.  Hence,  for  the  reasons  assigned  in 
Cassidy  v.  Collier,  we  rc^commend  that  the  judgment  of  the 
district  <;ourt  be  aflBrraod. 

Ames  and  Letton,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Lucy  A.  Colby  v.  Mary  J.  Foxworthy 

Filed  September  22,1904.    No.  13,633. 

1.  Petition:    Sufficiency.     Amended  petition  examined,  and  held  to 

state  a  good  cause  of  action. 

* 

2.  Contract:    Alteration.    The  alteration  of  a  written  contract  by  a 

stranger,  without  the  privity  or  consent  of  the  parties  interested, 
will  not  avoid  the  contract,  where  the  contents  of  the  same,  as 
It  originally  stood,  can  be  ascertained. 

Error  to  the  district  court  for  Lancaster  county :  Ed- 
ward P.  Holmes,  Judge.    Reversed, 

Flansburg  &  Williamfi,  for  plaintiff  in  error. 

L.  C.  Burr,  contra. 

Oldham,  C. 

This  is  an  action  to  foreclose  a  real  estate  mortgage, 
and  is  before  this  court  for  a  second  review,  this  time  on 
a  petition  in  error  by  plaintiff  to  set  aside  a  judgement 
for  the  defendant  entered  in  the  court  below.  The  opinion 
in  this  case  on  the  first  hearing  is  found   in  64  Neb, 
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216.  This  opinion  contains  a  full  and  complete  state- 
ment of  the  issues  then  involved  in  the  controversy.  At 
the  first  hearing,  plaintiff  alleged  on  her  note  and  mort- 
gage; defendant  answered  pleading  a  material  alteration 
of  the  instrument  by  the  insertion  of  the  word  "gold'' 
before  dollars  in  both  the  note  and  mortgage,  after  their 
execution  and  delivery  to  the  Lombard  Investment 
f'ompany,  without  the  knowledge,  consent  or  acquiescence 
of  the  defendant.  To  this  answer  the  plaintiff  had  replies! 
with  a  general  denial,  and  a  plea  of  estoppel  by  reason  of 
defendant  having  paid  nine  of  the  interest  coupons  attached 
to  the  note,  containing  the  same  alteration,  without  objec- 
tion. At  the  first  trial  the  district  court  found  the  issues 
in  favor  of  the  plaintiff,  holding  that,  by  the  payment  of 
the  interest  coupons,  defendant  was  estoppcxl  from  com- 
plaining of  the  alteration  in  the  note.  When  this  judg- 
ment was  reviewed,  we  held  that  the  alteration  by  the 
insertion  of  the  word  "gold''  iK^fore  dollars  in  the  instru- 
ment was  a  material  alteration,  and  that  the  evidence  was 
not  suflScient  to  show  that  defendant  was  estopped  from 
pleading  this  alteration  by  payment  of  the  different  cou- 
pons attached  to  the  note. 

WTien  the  cause  was  remanded  for  a  new  trial,  plaintiff 
filed  an  amended  petition  in  the  court  below  in  which  it 
was  alleged,  in  substance,  that  the  note  was  originally 
given  without  the  word  "gold"  therein,  but  that,  after  the 
execution  and  delivery  of  the  note  and  mortgage,  some  one 
to  the  plaintiff  and  the  Lombard  Investment  Company  un- 
known, without  any  authority  and  without  the  instruc- 
tions or  the  concurrence  of  the  Lombard  Investment 
Company,  or  the  plaintiff,  accidently  or  inadvertently 
stamped  the  word  "gold"  therein.  The  prayer  of  the 
amended  petition  was  that  the  contract  as  evidenced  by 
the  mortgage  and  note^  with  the  word  "gold"  omitted, 
be  enforced.  Defendant  filed  a  motion  to  strike  the 
amended  pleading  from  the  files,  for  the  reason  that  it 
was  a  sham  pleading,  and  in  conflict  with  and  contra- 
dictory to  the  confessions  made  in  the  reply  of  the  plaintiff 
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Oldham^  C. 

This  case  stands  on  all  fours  with  CassiUh;  i\  Collier^ 
ante,  p.  376,  and  was  submitted  on  the  same  briefs,  tritnl 
at  the  same  time,  by  the  same  counsel,  in  the  same  court, 
on  identical  records.  Hence,  for  the  reasons  assigned  in 
Cassidy  v.  Colliery  we  recommend  that  the  jutl^ment  of  the 
district  >court  be  affirmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  Uie  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmeh. 


Lucy  A.  Colby  v.  Mary  J.  Foxwokthy 

Piled  September  22, 1904.    No.  13,633. 

1.  Petition:    Sufficiency.     Amended  petition  examined,  and  MH  to 

state  a  good  cause  of  action. 

* 

2.  Contract:    Alteration.     The  alteration  of  a  written  con t met  by  a 

stranger,  without  the  privity  or  consent  of  the  parties  intereated, 
will  not  avoid  the  contract,  where  the  contents  of  the  same,  an 
it  originally  stood^  can  be  ascertained. 

Error  to  the  district  court  for  Lancaster  countj:  Ed- 
ward P.  Holmes,  Judge.     Reversed. 

Flanaburg  &  Williams,  for  plaintiff  in  error. 

L.  C.  Burr,  contra. 

Oldham,  C. 

This  is  an  action  to  foreclose  a  real  estate  mortpja^^ 
and  is  before  this  court  for  a  second  revieM.  this  tinip  on 
a  petition  in  error  by  plaintiff  to  set  aside  a  jnd^iient 
for  the  defendant  entered  in  the  court  below.  Tli<*  opinion 
in   this  case  on  the  first  hearing  is  found   in   G4   Neb, 
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216.  This  opinion  contains  a  full  and  complete  state- 
nient  of  the  issnes  then  involved  in  the  controversy.  At 
the  first  hearinji:,  plaintiflF  alleged  on  her  note  and  mort- 
gage; defendant  answertnl  pleading  a  material  alteration 
at  the  instrument  by  the  insertion  of  the  word  "gold" 
before  dollars  in  both  the  note  and  mortgage,  after  their 
execution  and  delivery  to  the  Lombard  Investment 
Tompany,  without  the  knowledge,  consent  or  acquiescence 
of  the  defendant.  To  this  answer  the  plaintiff  had  replied 
with  a  general  denial,  and  a  plea  of  estoppel  by  reason  of 
defendant  having  paid  nine  of  the  interest  coupons  attached 
to  the  note,  containing  the  same  alteration,  without  objec- 
tion. At  the  first  trial  the  district  court  found  the  issues 
in  favor  of  the  plaintiff,  holding  that,  by  the  payment  of 
the  interest  coupons,  defendant  was  estopped  from  coin- 
plaining  of  tlie  alteration  in  the  note.  When  this  judg- 
ment was  reviewed,  we  held  that  the  alteration  by  the 
insertion  of  the  word  "gold''  before  dollars  in  the  instru- 
ment was  a  material  alteration,  and  that  the  evidence  was 
not  suflScient  to  show  that  defendant  was  estopped  from 
pleading  this  alteration  by  payment  of  the  different  cou- 
pons attached  to  the  note. 

When  the  cause  was  remanded  for  a  new  trial,  plaintiff 
filed  an  amended  petition  in  the  court  below  in  which  it 
was  alleged,  in  substance,  that  the  note  was  originally 
given  without  the  word  "gold"  therein,  but  that,  after  the 
execution  and  delivery  of  the  note  and  mortgage,  some  one 
to  the  plaintiff  and  the  Lombard  Investment  Company  un- 
known, without  any  authority  and  without  the  instruc- 
tions or  the  concurrence  of  the  Lombard  Investment 
Company,  or  the  plaintiff,  accidently  or  inadvertently 
stamped  the  word  "gold"  therein.  The  prayer  of  the 
amended  petition  was  that  the  contract  aB  evidenced  by 
the  mortgage  and  note,  with  the  word  "gold"  omitted, 
be  enforced.  Defendant  filed  a  motion  to  strike  the 
amended  pleading  from  the  files,  for  the  rea^ion  that  it 
was  a  sham  pleading,  and  in  conflict  with  and  -contra- 
dictory to  the  confessions  made  in  the  reply  of  the  plaintiff 


\ 
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to  the  original  answer  of  defendant,  and  to  all  the  record 
made  in  the  action  upon  the  former  trial  in  the  district 
and  supreme  courts,  and  for  the  further  reason  that  the 
amended  petition  alleged  a  new  and  different  cause  of 
action  from  that  set  forth  in  the  original  petition. 
Defendant  also  moved  for  judgment  on  the  pleadings  and 
mandate.  The  court  sustained  these  motions,  struck  the 
amended  petition,  and  entered  judgment  for  defendant 
upon  the  mandate  and  original  plexidings  on  file  in  the 
cause.  To  review  this  action  i)laintiff  brings  error  to  this 
court. 

Three  propositions  are  involved  in  this  controversy,  and 
but  three  are  determined  in  our  former  opinion,  and  are 
now  governed  by  the  rule  of  "the  law  of  the  case."  ^hv 
first  of  these  is  that  the  alteration  of  the  instrument  by 
inserting  the  word  "gold"  before  dollars  was  a  material 
alteration ;  the  second  is  that  the  defendant  is  not  estoppe<l 
from  pleading  this  defense  by  paying  without  objection 
the  nine  interest  coupons  attached  to  the  note,  which  con- 
tained this  condition;  third,  that  the  alteration  was  made 
without  defendant's  knowledge  and  after  the  execution 
of  the  note  and  mortgage. 

Plaintiflf  acquiesced  in  the  questions  of  law  and  of  fact 
determined  by  this  court  at  the  first  hearing  of  the  cause 
and  filed  an  amended  petition,  the  substance  of  which  has 
already  been  set  out  in  this  opinion,  in  which  she,  however, 
denied  any  knowledge  of  herself  or  her  assignor,  the  Lom- 
bard Investment  Company,  concerning  the  alteration  and 
mutilation  of  the  note  and  mortgage.  We  do  not  think  the 
amended  petition  was  a  departure  in  any  sense  from  the 
original  cause  of  action.  The  original  cause  was  instituted 
for  the  purpose  of  foreclosing  a  mortgage,  securing  a  note 
and  one  coupon  on  certain  lots  situated  in  the  city  of 
Lincoln,  Nebraska.  The  original  petition  was  the  ordinary 
statutory  petition  for  the  foreclosure  of  a  note  and  mort- 
gage. The  amended  petition  aims  at  the  same  end,  but  al- 
leges the  existence  of  facts,  probably  unknown  to  plaintiff 
at  the  time  the  original  petition  was  filed,  which  tend  to 
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show  a  spoliation  of  the  note  and  mortgage  by  an  inter- 
meddler,  without  the  knowledge  or  consent  of  either  plain- 
tiff or  her  assignor.  This  allegation  did  not  affect  the 
r(»lief  pray(*d  for  in  the  original  petition  in  any  manner 
because  the  original  petition  did  not  ask  for  a  judgment 
dirc^cting  the  payment  of  the  indebtedness  in  gold  dollars. 
The  amended  p(^tition  is  not  necessarily  contradictory  of 
any  fact  alleged  either  in  the  former  petition  or  in  plain- 
tiff's reply  to  defendant's  answer  to  such  petition.  It 
will  be  remembered  that  defendant's  answer  pleaded  a 
fraudulent  alteration  of  the  instrument  by  plaintiff  or  her 
assignor.  This  was  denied  by  the  reply  and  the  denial  of  a 
fraudulent  alteration  of  the  note  and  mortgage  by  either 
plaintiff'  or  her  assignor  is  in  no  wise  inconsistent  with 
or  contradictory  to  the  allegation  of  the  amended  peti- 
tion. 

It  therefore  seems  clear  that,  under  the  liberal  rule  of 
our  code  permitting  amendments  in  furtherance  of  justice, 
the  trial  court  should  have  permitted  the  filing  of  this  peti- 
tion on  terms  as  to  payment  of  costs  which  he  might  have 
deemed  fair  and  equitable,  unless  the  petition  wholly  failed 
to  state  a  cause  of  action.  In  view  of  the  modern  rule  that 
the  alteration  of  a  written  contract  by  a  stranger  without 
the  privity  or  consent  of  the  parties  interested  will  not 
avoid  the  contract  where  the  contents  of  the  same  can  be 
ascertained,  we  think  the  petition  stated  a  good  cause  of 
action.  This  rule  is  sustained  by  the  holdings  in  Waring 
V.  Smyth,  2  l^arb.  Oh.  (N.  Y.)  119;  Drum  v.  Drum,  133 
Mass.  566;  Fuller  v.  Oreen,  64  Wis.  159,  and  is  fully  recog- 
nized in  this  state  in  Walton  Plow  Co.  v.  Camphell,  35 
Neb.  173,  and  was  commented  upon  with  favor  by  Day,  C, 
in  the  first  opinion  rendered  in  the  instant  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Letton,  C,  concurs.    Ames,  C,  not  sitting. 

By  the  Court:     For  the  reasons  stated  in  the  foregoing 
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opinioB,  the  judgment  of  the  district  court  is  reversed  and 
the  eaufie  remanded  for  further  proceedings  «u!cording  to 
faiw. 

Reversed. 


City  op  South  Omaha  v.  Sarah  MoGavook. 

Filed  SEPTBicBiai  22, 1904.    No.  13,162. 

0poelal  AMessment:  Rkcovebt.  A  person  seeking  to  take  advantage 
of  subdivision  63  of  section  68,  cbapter  16,  laws  of  1S89,  known 
as  the  South  Omaha  charter  of  1889,  which  allows  taxes  to  be 
imid  before  delinquency  under  protest,  and  gives  the  right  to 
recover  the  same  back  from  the  city  if  illegal,  must  bring  him- 
self within  the  provisions  of  the  statute  by  paying  the  taxes  before 
the  whole  amount  is  delinquent  before  he  is  entitled  to  recoven 

Erjior  to  the  district  court  for  Douglas  county :  Paul 
Jessen,  Judge.    Reversed. 

A,  B.  Murdoch^  for  plaintiff  in  error. 

F.  A,  Brogan^  contra. 

Lbtton,  C. 

This  action  was  brought  by  the  defendant  in  error  in 
the  county  court  of  Douglas  county  to  recover  the  amount 
at  certain  special  assessments  on  her  property  levied  there- 
on by  the  city  of  South  Omaha,  and  paid  by  h(*r  under  pro- 
test. The  plaintiff  recovered  a  judgment  against  the  city 
in  the  county  court  and  also  on  appeal  in  the  district  court, 
to  reverse  which  judgment  the  plaintiff  in  error  has  prose- 
cuted this  procee<ling. 

The  action  was  commenced  under  subdivision  63  of  sec- 
tUm  68,  chapter  15,  laws,  1889,  known  as  the  "South  Omaha 
eharter  of  1889."  That  part  of  subdivision  63  which  is 
applicable  to  this  case  is  as  follows : 

"Any  party  feeling  aggrieved  by  any  such  special  tax  or 
assessment,  or  proceeding,  may  pay  the  said  special  taxes 
assessed  and  levied  upon  his,  her  or  its  property  or  such 
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instalments  thereof  as  may  be  due  at  any  time  before  the 
same  shall  become  delinquent,  under  protest,  and  with 
notice  in  writing  to  the  city  treasurer  thiit  he  intends  to 
sue  to  recover  the  sapie  back,  which  notice  shall  partic- 
ularly state  the  alleged  grievance  and  the  ground  thereof; 
whereupon  such  party  shall  have  the  right  to  bring  a  civil 
action  within  60  days  thereafter,  and  not  later,  to  recover 
back  so  much  of  the  special  taxes  paid  as  he  shall  show 
to  be  illegal,  inequitable  and  unjust,  the  costs  to  follow 
the  judgments,  or  to  be  apportioned  by  the  court  as  may 
seem  proper,  which  remedy  shall  be  exclusive."  It  appears 
that  the  special  assessment,  which  the  plaintiff  paid,  was 
assessed  against  her  property  for  the  puiT>ose  of  grading 
the  street  upon  which  her  property  abutted.  The  first 
instalment  of  the  tax  became  delinquent  in  1892.  The 
whole  tax  became  delinquent  in  1897.  The  payment  was 
made  by  defendant  in  error  on  October  8,  1900,  several 
years  after  the  last  instalment  became  delinquent.  The 
plaintiff  in  error  insists  that  the  defendant  in  error  did 
not  bring  herself  within  the  provisions  of  the  statute 
quoted,  having  failed  to  pay  the  tax  before  it  became  de- 
linquent, and  having  failed  to  give  notice  that  she  intended 
to  sue  to  recover  the  same  back,  and  that  consequently  the 
payment  of  the  tax  was  voluntary,  and  cannot  be  recovered 
back.  It  is  conceded  by  the  defendant  in  error  that  unless 
she  has  brought  herself  within  the  statute,  she  is  not 
entitled  to  recover. 

The  defendant  in  error  contends  that  a  proper  construc- 
tion of  the  statutory  provision  is,  that  a  party  who  wishes 
to  avail  himself  of  its  provisions  may  wait  until  after  the 
entire  tax  is  due  and  delinquent,  and  pay  it  as  a  whole, 
and  then  bring  his  action  to  recover  back  the  amount;  or, 
without  waiting  for  the  entire  amount  to  mature,  he  may 
pay  such  instalments  as  are  due,  but  in  that  case  he  must 
pay  them  before  they  become  delinquent.  In  other  words 
he  contends  that  the  phrase  "before  the  same  shall  become 
delinquent"  refers  only  to  the  instalments,  and  not  to  the 
entire  tax. 
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in  error  thereon  within  six  months  after  the  rendition  of 
such  judgment,  together  with  the  service  of  such  summons, 
alone  gives  this  court  jurisdiction  to  review  the  proceed- 
ings of  the  district  court  in  an  action  at  law.  It  follows 
that  the  objection  to  our  jurisdiction  must  be  sustained 
unless  a  valid  excuse  has  been  shown  for  a  failure  to  per- 
fect the  error  proceedings  within  the  time  limited  by  the 
statute.  The  only  excuse  presented  by  counsel  for  the  de- 
fendant company  is  that  he  relied  on  the  clerk  of  the  dis- 
trict court  to  inform  him  of  the  time  when  his  transcript 
must  be  filed  in  this  court.  This  does  not  deserve  serious 
consideration.  Counsel  who  tried  the  case  knew  when  the 
judgment  was  rendered  and  when  his  time  to  perfect  his 
error  proceedings  would  expire,  much  better  than  the  clerk 
of  the  district  court,  or  any  one  else.  It  is  to  be  regretted 
that  the  defendant  company  cannot  have  the  proceedings 
of  the  trial  court  reviewed.  But  we  see  no  way  to  avoid 
t!ie  consequences  of  the  delay,  which  unfortunately  has 
occurred  in  this  case.  Therefore  the  objection  to  our  juris- 
diction is  sustained,  and  the  proceeding  in  error  is  hereby 


Dismissed. 


Edward  Cassidy  v.  Charles  B.  Collier,  Executor. 

Filed  September  22,1904.    No.  13  547. 

Beview.  In  an  action  at  law  in  which  no  motion  for  nev/  trial  has 
been  filed  In  the  district  court,  this  court  will  not  consider  the 
question  of  the  sufficiency  of  the  evidence  to  sustain  the  judg- 
ment 

Error  to  the  district  court  for  Douglas  county:    Guy 
B.  C.  Read,  Judge.    Affirmed. 

Hall  d  McCulloch,  for  plaintiff  in  error. 

A.  0.  Troup  and  Sioitzler  d  St.  Clair,  contra. 
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Oldham,  C. 

This  was  an  action  on  a  claim  filed  in  the  county  court 
of  Douglas  county  against  the  estate  of  Henry  L.  Collier, 
deceased.  The  claim  was  disallowed  by  the  county  court 
and  an  appeal  was  taken  by  the  claimant  to  the  district 
court,  where  on  a  trial  de  novo  a  judgment  was  rendered 
in  favor  of  the  executor  of  the  estate  and  against  the  claim- 
ant, and  the  claimant  brings  error  to  this  court. 

No  motion  for  a  new  trial  was  filed  in  the  court  below. 
This  being  an  action  at  law,  questions  concerning  errors 
alleged  to  have  occurred  during  the  progress  of  the  trial 
will  not  be  considered  by  this  court  in  the  absence  of  a 
motion  for  new  trial  in  tte  court  below.  It  is  not  claimed 
that  the  pleadings  are  insufficient  to  sustain  the  judgment. 
The  question  urged  is  as  to  the  sufficiency  of  the  testimony 
to  support  the.  judgment,  but  this  question  we  cannot  ex- 
amine in  the  absence  of  a  motion  for  a  new  trial. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Letton,  CC,  concur. 

By  the  f A>urt :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


John  H.  Levy  v.  Charles  B.  Collier,  Executor. 

Filed  Septembeb  22, 1904.    No.  13,548. 

Tudgment  of  the  district  court  affirmed  for  the  reason  set  forth  in 
Cassidy  v.  Collier,  ante,  p.  876. 

Error  to  the  district  court  for  Douglas  county:    Guy 
B.  C.  Read,  Judge.    Affinned. 

Hall  d  McCuUoch,  for  plaintiff  in  error. 

A.  0.  Troup  and  Sicitzler  d  St.  Clair,  contra. 
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4. .    The  assQBsment  of  property  1b  not  final  until  acted  upon  by 

the  county  and  state  boards  of  equalization,  and  not  until  the 
action  of  the  latter  is  certified  to  the  county  clerks  of  the  different 
counties  and  by  them  extended  upon  the  tax  rolls. 

6. ,    An  assessment  Is  an  offlcial  listing  of  persons  and  property, 

with  an  estimate  of  the  value  of  the  property  of  each  for  pur- 
poses of  taxation. 

6. :     CoLLATEEAL  Attaok.    The  state  board,  in  the  equalization 

of  assessments  as  between  different  counties,  acts  in  a  quasi 
judicial  capacity,  and  the  action  taken  is  not  subject  to  collateral 
attack  except  upon  grounds  of  fraud  or  other  wrongful  conduct 
equivalent  thereto,  or  for  the  exercise  of  power  not  conferred  upon 
it  by  law. 

7. :     iMFBACHUfENT    The    action    of    the    state    board    in    the 

equalization  of  assessments  as  between  the  different  counties  in 

ordering  a  per  centum  of  increase  in  the  aggregate  valuation  of 

^  some  of  the  counties  cannot  be  impeached   in  the  absence  of 

<    fraud,  bad  faith  or  usurpation  of  power,  by  evidence  tending  to 

<1   prove  that  the  property  in  the  county  affected  was  assessed  by 

the  county  authorities  at  its  actual  cash  value. 


g  .     Notice.    No  notice  is*  required,  other  than  that  given  by 

statute,  of  the  time  and  place  of  meeting  or  of  action  taken  by 
the  state  board  in  the  equalization  of  the  assessments  ef  property 
of  the  different  counties  so  as  to  conform  to  law. 

9.  Constitutional  Law.  The  section  of  the  statute  providing  for  the 
equalization  of  the  assessments  of  property  as  between  the  dif- 
ferent counties  by  the  state  board  by  a  per  centum  of  increase 
or  decrease  of  the  aggregate  valuations  so  as  to  make  the  same 
conform  to  law  is  not  invalid  because  no  provisions  are  made 
for  an  appeal  from  such  action  to  the  courts  of  the  state. 

10. .    An  owner  is  not  deprived  of  his  property  without  due 

process  of  law  by  means  of  taxation,  if  he  has  an  opportunity 
to  question  its  validity  or  the  amount  of  such  tax  or  assessment 
at  some  stage  of  the  proceedings,  either  befc»'e  that  amount  is 
finally  determined,  or  in  subsequent  proceedings  for  its  collection. 

VL  Equalization:  Stahs  Boabd.  The  state  board  cannot,  under  the 
guise  of  equalization,  raise  valuations  merely  for  the  purpose  of 
making  such  increase,  but  when  an  increase  results  incidentally 
in  the  equalization  of  property,  so  that  all  property  may  bear  its 
equitable  proportion  of  the  burdens  of  taxation,  such  resulting  in- 
crease is  within  the  legitimate  exercise  of  the  power  to  equalize. 

12. :    .    The  state  board  of  equalization  cannot  deal  with 
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indiyidnal  assessments,  nor  take  into  consideration  inequalities 
as  between  individual  taxpayers,  but  it  deals  only  with  the  values 
of  the  taxable  property  of  a  county  as  a  whole. 

13.  :  County  Boabd.  Individual  discrepancies  and  inequalities,  the 

law  contemplates,  shall  be  corrected  and  equalized  by  county 
boards  of  equalization,  who  are  specially  empowered  to  hear  com- 
plaints and  grievances  as  between  individual  taxpayers,  and  to 
adjust  and  remedy  the  same' as  may  be  just  A  taxpayer  failing 
to  avail  himself  of  the  opportunity  thus  presented  has  no  legal 
ground  of  complaint  because  of  the  action  of  the  state  board  of 
equalization  in  lowering  or  raising  the  valuation  of  all  property 
in  a  county  so  as  to  conform  with  all  other  property  throughout 
the  state. 

14. :  Constitutional  Law.  The  fact  that  an  individual  tax- 
payer of  a  county  has  returned  for  assessment  a:nd  taxation  money 
on  hand  and  in  bank  at  its  full  face  value  will  not  prevent  the 
state  board  from  equalizing  the  assessment  by  raising  the  aggre- 
gate value  of  all  property  in  such  county  th^  per  centum  found 
necessary  to  bring  it  to  a  uniform  standard  with  all  property 
of  the  different  counties  of  the  state,  nor  do  provisions  of  this 
character  violate  the  fundamental  law  requiring  all  persons  and 
corporations  to  pay  a  tax  in  proportion  to  the  value  of  his,  her 
or  its  property. 

15. :     ,    Such  an  assessment  of  money  at  its  legal  value, 

and  an  order  of  increase  in  the  value  of  all  property  of  the 
county,  Including  such  money,  can,  at  most,  affect  only  the  one 
item  of  property  that  is  assessed  in  the  first  instance  at  its  face 
value. 

16.  Equity.  Whether  a  court  of  equity  would  grant  relief  from  such 
overvaluation  not  determined. 

1^.  Injunction.  In  no  event  will  an  injunction  lie  until  taxes  legally 
due  on  such  assessment  are  paid  or  tendered. 

HOLCOMB,  C.  J. 

The  state  board  of  equalization  and  assessment,  acting 
under  the  provisions  and  by  the  authority  of  section  130, 
article  I,  chapter  77,  Compiled  Statutes,  1903  (Annotated 
Statutes,  10529),  being  a  part  of  the  general  revenue  act, 
increased  the  aggr^ate  assessment  of  several  of  the 
counties  of  the  state,  including  that  of  the  county  of 
Nemaha,  which  was  raised  5  per  cent,  above  the  amount  as 
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assessed  and  equalized  by  the  county  authorities.  The 
action  thus  taken  being  certified  to  the  county  clerk  of  said 
county,  it  became  his  duty  under  said  section  to  add  to  the 
assessment  of  each  piece  or  parcel  of  property  assessed  in 
said  county  an  amount  equal  to  the  per  cent,  of  increase  so 
directed  as  aforesaid.  The  plaintiff  in  this  action  brought 
in  the  district  court  for  said  county  an  injunction  suit  for 
the  purpose  of  restraining  the  county  clerk  aiid  his  deputy 
from  extending  on  the  tax  rolls  of  said  county  the  per- 
centage of  increase  to  the  assessed  valuation  as  certified 
by  the  state  board  of  equalization.  After  joinder  of  issues 
and  a  hearing  to  the  court,  the  injunction  was  made  per- 
petual, and  the  defendants  prosecute  error  proceedings  in 
this  court 

The  substance  of  the  allegations  of  the  plaintiflf's  peti- 
tion on  which  is  gi-ounded  his  right  to  the  relief  prayed 
for  is  to  the  effect  that:  (a)  The  state  board  of  equaliza- 
tion, in  ordering  the  increase  complained  of,  acted  arbi- 
trarily, capriciously  and  fraudulently;  (6)  that  all  prop- 
(^rty,  both  real  and  personal,  in  Nemaha  county,  had  been 
valued  at  its  true,  full  and  actual  cash  value,  and  assessed 
at  one-fifth  thereof  as  provided  by  law,  by  the  local  author- 
ities, and  that  the  proposed  per  centum  of  increase  would 
operate  to  raise  the  value  of  all  property  above  its  actual 
cash  value,  discriminate  against  the  taxpayers  of  Nemaha 
county  and  violate  the  provisions  of  the  fundamental  law 
which  require  that  all  property  shall  be  assessed  so  that 
each  person  and  corporation  shall  pay  a  tax  in  proportion 
to  the  value  of  his,  her  or  its  property;  (c)  that  no  notice 
of  any  kind  was  given  to  the  taxpayers  of  Nemaha  county 
of  the  proposed  increase,  and  that  no  way  is  provided  by 
which  the  action  of  the  board  can  be  reviewed  in  a  court  of 
last  resort;  (d)  that  the  action  of  the  state  board  of  equali- 
zation was  null  and  void,  because  the  increase  of  the  aggre- 
gate valuation  of  the  several  counties  as  ordered  was,  in 
eflfect,  a  reassessment  of  property,  and  not  an  equalization 
thereof,  and  that  said  board  excc^eded  its  powers  and  juris- 
diction; (e)  there  are  also  allegations  to  be  found  in  the 
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petition  to  the  effect  that  two  certain  taxpayers  of  the 
county,  who  are  named,  listed  and  returned  for  assessment 
certain  sums  of  money  on  hand  and  in  bank^  which  were 
valued  and  assessed  at  their  full  legal  value,  and  that  there 
was  returned  for  assessment  and  assessed  in  said  county 
the  aggregate  sum  of  f306,505  in  money  at  its  full  face 
value;  and  that  the  state  board  of  equalization,  knowing 
such  facts,  without  authority,  and  in  excess  of  its  powers, 
by  said  order  of  increase  raised  the  valuation  of  such  prop- 
erty above  its  legal  and  face  value,  in  violation  of  the  pro- 
visions of  the  fundamental  law  requiring  uniformity  and 
equality  in  the  valuation  of  property  taxed  for  the  purpose 
of  raising  needful  revenues. 

The  constitutionality  of  the  section  under  which  the 
state  board  acted  is  specially  challenged  in  the  petition, 
but  the  grounds  advanced  an*  substantially  the  same  as 
those  above  mentioned  as  the  foundation  for  maintaining 
the  injunction  suit,  and  will  be  covered,  without  parti- 
cularly referring  thereto,  in  the  general  discussion  to  fol- 
low. 

1.  There  are  found  in  the  petition  allegations  of  a  very 
general  character  charging  that  the  state  board  of  equali- 
zation in  ordering  the  per  centum  of  increase  complaint^l 
of,  act^d  in  a  capricious,  arbitrary  and  fraudulent  manner. 
The  trial  court,  while  its  principal  finding  was  general  and 
in  favor  of  the  plaintiff  in  the  suit,  found  si)ecially,  "that 
the  state  board  of  equalization  and. assessment,  in  directing 
the  increase  of  five  per  cent,  to  the  assessed  valuation, 
acted  in  good  faith  and  without  fraud."  This  finding  is 
amply  supported  by  the  evidence,  and  is  the  only  one  that 
could  have  been  sustained.  It  is  not  to  be  doubted  that 
the  state  board  of  equalization,  in  taking  the  action  and 
making  the  order  complained  of,  acted  in  the  utmost  good 
faith,  with  a  view  solely  of  equalizing  the  assessments 
of  the  different  counties  of  the  state  in  the  discharge  of  a 
duty  imposed  upon  it  by  law.  The  board  is  not  under  the 
statute  required  to  enter  into  a  formal  judicial  investiga- 
tion of  the  values  of  property  to  be  affected  by  its  action 
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in  the  discharge  of  its  duties  aB  a  board  of  equalization. 
It  is  its  duty  under  the  law  to  adjust  and  equalize  the 
valuation  of  real  and  personal  property  in  the  different 
counties  by  a  per  centum  of  increase  or  decrease  of  the 
aggregate  valuation  of  the  county,  with  the  view  of  appor- 
tioning equitably  the  burden  of  state  government,  and,  in 
doing  so,  each  member  acts  upon  his  own  knowledge  of 
the  facts  and  without  requiring  other  evidence.  The  fact 
that  valuations  are  increased  or  decreased  in  any  one 
county  without  the  examination  of  witnesses  is  immaterial. 
When  the  board  has  before  it  the  abstracts  of  assessment 
of  the  different  counties,  such  as  are  required  to  be  formu- 
lated and  furnish(»d  for  its  information  under  the  law,  it 
is  in  a  position  to  proceed  in  the  discharge  of  its  duties  per- 
taining to  the  equalization  of  assessments  of  the  different 
counties,  and  is  authorized  to  act  upon  such  infromation 
and  the  knowledge  of  its  members  as  to  values  of  property 
generally,  without  further  or  different  information  or 
greater  formality.  1  Cooley,  Taxation  (3d  ed.),  784;  1 
Desty,  Taxation,  505;  People  v.  Lothrop,  3  Colo.  428; 
Mayor  of  City  of  Netv  York  v.  Davenport,  92  N.  Y.  604; 
St.  Lmiis,  V.  &  T.  U.  R.  Co.  v.  Surrell,  88  111.  535.  The 
question  therefore  of  fraud,  arbitrary  or  capricious  action, 
or  other  alleged  improper  motive  or  conduct  on  the  part 
of  the  different  members  of  the  board  in  entering  the  order 
complained  of,  must  be  eliminated  in  the  consideration  of 
all  further  questions  arising  in  the  case. 

2.  Broadly  statnl,  the  principal  ground  relied  on  to 
maintain  the  injunction  sued  for  is  the  alleged  fact  that  all 
property  in  Nemaha  county  was  value<l  by  the  county 
authorities  at  its  full  and  actual  cash  value,  and  that  the 
proposed  increase  ordered  by  the  state  board  of  equaliza- 
tion will  result  in  an  overvaluation  of  property,  operate 
as  a  discrimination  against  the  taxpayers  of  the  county, 
in  that  it  compels  them  to  pay  taxes  on  property  they  do 
not  possess,  in  violation  of  the  constitutional  rule  requiring 
taxation  to  be  according  to  the  value  of  the  proi)erty  taxed. 
The  weakness  of  the  position  assumed  lies  in  the  premises 
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advanced  in  support  of  it.  It  is  not  conceded  that  the 
property  assessed  in  this  county  as  valued  by  the  county 
authorities  is  assessed  at  its  full  value;  nor  can  it  be  ac- 
cepted as  a  sound  proposition  that  the  values  placed  on 
the  property  listed  with  and  assessed  by  the  county  asses- 
sor and  his  deputies  are  conclusive  and  binding  on  the 
state  board  of  equalization  as  being  the  true  and  actual 
values  thereof.  The  values  of  property  on  which  taxes 
are  to  be  levied  are,  under  the  statute,  to  be  determinedj 
not  by  the  county  assessor  alone,  but  only  in  conjunction 
with  equalizing  boards  which  are  provided  for  the  very 
purpose  of  correcting  errors  and  inequalities  in  valua- 
tions as  fixed  by  the  assessor,  and  to  bring  all  property 
values  to  a  uniform  standard.  It  is  the  duty  of  the  county 
assessor  and  his  deputies  to  list  all  property  in  the  county 
subject  to  taxation,  and  value  the  same  in  the  assessment 
thereof  at  its  actual  cash  value.  After  the  property  has 
thus  be^n  scheduled  and  assessed  and  returned  to  the 
county  board,  it  is  the  duty  of  the  latter,  under  the  pro- 
visions of  section  121,  article  I,  chapter  77,  Compiled 
Statutes,  1903  (Annotated  Statutes,  10520),  to  fairly  and 
impartially  equalize  the  valuation  of-the  personal  property 
and  the  real  estate  by  raising  or  lowering  the  valuation  as 
returned  by  the  county  assessor,  and  to  hear  grievances  and 
complaints  regarding  the  different  assessments  returned, 
and  to  review  and  correct  the  same  as  shall  appear  to  be 
just;  all  of  which  is  to  be  done  in  the  manner  provided  in 
said  section.  By  the  section  under  consideration,  after 
the  forwarding  of  abstracts  of  the  assessments  of  the  dif- 
ferent counties  as  is  provided  in  the  revenue  act,  it  is 
made  the  duty  of  the  state  board  of  equalization,  at  the 
time  and  place  therein  stated,  to  meet  for  the  purpose  of 
equalizing  assessments  as  between  the  different  counties, 
and  to  examine  the  abstracts  of  property  assessed  for  taxa- 
tion in  the  several  counties  and  to  equalize  such  assess- 
ments so  as  to  make  the  same  conform  to  law.  For  that 
purpose,  power  is  given  the  state  board  to  increase  or  de- 
crease the  assessed  valuation  of  any  county  by  a  per  centum 
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and  to  certify  th^  same  to  the  county  ch^k  of  the  county  af- 
fected, whose  duty  it  is  to  add  to  or  deduct  from  each  piece 
or  parcel  of  property  an  amount  equal  to  the  per  cent,  of 
increase  or  decrease  as  thus  fixed  by  the  state  board.  The 
assessment  and  valuation  of  property,  a^  well  as  the  sub- 
ject of  taxation  generally,  is  purely  a  matter  for  the  legis- 
lature, whose  power  in  the  premises  is  plenary  except  as 
limited  by  the  constitution.  By  the  constitution  it  is  ex- 
pressly said  that  the  value  of  property  on  which  taxes  are 
levied  shall  be  determined  in  such  manner  as  the  legisla- 
ture shall  direct.  The  legislature  has  provided  by  statute 
that  the  county  assessor  shall  ascertain  the  value  in  th(» 
first  instance,  and  that  the  valuation  as  thus  determined 
is  subject  to  correction  and  review  as  between  individual 
taxpayers  and  taxing  districts  in  the  county  by  the  county 
board  of  e<iualization  and  that  the  values  of  the  property 
of  the  different  counties  in  the  aggregate  as  thus  deter- 
mined may  be  adjusted  and  equalized  by  the  state  board 
of  equalization,  to  the  end  that  all  property  of  the  different 
counties  may  contribute  its  just  and  equitable  proi)oi»tion 
of  the  public  revenues.  These  several  steps,  then,  it  will 
be  observed,  are  necessary  to  be  taken  in  order  that  values 
may  be  legally  and  finally  ascertaincni  for  the  purpose  of 
levying  taxes  as  a  means  of  producing  revenues.  This 
method  of  determining  values  for  purposes  of  taxation 
is  contemplated  not  only  by  the  statutory  law,  but  also 
by  the  constitution,  which  in  terms  confides  the  subject 
to  the  legislative  branch  of  government  That  these  dif- 
f(^rent  steps  are  all  essential  to  the  ascertainment  of  the 
true  value  of  property,  and  the  making  of  a  valid  assess- 
ment, is  made  manifest  by  the  langiiage  of  section  132, 
article  I,  chapter  77,  Compiled  Statutes,  1903  (Annotated 
Statutes,  10531).  It  is  there  declared  that  no  assessment 
shall  be  deemed  final  until  the  action  of  the  state  board 
shall  have  been  had  and  certified  to  the  county  clerks,  and 
by  them  extended  upon  the  tax  rolls,  and  that  the  assess- 
ment as  made  and  corrected  by  the  county  board  of  equali- 
zation and  by  the  state  board  shall  be  the  final  assessment 
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of  property  for  that  year,  and  taxes  for  all  purposes  shall 
be  levied  upon  such  final  assessment.  An  assessment 
means  the  determination  of  the  value  of  a  man's  properly 
for  the  purpose  of  levying  a  tax;  an  official  listing  of 
persons  and  property  with  an  estimate  of  the  value  of 
the  property  of  each  for  purposes  of  taxation.  3  Cyc.  1111, 
\^^lerein,  then,  may  it  be  said  that  the  state  board  of 
equalization  has  transcended  its  powers  and  acted  beyond 
the  scoi)e  of  its  authority  in  regard  to  the  matters  com- 
plained of?  The  actions  not  only  of  the  county  assessor  in 
fixing  the  valuation  in  the  firfet  instance,  but  also  that  of 
the  county  board  of  equalization  and  of  the  state  board  of 
equalization  in  equalizing  as  between  different  counties, 
are  in  their  nature  quasi  judicial,  and  are  not  subject  to 
collateral  attack  except  upon  grounds  of  fraud,  actual  or 
constructive,  or  for  the  exercise  of  a  power  not  conferred 
upon  them  by  statute.  In  State  v.  Savage,  65  Neb.  714, 
it  is  held: 

"In  assessing  property  for  taxation  purposes  the  board 
is  clothed  with  quasi  judicial  powers  as  to  the  valuation 
of  such  property,  and  when  it  has  once  acted  on  sufficient 
information,  and  expressed  an  honest  judgment  as  to  such 
value,  its  judgment  cannot  be  controlled  by  the  writ  of 
mandamus."  Also  "The  presumption  is  that>  when  an 
officer  or  assessing  body  values  property  for  assessment 
purposes,  he  or  it  acts  fairly  and  impartially  in  fixing  such 
valuation." 
y^Jkn  1  Cooley,  Taxation  (3d  ed.),  784,  it  is  said: 
^y^  "E(iualization  of  assessments  has  for  its  general  purpose 
to  bring  the  assessments  of  different  parts  of  a  taxing 
district  to  the  same  relative  standard,  so  that  no  one  of 
the  parts  may  be  compelled  to  pay  a  disproportionate  part 
of  the  tax.  To  accomplish  this  purpose  assessment  rolls 
are  equalized  by  county  courts,  boards  of  supervisors  or 
commissioners,  and  the  aggregate  of  the  county  assess- 
ments by  a  state  board  established  for  the  purpose.  This 
is  not  done  by  changing  individual  assessments,  but  by 
fixing  the  aggregate  sums  for  the  sev(*ral  districts  at  what, 
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in  the  opinion  of  the  board,  they  should  be,  so  that  general 
taxes  may  be  levied  according  to  this  determination,  in- 
stead of  on  the  assessor's  footings.  These  boards  act 
judicially  in  equalizing,  and  their  decision  is  conclusive. 
•  *  *  In  raising  or  reducing  the  assessment  of  a  dis- 
trict, it  is  sufficient  for  the  board  to  designate  a  percentage 
of  increase  or  reduction." 

Under  a  revenue  statute  essentially  similar  to  ours  in 
respect  of  the  matter  now  under  consideration,  it  is  said 
by  the  appellate  court  of  the  state  of  Indiana : 

"County  boards  of  review 'and  the  state  board  of  tax 
commissioners  are  clothed  with  qva^i  judicial  powers  in 
bringing  about  uniformity  and  equality  of  taxation.  The 
acts  of  these  boards  are  judicial  in  their  character,  and 
their  judgments  are  not  open  to  collateral  attack.  If  errors 
or  irregularities  are  committed,  they  must  be  corrected 
in  the  mode  pointed  out  by  the  statute;  and  if  not  so  cor- 
rect(Hl,  they  are  conclusive ;  for  courts  have  not  the  power 
to  control  their  discretion."  Bifff/^  r.  Board  of  Commw- 
sioners,  7  Ind.  App.  142.  See  also  Jones  v.  Rushville 
National  Oas  Co.,  135  Ind.  595.  Other  authorities  might 
be  cited  without  number,  but  the  above  are  believed  suf- 
ficient to  set  at  rest  the  contention  that  the  action  of  the 
state  board,  in  regard  to  the  order  complained  of,  can 
be  impeached  by  an  attempt  to  show  that  the  property  in 
Nemaha  county  had  been  by  the  assessors  valued  at  its  full 
and  actual  cash  value.  As  well  might  an  issue  be  raised 
as  to  the  value  placed  by  the  county  assessor  on  the  prop- 
erty of  each  individual  taxpayer,  and  an  attempt  made  to 
annul  the  assessment  on  the  ground  of  overvaluation, 
which  the  authorities  are  all  agreed  cannot  be  done.  In 
the  absence  of  fraud,  or  other  misconduct,  or  arbitrai'y 
exercise  of  power  equivalent  thereto,  the  rule  is  universal 
to  the  effect  that  the  discretion  of  assessing  officers  and 
boards  of  equalization  cannot  be  controlled  by  the  courts 
in  collateral  proceedings,  nor  can  errors  of  judgment  and 
overvaluation  in  the  assessment  of  property  be  rightfully 
reviewed  by  them  in  the  absence  of  statutes  authorising 
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such  proceedings.  Loewenthal  v.  People,  192  111.  223 ;  Jfew 
Haven  Clock  Co.  v.  Kochersperger,  175  111.  383;  State  v. 
Savage,  supra;  1  High^  Injunctions  (4tli  ecL),  sees.  490, 
493. 

3.  With  reference  to  the  allied  want  of  notice  of  the 
meeting  of  the  state  board  of  equalization^  none  is  required. 
The  section  under  which  the  board  acted  Axes  the  time  and 
place  of  the  meeting,  and  this  of  itself  is  suflScient  notice, 
even  though  one  were  required,  to  the  different  counties 
and  all  persons  interested,  of  the  time  and  place  of  such 
meeting.  By  this  statute  all  are  wame<l  as  to  when  the 
meeting  will  occur,  and  the  nature  of  the  action  which 
may  be  taken  in  pursuance  of  the  power  therein  conferred 
upon  the  board.  The  section  meets  all  legal  requirements 
as  to  public  notice,  and  no  additional  duty  devolves  upon 
the  board  to  notify  any  of  the  time  and  place  of  its  meet- 
ing, or  of  its  contemplated  action  when  convened  for  the 
purpost^s  contemplated  by  the  statute.  Hallo  v,  Helmer,  12 
Neb.  87,  is  a  cajse  directly  in  point.  It  is  there  held  that 
where  the  valuation  of  property  as  returned  by  the  assessor 
as  to  an  entire  precinct  or  tax  district  is  relatively  too 
low  or  too  high,  it  may  be  raised  or  lowered  by  the  board 
of  equalization  without  notice  previously  given  to  the 
property  owners.  Citing  Dundy  i\  Richardson  County, 
8  Neb.  508,  in  support  of  the  rule.  Of  like  effect  is  1 
Cooley,  Taxation  (3d  ed.),  786;  Spalding  v.  Hill,  86  Ky. 
656;  State  v.  Armstrong,  19  Utah,  117. 

^^^lether  or  not  the  action  of  the  state  board  of  equaliza- 
tion in  ordering  a  per  centum  of  increase  to  the  aggregate 
valuation  of  the  property  in  the  diffenmt  counties  affected 
by  the  order  may  be  reviewed  by  proceedings  in  error  in 
the  courts  need  not  here  be  determined.  In  either  event, 
the  plaintiff  must  fail  in  this  action  on  the  merits  of  the 
ca^e  as  disclosed  by  the  pleadings  and  the  evidence.  Judg- 
ment must  go  against  him  regardless  of  the  question.  He 
bases  his  right  to  an  appeal  to  the  courts,  for  the  purpose 
of  testing  the  legality  of  thc^  proc(H»dings  of  the  state  board 
of  equalization,  on  the  ground  that  its  action  is  not  review- 
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able  in  a  direct  proceetling,  and  at  the  same  time  complains 
that  his  property  is  being  taken  without  due  process  of 
law.  These  are  inconsistent  positions.  He  certainly  is 
not  denied  due  process  of  law  if  the  courts  are  open  to 
him  in  which  he  may  try  the  question  of  the  scope  of  action 
and  the  power  of  the  state  board  to  equalize  the  valuation 
of  properties  as  between  the  diflferent  counties  so  as  to 
bring  about  uniformity  and  equality  of  taxation.  It  is 
not  essential,  in  order  to  constitute  due  process  of  law, 
that  a  taxpayer  shall  have  the  right  to  a  direct  proceed- 
ing in  the  courts  to  review  the  action  of  persons,  boards 
and  tribunals  empowered  to  assess  property  and  levy 
taxes  for  the  purpose  of  raising  revenues  for  expenses  of 
government.  It  is  not  rwjuired  that  judicial  proccnnlings 
be  resorted  to  in  enforcing  the  levying  and  payment  of 
taxes.  The  right  to  an  appeal  is  purely  statutory.  2 
(^ooley.  Taxation  (3d  ed.),  1393.  These  are  special  officers 
and  tribunals  within  themselves  empowenxl  to  do  and  per- 
form all  acts  nec(*ssary  and  (essential  in  the  accomplish- 
nK^ut  of  the  collection  of  the  i)ublic  revenues.  Due  process 
of  law  is  obsened  if,  in  the  different  steps  taken  by  th(^ 
officers  and  tribunals  created  by  statiite,  an  opportunity 
is  given  to  an  individual  taxi)ayer  who  may  feel  aggrievcnl 
to  be  heard  with  reference^  thereto,  and  power  is  given  to 
redress  such  grievance  as  may  be  right  and  just.  Personal 
notice  is  not  always  essential.  Notice  given  by  statute  or 
by  publication  may  be  sufficient.  An  owner  is  not  deprived 
of  his  property  without  due  process  of  law  if  he  has  an 
opportunity  to  question  its  validity  or  the  amount  of  sucli 
tax  or  assessment  at  some  stag(»  of  the  procec»dings,  either 
before  that  amount  is  Anally  determined  or  in  subsequent 
proceedings  for  its  collection.  1  Cooley,  Taxation  (3d 
ed.),60. 

4.  Concerning  the  contention  that  the  state  board  in 
respect  of  the  action  taken  did  not  equalize  but  reassesswl 
the  property  of  the  several  counties,  raising  the  aggregate 
valuations  thereof  according  to  the  percentage  applied  to 
each  county,  it  may  be  said  that,  manif(^tly,  the  board  has 
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no  power  to  increase  valuations  merely  for  the  purpose 
of  making  such  increase.  The  limitations  of  law  relative 
to  tax  levies,  the  fixing  of  valuations  and  the  equalization 
thereof,  cannot  be  nullified  and  rendered  impotent  by  an 
attempt  to  increase  the  aggregate  of  the  grand  assessment 
rolls  under  the  guise  of  equalization.  Poe  v,  Howell,  67 
Pac.  (New  Mex.)  62;  State  v.  State  Board  of  Equalization, 
18  ilont.  473,  46  Pac  266;  1  Desty,  Taxation,  505.  But, 
in  the  case  at  bar,  we  think  it  clear  that  the  increase  result- 
ing from  the  action  of  the  state  board  was  purely  incidental 
to  a  proper  equalization  of  the  assessment  of  the  different 
counties  as  returned  to  that  body.  From  the  action  taken, 
it  is- fairly  inferable  that,  in  66  of  the  90  counties  of  the 
state,  property  was  found  to  be  assessed  uniformly  and 
at  its  actual  cash  value,  while,  in  24  counties,  the  valua- 
tions placed  ux)on  property  generally  were  relatively  too 
low  and  required,  in  order  that  the  rule  of  uniformity 
might  be  observed  and  equality  attained,  a  raise  of  the 
aggregate  valuation  of  those  increased  from  two  per  cent. 
in  one  instance  to  ten  per  cent,  in  others.  Surely  it  may 
not  be  said  that,  it  having  been  ascertained  that  so  nearly 
all  of  the  property  of  the  different  counties  had  been  as- 
8(^ssed  at  its  true  value,  in  order  to  propi^rly  adjust  and 
equalize,  there  must  be  a  reduction  of  a  c(Ttain  percentage 
in  this  larger  number  of  counties  and  a  corresponding 
increase  and  less  than  was  ordered  in  the  smaller  number, 
so  that  the  grand  total  of  the  assessment  roll  should  not 
be  disturbed.  While  a  plan  or  method  of  raising  the  value 
of  some  of  the  counties  and  lowering  others  may  be  gen- 
erally resorted  to  in  order  to  bring  about  equality,  yet  it 
would,  in  the  present  instance,  be  in  a  measure  a  perver- 
sion of  the  law  to  reduce  below  its  actual  value  by  far  the 
larger  proportion  of  the  property  in  the  state  subject  to 
taxation  for  the  purpose  of  avoiding  an  actual  increase  in 
the  total  valuation  of  all  property.  The  statute  does  not 
limit  the  state  board  in  the  matter  of  equalization  to  the 
aggregate  value  as  shown  by  the  returns  of  all  the  different 
counties.    Its  provisions  are  that  the  board  may  increase 
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or  decrease  by  per  centum  to  be  added  to  or  deducted  from 
the  aggregate  value  of  the  different  counties  to  make  them 
conform  to  law.  Of  course,  they  have  authority  to 
equalize ;  and  to  equalize  is  to  adjust  differences  in  values 
so  as  to  bring  all  to  a  common  standard,  and  to  the  end 
that  all  property  assessed  shall  bear  its  just  proportion 
of  the  burdens  of  taxation.  Where  equalization  is  the  main 
object  and  the  increase  resulting  therefrom  is  incidental, 
we  think  the  action  is  undoubtedly  a  legitmate  exercise 
of  the  powers  conferred  upon  the  board.  If  the  object 
appears  to  be  to  raise  the  aggregate  of  the  total  assessed 
valuation,  such  action  would,  in  our  judgment,  have  to 
be  condemned  as  an  unwarranted  exercise  of  the  authority 
to  equalize.  The  subject  has  received  some  consideration 
from  the  court  in  Suydam  v.  Merrick  County y  19  Neb.  155, 
under  a  statute  which  prohibited  the  raising  or  lowering 
of  the  total  valuation  of  the  assessment  roll  of  the  county. 
It  is  there  said : 

"It  is  the  duty  of  the  board  to  find  this  medium — ^that 
is,  the  mean  between  the  lower  and  the  higher  values — 
adopt  it  as  the  true  standard,  and  raise  the  one  extreme 
and  lower  the  other  to  it  and  thus  leave  the  general  result 
or  common  aggregate  of  valuation  of  the  property  of  the 
whole  county  neither  raised  nor  lowered,  ^except  in  such 
an  amount  as  may  be  actually  necessary  and  incidental 
to  a  proper  and  just  equalization.' "  See  also  Bardrick  r, 
Dillon,  7  Okla.  535,  where  it  is  held  that  a  county  board 
of  equalization  may  adopt  as  the  basis  for  equalization  the 
assessment  of  a  township  which,  in  their  judgment,  most 
nearly  represents  the  true  cash  valuation,  and  add  to  or 
deduct  from  other  townships  such  per  cent,  as  will  cause 
them  to  conform  in  valuation  to  the  one  adopted  as  a  basis, 
and  this  notwithstanding  such  action  may  either  increase 
or  decrease  the  aggregate  valuation  as  shown  by  all  the 
township  returns.  The  rule  as  thus  announced  in  the 
opinion  citfed  is  probably  stated  too  broadly.  The  opinion 
apparently  overlooks  the  fact  that  the  valuation  of  prop- 
erty  assessed   for   taxation    is   primarily   for   assessing 
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officers,  and  that  boards  of  equalization  except  a^  conferred 
by  statutes  are  not  authorized  to  change  the  result,  and 
then  only  in  order  to  effectuate  an  adjustment  of  values 
so  as  to  bring  about  uniformity.  Our  statute,  we  think, 
contemplates  that  the  state  board  of  equalization  may 
equalize  valuations  as  between  the  different  counties  in 
the  sense  the  word  is  usually  and  ordinarily  understood. 
That  is,  the  state  board  is  empowered  to  correct  and  adjust 
inequalities  in  valuation  to  the  end  that  all  property  shall 
relatively  be  valued  on  the  same  basis  for  purposes  of  tax- 
ation, as  near  as  the  same  is  practicable.  In  either  view  of 
the  subject,  however,  the  action  taken  by  the  state  board 
was  within  the  scope  of  its  powers,  and  the  increase  in  the 
aggregate  valuation  of  the  ecjualized  assessments  resulted 
only  incidentally  to  the  main  object  sought  to  be  ac- 
complished. 

5.  We  are  asked  to  declare  the  order  of  the  state  board 
of  equalization  as  of  no  validity  and  as  being  in  conflict 
with  the  constitution  resi)ecting  the  raising  of  needful 
revenues  by  levying  taxes  on  all  property  according  to  its 
valuation,  on  the  ground  that,  as  alleged  in  the  petition, 
there  was  returned  by  certain  of  the  taxpayers  of  Nemaha 
county  certain  sums  of  money  which  it  is  asserted  were 
valued  and  assessed  at  the  full,  fixed  and  legal  value  there- 
of, and  that  the  order  complained  of  results  in  the  assess- 
ment of  this  class  of  taxable  property  at  a  greater  valua- 
tion than  it  actually  possesses.  To  this  it  may  be  said  that 
the  plaintiff  is  not  in  a  position  to  raise  the  question.  The 
increase  complained  of  on  this  item  of  property  could,  at 
most,  affect  only  the  taxpayer  listing  and  returning  such 
property  for  assessment,  and  the  plaintiff  is  not  one  of 
them.  TVTiile  he  professes  to  bring  the  action  in  behalf  of 
himself  and  all  others  similarly  situated,  there  are  none 
situated  as  he  is  with  respect  to  the  assessment  of  this 
particular  kind  of  property.  He  has  not  stated  a  cause  of 
action  in  favor  of  himself,  nor  shown  himself  entitled  to 
the  relief  he  seeks,  because  of  his  allegations  to  the  effect 
that  some  third  parties  whose  situation  is  entirely  dis- 
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similar  have  grounds  of  complaint  which  may  possibly 
entitle  them  to  some  equitable  relief  in  an  ind(»pendent 
action.    If  money  on  hand  or  in  bank,  such  as  has  been  re- 
turned for  assessment  purposes,  because  of  its  character 
and  characteristics  as  having  a  fixed  legal  value  is  assessed 
for  a  greater  sum  than  is  permitted  by  law,  then  obtaining 
relief  and  rtnlress  for  the  grievance  is  a  matter  only  for 
those  who  have  thus  been  injured.    Again,  it  is  manifest 
that  the  state  board  of  equalization  is  powerless  to  deal 
with  particular  items  of  property  returned  for  taxation  and 
included  in  the  abstracts  of  a^ssessment  on  which  the  board 
acts.    The  law  provides  that  the  board  may  equalize  only 
by  increasing  or  decreasing  by  a  per  centum  of  the  aggre- 
gate valuation  of  all  the  property  in  the  county  affected  by 
the  order.    Absoluti*  equality  is  unattainable,  and  the  law 
contemplates  only  that  it  shall  be  approached  as  nearly  as 
may  be  found  practicable.     If  it  were  shown  that  some 
other  class  of  property  was  assessed  by  the  county  au- 
thorities at  its  full  cash  value,  or  for  a  greater  amount, 
this  would  be  no  valid  objection  to  equalizing  the  property 
of  the  county  as  a  whole.    The  state  board  does  not  deal 
with  individual  assessments  but  with  the  property  of  a 
county  afi  a  whole,  and  if  it  appears  to  them  to  be  assessed 
at  a  valuation  relatively  lower  or  higher  than  the  property 
in  all  other  countless,  the  whole  is  affected  by  the  order  of 
equalization,  and  not  the  different  items  or  classes.    Indi- 
vidual discrepancies  and  inequalities  the  law  contemplates 
shall  be  corrected  and  equalized  by  the  county  authorities, 
and  a  taxpayer  failing  to  avail  himself  of  the  opportunity 
thus  presented  has  no  legal  ground  of  complaint  because  of 
the  action  of  the  state  board  of  equalization  in  lowering 
or  raising  the  valuation  of  all  the  property  in  the  county 
so  as  to  conform  with  all  other  property  throughout  the 
state.    The  county  board  is  especially  empowered  to  hear 
complaints   and   grievances    as    between    individual   tax- 
payers, and  to  adjust  and  remedy  the  same  as  may  seem 
just  and  equitable.     The  state  board  possesses  no  such 
power.    The  taxpayer  returning  money  at  its  legal  value 
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could,  if  he  felt  aggrieved,  complain  that  his  property  was 
assessed  too  high  as  compared  with  all  other  property. 
He  has  the  right  to  insist  that  all  property  be  valued  on 
the  same  basis,  and  just  ground  of  complaint  if  such  was 
not  done.  State  v.  Osborn,  60  Neb.  415.  Not  having  done 
so,  he  is  presumed  to  have  been  satisfied,  and  the  state 
board  was  warranted  in  assuming  that  all  property  of  the 
county,  of  whatsoever  kind,  had  been  assessed  on  the  same 
basis  of  valuation,  and  to  equalize  accordingly.  They  could 
presume,  and  probably  did,  that  all  of  the  money  required 
to  be  listed  had  not  in  fact  been  returned,  or  that  it  was 
assessed  at  the  same  relative  valuation  as  all  other  prop- 
arty.  That  tribunal  was  not  bound  to,  and  did  not,  taie 
into  consideration  inequalities  as  between  individual  tax- 
payers, and  could  not  under  the  law  do  so  had  it  been  so 
inclined.  Orr  v.  State  Board  of  EquaUzation,  3  Idaho,  190, 
28  Pac.  416;  Wells,  Fargo  &  Co.  v.  State  Board  of  Equali- 
zation, 56  Cal.  194;  State  v.  Thomas,  16  Utah  86,  50  Pac. 
615.  We  are  not  to  be  understood  as  holding  that  prop- 
erty, such  as  money,  which  has  a  fixed,  definite  and  unvary- 
ing value,  and  regarding  which  there  can  exist  no  difference 
of  opinion,  may  be  assessed  and  the  owner  required  to  pay 
a  tax  on  a  value  greater  than  it  actually  possesses.  If 
such  results  follow  from  the  acts  of  the  state  board  which 
are  complained  of,  we  are  clearly  of  the  opinion  that  the 
proper  remedy  is  not  an  attempt  to  nullify  the  action 
taken  by  the  state  board,  nor  will  an  injunction  lie  restrain- 
ing the  county  officers  from  extending  the  per  cent,  of 
inci*ease  as  certified  by  the  board,  nor  will  such  an  over- 
assessment  of  this  one  item  of  property  affect  the  legality 
of  the  order  of  equalization,  which  directs  that  all  property 
in  the  county  be  increased  the  amount  of  the  percentage 
found  necessary  to  make  it  conform  to  all  other  property 
throughout  the  state.  Whether  a  taxpayer  thus  situated 
may  find  relief  in  a  court  of  equity  we  need  not  here  deter- 
mine. But,  if  such  can  be  done,  it  is  obvious  upon  the 
soundest  of  equitable  principles  that  an  action  would  not 
lie  until  there  had  b(?en  paid  or  tendered  the  amount  of  tax 
29 
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justly  and  legally  due  upon  the  face  value  of  such  property. 
Concerning  a  case  of  this  character,  we  now  have  nothing 
to  do,  nor  do  we  express  any  opinion  thereon.  A  con- 
sideration of  all  questions  presented  by  the  record  leads 
us  to  the  conclusion  that  the  state  board  of  equalization 
acted  within  the  scope  of  the  powers  conferred  upon  it 
by  statute;  that  its  order  directing  the  increase  which  it 
made  as  aflfecting  the  county  of  Nemaha  and  the  property 
of  its  taxpayers  was  valid,  and  that  no  provisions  of  the 
organic  law  are  violated  by  its  enforcement.  It  follows 
that  it  was  and  is  the  duty  of  the  county  clerk  to  extend 
the  same  upon  the  tax  rolls  of  said  county.  The  judgment 
of  the  trial  court  making  the  injunction  perpetual  is 
reversed,  and  the  injunction  suit  is  dismissed. 


Reversed. 


State  op  Nebraska,  ex  rel.  George  T.  Morton  bt  al.,  v. 
Peter  M.  Back  et  al. 

Filed  October  6, 1904.    No.  13,606. 

1.  Bailroads:  Municipal  Assessments.  In  the  assessment  of  rallwmy 
property  for  municipal  purposes  situated  in  cities  of  the  metro- 
politan class,  such  as  is  required  to  be  listed  with  and  assessed 
by  the  state  board  of  equalization  for  general  revenue  purposes 
under  the  provisions  of  sections  39  and  40,  chapter  77,  article  1, 
Compiled  Statutes,  1901,  as  existing  prior  to  the  revenue  act  of 
1903,  it  is  made  the  duty  of  the  tax  commissioner  or  assessor  of 
such  city  to  accept  the  values  of  the  fractional  part  of  such  rail- 
road property  situated  in  the  municipality  as  the  same  is  valued 
and  assessed  by  the  state  board  of  equalization,  and  apportioned 
to  such  city  in  accordance  with  the  provisions  of  said  aot. 

2. :    .     The  proportional   share   of  railway   property  in 

valued  and  assessed  by  the  state  board  of  equalization  belonging 
to  and  situated  in  such  city  and  subject  to  taxation  for  municipal 
purposes  may  be  equalized  by  the  proper  authorities  of  such  city, 
by  lowering  or  raising  the  value  of  the  same,  as  thus  ascertained, 
so  as  to  bring  about  uniformity  of  valuation  in  respect  of  all 
property  subject  to  taxation  within  the  municipality. 

3. :  Taxation.     It  Is  competent  for  the  legislature  to  provide 
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for  the  valuation  and  assessment  of  the  property  of  railway 
companies,  such  as  is  required  to  he  listed  and  scheduled  with 
the  auditor  of  public  accotints  by  sections  39  and  40,  chapter  77, 
article  I,  Compiled  Statutes,  1901,  as  heretofore  existing,  by  one 
assessing  body,  and  for  ascertaining  the  value  of  the  whole  of 
such  property  of  any  one  railway  corporation  subject  to  taxa- 
tion in  this  state  as  a  unit  or  as  an  entirety,  and  to  distribute  the 
value  as  thus  found  over  the  main  line  or  track  of  such  railway 
company  and  to  the  different  taxing  districts,  municipalities, 
etc.,  on  a  mileage  basis. 

4.  Constitutional  Law.  Such  a  scheme  or  plan  of  assessment  and 
taxation  of  the  property  of  railway  companies  as  therein  provided 
for  state,  county  and  municipal  purposes  does  not  violate  the  pro- 
visions of  the  fundamental  law  commanding  uniformity  in  the 
valuation  and  assessment  of  property  for  the  purpose  of  raising 
needful  revenues  by  the  levying  of  a  tax  upon  all  property 
subject  thereto  according  to  its  value. 

6. .    The  valuation  and  assessment  of  the  property  of  a  raiilway 

company,  as  therein  provided,  as  an  entirety,  and  the  distribution 
of  the  value  thus  ascertained  upon  a  mileage  basis  over  the  entire 
line  of  such  railway  does  not  operate  as  a  changing  of  the  situs 
of  the  property  assessed.  Its  effect  is  only  to  distribute  the 
value  of  an  organic  whole  to  the  fractional  parts  situated  in 
the  different  subordinate  taxing  districts  through  which  the  line 
extends  and  in  which  the  property  is  actually  situated,  which 
is  a  legitimate  exercise  of  legislative  power. 

6.  Ballroads:  Taxation.    In  the  assessment  of  railway  property  for 

taxation,  as  therein  provided,  it  is  competent  for  the  legislature 
to  classify  such  property,  and  provide  for  the  assessment  of  the 
same  as  personalty,  and  to  fix  the  situs  of  the  property  assessed 
by  providing  for  the  valuation  of  the  property  as  an  entirety, 
and  the  distribution  of  the  total  value  to  each  taxing  district 
according  to  the  number  of  miles  of  main  track  located  therein. 

7.  Constitutional  Law.     Said  sections  39  and  40,  as  existing  prior  to 

their  repeal  by  the  revenue  act  of  1903,  are  not  invalid  as  taking 
property  by  taxation  without  due  process  of  law.  Chicaifo,  B,  d 
Q,  R,  Co.  V.  Richardson  County,  61  Neb.  519,  followed. 

Original  application  for  a  writ  of  mandamus  to  compel 
the  city  council  of  Omaha  to  meet  as  a  board  of  equaliza- 
tion.   Writ  denied. 


T,  J.  Mahoney,  for  relators, 
0.  C  Wright,  contra. 
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HOLCOMB,  C.  J. 

Thia  action  is  begun  in  this  court  in  the  exercise  of  its 
original  jurisdiction.  The  relators  pray  for  a  peremptory 
writ  of  mandamus  to  compel  the  respondents,  the  city 
council  of  Omaha,  acting  as  a  board  of  equalization,  to 
reassemble  and  hear  their  complaint  relative  to  the  alleged 
low  assessment  of  certain  railroad  properties  situated 
within  the  corporate  limits,  and  to  equalize  the  assessment 
of  such  properties  by  raising  the  assessed  value  thereof  to 
conform  to  the  standard  of  value  pertaining  to  all  other 
property  assessed  for  municipal  purposes.  The  substance 
of  the  complaint  is  that  the  properties  of  the  railroad 
companies  mentioned  in  the  alternative  writ,  situated 
within  the  city  limits,  are  ai?sessed  at  but  a  fraction  of 
their  true  value,  while  all  other  proi)erty  subject  to 
municipal  taxation  is  assessed  at  its  commercial  value. 
The  return  of  the  respondents  to  the  alternative  writ  dis- 
closes that,  in  the  assessment  for  municipal  taxation  of 
the  railroad  properties  complaine<l  of,  the  assessing  officer 
of  the  city  accepted  the  valuations  placed  thereon  by  the 
state  board  of  (Hjualization  and  the  distributive  share 
thereof  apportioned  to  the  city  of  Omaha  as  the  assessable 
value  of  such  properties,  and  that,  in  the  equalization 
thereof,  the  respondents,  acting  as  a  board  of  equalization, 
raise<l  the  assessments  five  times  the  value  as  fixed  by  the 
state  board  of  equalization  and  returned  by  the  city  tax 
commissioner,  which  act  of  equalization,  in  the  judgment 
of  the  board,  brought  the  value  of  the  railroad  properties 
thus  assessed  to  a  uniform  standard  of  value  with  other 
property  assessed  for  municipal  purposes  and  exhausted 
their  powers  in  the  premises.  Re<luced  to  its  narrowest 
limits,  the  question  presented  for  consideration  by  the 
pleadings  and  in  briefs  of  counsel  is  in  re^spect  of  the 
method  of  procedure  by  the  tax  commissioner  and  the  city 
council  in  the  assessment  of  railroad  properties  situated 
in  part  in  such  municipality  and  subject  to  municipal 
taxes,  and  also,  whether  the  statute  providing  for  the 
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assessment  of  railroad  property  as  a  unit  and  distributing 
the  aggregate  value  to  the^diflferent  counties,  townships, 
cities  and  towns  through  which  the  lines  run,  on  a  mileage 
basis,  is  in  harmony  with  the  fundamental  law.  The 
validity  of  such  legislation  is  especially  called  in  question 
wh^i  applied  to  the  taxation  of  railroad  property  in  the 
city  of  Omaha  for  municipal  purposes. 

The  legal  questions  presented,  says  counsel  for  relator, 
are:  First,  have  the  respondents  correctly  interpreted 
the  statutes?    Second,  are  the  statutes  in  question  valid? 

The  answer  to  the  first  question  must,  we  think,  be  in 
the  affirmative.  The  old  revenue  act  under  which  the 
assessment  in  question  was  made  provided  for  the  assess- 
ment of  railroad  property  of  the  character  under  considera- 
tion by  one  assessing  body,  viz.,  the  state  board  of 
equalization,  for  all  purposes  of  taxation — state,  county 
township,  school  district  and  municipal.  This  assess- 
ing body,  the  statute  declares,  shall  value  and  assess 
the  property  of  railioad  corporations  at  its  actual  value 
for  each  mile  of  said  road  or  line,  the  value  of  each  mile 
to  be  determined  by  dividing  the  sum  of  the  whole  valua- 
tion by  the  number  of  miles  of  such  road  or  line.  It 
is  further  provided  that,  after  the  valuation  and  assess- 
ment is  made  as  aforesaid,  the  state  auditor  shall  certify 
to  the  county  clerks  of  the  several  counties  in  which  the 
properties  of  such  corporations  are  situatcMi,  or  any  part 
therc^of,  the  assessment  per  mile  so  made  on  the  property 
of  such  corporations,  specifying  the  number  of  miles  and 
the  amount  in  each  of  said  counties.  Section  40,  article  I, 
chapter  77,  Compiled  Statutes,  1901.  By  section  98, 
chapt(^r  12a,  Compiled  Statutes,  1903  (Annotated  Statutes, 
7547),  the  same  being  the  charter  act  of  citie.s  of  the 
metropolit:in  class  to  which  the  city  of  Omaha  belongs,  it 
is  provided :  "The  tax  commissioner  shall  take  the  valua- 
tion and  assessment  of  railroad  property  within  the  city 
limits  from  the  returns  made  by  the  stat(?  board  of  eciualiza- 
tion  to  the  county  clerk."  Assuming,  as  we  do  for  present 
purposes,  that  the  legislature  may  rightfully  provide  for 
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the  assessment  of  the  property  of  a  railway  company  by 
one  assessing  body,  and  as  one  property  or  as  a  unit,  and 
apportion  the  value  thereof  on  a  mileage  basis,  then,  as  we 
view  the  subject,  it  is  not  only  manifest  that  the  legislature 
intended  but  that  it  is  quite  appropriate  that  the  disribu- 
tive  share  belonging  to  any  one  taxing  district  should 
be  take^n  and  accepted  as  the  {xs8(\ssable  value  of  that  part 
of  the  whole  property  which  is  situated  in  such  district 
and  which  shall  be  subject  to  taxes  as  all  other  property 
theivin.  There  appears  to  be  no  fundamental  objection  to 
such  an  assessment.  The  assessment  thus  made  and  re- 
turned would,  doubtless,  be  subject  to  the  authority  and 
power  of  a  board  of  equalization  to  raise  or  lower  the  valu(» 
so  as  to  comply  with  the  rule  of  uniformity  and  conform 
to  values  generally  obtaining  in  such  taxing  district.  In 
all  schemes  of  taxation  there  are  generally  recognized  ele- 
ments of  inequality  and  the  probability  of  erroneous  valua- 
tions in  the  assessment  of  property  by  whatever  mode  the 
assessment  may  be  made.  The  evil  is  usually  remedied 
by  the  exercise  of  the  authority  of  a  board  created  for  that 
purpose,  whereby  the  assessment  of  dilferent  properties 
is  brought  to  a  common  standard  of  value.  Different 
precincts  have  different  assessing  oflficers,  and  these  dif- 
ferent officers,  we  know  by  common  experience,  widely 
differ  in  their  valuation  of  property  of  approximately  the 
same  value.  This  difference  of  opinion  and  judgment 
necessitates  the  establishment  of  a  tribunal  having  au- 
thority and  jurisdiction  to  equalize  values  and  bring  all 
property  to  a  common  standard  of  valuation,  to  the  end 
that  each  item  and  class  may  bear  its  just  and  equitable 
share  of  the  burdens  of  taxation.  A  question  somewhat 
akin  to  the  one  under  consideration  was  raised  in  ^tatr 
V.  Aitkin^  62  Neb.  428,  and  the  propriety  of  assessments 
of  railroad  properties  by  the  state  board  of  equalization, 
and  the  acceptance  of  the  valuation  thus  ascertained  for 
purposes  of  municipal  taxation,  was  rc^cognized  and  sanc- 
tioned. In  upholding  a  law  providing  for  such  method  of 
assessing  railroad  property  situatcni   in  a  municipality 
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for  municipal  purposes,  the  court,  among  other  things,  in 
the  opinion,  say : 

"The  legislature  in  its  wisdom  has  decided  that  the 
value  of  railroad  property  can  be  more  accurately  and 
justly  estimated  by  the  state  board  of  equalization  than 
by  local  assessors,  and  has  exercised  its  constitutional 
prerogative  by  providing  that  railroad  property  shall  be 
assessed  in  that  manner.  Whether  or  not  it  is  reasonable 
to  suppose  that  the  state  board  of  equalization  would 
have  more  knowledge  and  a  better  opportunity  to  make  a 
just  valuation  of  such  property  than  local  assessors  is  quite 
unnecessary  to  be  determined  in  deciding  upon  respond- 
entia right  to  act  as  tax  commissioner.  Why  may  not 
several  valuers  constitutionally  act  upon  different  kinds 
of  properly,  or  upon  the  same  projx^rty,  for  the  purpose  of 
diflferent  taxes?  The  real  obj(H*tion  to  this  act  on  the 
ground  of  uniformity  is,  evidently,  the  idea  that  value 
is  not  such  a  fixed  quantity  that  it  is  possible  for  two 
independent  appraisers  to  agree.  If  values  are  fixed  for 
purposes  of  municipal  taxation  by  one  body  of  assessors, 
and  for  county  and  state  by  another,  it  is  practically  cer- 
tain that  the  two  will  disagree.  Enough  is  said  above 
to  indicate  an  opinion  that  the  only  uniformity  required 
aB  to  any  tax  is  that  it  should  be  uniform  throughout 
the  jurisdiction,  that  is,  that  state  taxes  shall  be  uniform 
throughout  the  state,  county  taxes  throughout  the  county, 
and  city  taxes  throughout  the  city.''  The  result  produced 
by  this  method  of  assessment  is  only  that  there  are  different 
assessing  authorities  for  different  kinds  of  property,  each 
exercising  an  independent  judgment  in  arriving  at  the 
value  of  the  property-  assessinl,  and  making  due  return 
thereof  to  the  p  oper  authorities.  The  inecjualities  in 
values  thus  returned,  if  any  there  be,  is  a  propiT  subj(H?t 
for  consideration  by  a  body  or  tribunal  autliorized  to 
discharge  the  functions  of  a  board  of  (Hiualization.  If 
it  be  proper  to  assess  railroad  [)r()])(  rty  as  a  unit  and 
distribute  the  total  value  th(>r(»of  <m  a  mil(\age  basis,  it  is 
obvious  that  the  distributive  share  going  to  any  one  taxing 
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district  may  be  required  to  be  taken  as  the  assessable 
value  and  as  the  basis  of  valuation  for  equalization  and 
taxing  purposes.  The  value  of  such  distributive  share 
of  the  whole  property  may,  it  would  seem,  be  raised  or 
lowered  by  an  equalizing  board  in  order  that  it  may  be 
brought  to  a  coiinuon  stsindard  and  conform  to  the  values 
placed  on  all  other  property.  This,  as  we  understand  the 
record,  is  what  was  done  by  the  respondents  in  the  cas(» 
at  bar,  and  if  so  is,  we  think,  in  harmony  with  legislative 
intendment.  It  is  the  business  of  such  boards,  say  this 
court  in  State  v.  Fhming,  70  Neb.  523,  "To  fairly  and 
impartially  eciualize  the  valuation  of  all  personal  property 
assessed  in  their  respective  jurisdictions  and  raise  or  lower 
the  same  as  the  justice  and  equity  of  the  case  may  require. 
WhatevcT  dirwtions  the  law  may  give  to  the  assessor  in 
valuing  the  property  in  the  first  instance,  and  whatever 
result  these  din»ctions  may  produ(»e  in  the  assessment  of 
f ranch  is(>s  or  other  property  of  the  taxpayer,  the  work 
of  the  board  of  equalization  is  to  equalize  the  valuations 
made,  so  that  every  one,  as  nearly  as  that  may  be  attained, 
shall  stand  upon  an  equal  footing,  and  pay  an  equal  pro- 
portion of  the  tax  laid,  according  to  the  real  value  of  his 
property.  ♦  *  *  In  this  way,  equality  is  attaincxl  and 
every  inten^st  protected.^^  It  is  manifest  that  the  legis- 
lative plan  for  the  assessment  of  railroad  property  situated 
in  a  municipality,  for  municipal  purposes,  has  been  fol- 
lowed by  the  city  authorities  in  the  case  at  bar,  and  that 
the  intorj:)rot4ition  given  to  these  several  provisions  of  the 
statute  by  the*  respondents  as  to  their  authority  and  power 
is  in  harmony  with  the  expressed  will  of  the  legislature. 

The  very  able  and  helpful  arguments  and  briefs  of 
counsel  on  both  sides  of  the  controversy  are  devoted  almost 
exclusively  to  the  second  question  presented,  that  is,  the 
alleged  invalidity  of  the  statutes  providing  for  the  assess- 
ment of  the  property  of  a  railroad  company  as  a  unit,  and 
the  distribution  of  the  value  of  the  whole  on  a  mileage 
basis  by  one  assessing  body  for  all  purposes  of  taxation, 
and  it  is  to  this  phase  of  the  case  that  we  have  given  the 
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fullest  consideration  and  most  thorough  research  at  our 
conunand.  It  is  the  contention  of  counsel  for  relators  that 
the  provisions  of  the  fundamental  law  governing  taxation 
are  violated  in  the  ajssessment  of  railroad  property  for 
municipal  purposes  by  the  plan  adopted  and  prescribed 
by  the  legislature.  It  is  argued  that  railroad  properties 
of  great  value  located  within  the  corporate  limits  of  the 
city  of  Omaha  pay  taxes  on  but  an  insignificant  part  of 
the  true  value;  that  these  properties  escape  a  large  share 
of  municipal  taxes  for  which  they  should  be  justly 
bundencHl  and  made  to  contribute  to  the  revenues  of  the 
city  in  return  for  the  protection  received  in  the  adminis- 
tration of  the  affairs  of  the  municipality  in  which  they  are 
situated.  Counsel  says  that  here  are  located  costly  depots 
and  terminal  facilities,  including  real  estate  of  va«t  value 
occupied  for  such  purposes,  which  ought  to  respond  to 
municipal  taxation  according  to  such  values  to  be  ascer- 
tained with  r(»ference  to  the  actual  location  of  such  prop- 
erties as  if  separate  and  independent  properties,  and  with- 
out regard  to  their  relation  to  and  connection  with  the 
entire  lines  of  railway  of  which  they  form  a  part.  The 
right  and  power  of  the  legislature  to  provide  a  scheme  of 
taxation  for  municipal  purposes  by  an  assessment  of  rail- 
way propc^rty  as  an  entirety,  and  the  distribution  of  the 
aggregate  value  on  a  mileage  basis,  is  boldly  challenged, 
and  we  are  asked  to  so  construe  the  constitutional  pro- 
visions relating  to  the  subject  as  inhibiting  such  a  plan 
and  method  of  taxation  of  such  properties  for  municipal 
purposes.  Our  complaint,  says  counsel,  is  not  that  the 
legislature  has  provided  a  different  method  for  assessing 
railroad  property  from  that  provided  for  assessing  other 
property,  but  rather  that,  under  the  statutes  relied  upon 
by  respondents,  a  result  is  obtained  which  violates  the 
constitutional  requirement  of  uniformity.  If,  it  is  said, 
the  legislature  had  provided  for  assessing  the  property  of 
railroads  extending  into  more  than  one  county  by  deter- 
mining the  value  of  the  railroad  as  a  whole,  and  then  ap- 
portioning such  value  to  the  several  tax  districts  in  pro- 
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portion  to  the  real  values  in  the  several  districts,  rather 
than  in  proportion  to  the  number  of  miles  of  main  line, 
such  a  method  would  at  least  be  theoretically  correct; 
but  that,  when  the  apportionment  of  the  total  value  is 
according  to  the  number  of  miles  of  main  line  in  any  one 
taxing  district,  there  is  an  ignoring  of  the  question  of  value 
altogether.  The  mandate  of  the  constitution,  it  is  insisted, 
is  imperative  that  in  every  taxing  district  every  owner 
shall  pay  a  tax  in  proportion  to  the  value  of  the  property 
in  the  district  and  not  the  extent  of  it.  The  constitutional 
provisions  principally  relied  on  by  relators  in  support  of 
their  contention  are  found  in  section  1,  article  IX  of  the 
constitution,  which  declares  that  revenues  are  to  be  raised 
by  levying  a  tax  by  valuation  so  that  every  taxpayer  shall 
pay  in  the  proportion  to  the  value  of  his,  her  or  its  prop- 
erty subject  to  taxation,  the  value  to  be  ascertained  in  such 
manner  as  the  legislature  shall  direct.  The  necessity  for 
uniformity  and  ecjuality  in  taxation  is  emphatically  ex- 
pressed in  State  v.  OshorUy  60  Neb.  415,  wherein  it  is 
said: 

"And  this  rule  of  uniformity  applies  not  only  to  the  rate 
of  taxation  but  as  well  to  the  valuation  of  property  for 
the  purpose  of  raising  revenue.  The  constitution  forbids 
any  discrimination  whatever  among  taxpayers,  thus,  if 
the  property  of  one  citizen  is  valued  for  taxation  at  one- 
fourth  its  value,  others  within  the  taxing  district  have 
the  right  to  demand  that  their  property  be  assessed  on 
the  same  basis.  The  rule  of  uniformity  is  satisfied  if 
observed  by  each  jurisdiction  imposing  the  tax.''  To  the 
same  effect  is  niijli  School  District  r.  Lancaster  County, 
60  Neb.  147.  See  also  i<tate  v.  Poyntcr,  59  Neb.  417,  and 
State  V.  Karr,  64  N(^b.  514. 

By  section  6,  of  article  IX  of  the  constitution,  it  is 
provided  that  for  corporatf*  purpos(^s  all  municipal  cor- 
porations may  be  vest(Ml  with  authority  to  assess  and  collect 
taxeSy  but  such  taxes  shall  be  uniform  with  respect  to 
person  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same.     The  requirements  of  uniformity  in 
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the  assessment  of  property  for  municipal  purposes  gen- 
erally is  doubtless  the  same,  and  as  obligatory  under  the 
provisions  of  section  6,  article  IX,  as  that  required  by  the 
provisions  of  section  1  of  the  same  article,  and  it  is  so 
held  in  State  v.  Savage^  65  Neb.  714.  The  construction 
given  to  the  first  section  in  the  several  decisions  of  this 
court  which  we  have  cited  apply  with  equal  pertinency 
and  force  to  those  of  section  6.  Uniformity  with  respect 
to  person  and  property  requires  that  the  tax  rate  must 
be  the  same  as  to  all  persons  affected,  and  the  valuation 
of  the  property  must  be  upon  the  same  basis  thi*oughout 
the  entire  taxing  jurisdiction.  A  departure  either  as  to 
rate  of  levy  or  as  to  the  standard  of  valuation  of  the  dif- 
ferent properties  subject  to  taxation  would  violate  the 
rule  of  uniformity  demanded  by  the  constitution,  and 
render  ineffectual  legislation  authorizing  such  a  method 
of  procedure  in  the  levying  and  collection  of  municipal 
taxes.  It  is  equally  clear  that,  if  property  within  a 
municipality  having  a  flixed  legal  situs  therein,  was  by 
a  scheme  or  plan  of  assessment  to  escape  in  whole  or  part 
municipal  taxes  upon  a  valuation  in  substantial  con- 
formity with  all  other  property  Avithin  the  taxing  district, 
this  would  be  a  violation  of  the  provisions  of  said  section 
6.  May  the  legislature,  without  infringing  on  these 
I)rovisions  of  the  fundamental  law,  provide  for  the  assess- 
ment of  the  property  of  railway  companies  such  as  is 
required  to  be  included  in  the  schedules  to  be  returned 
to  the  stat^  ass(\ssing  board  upon  the  unit  plan  or  system, 
and  distribute  the  value  of  the  whole  property  along  the 
line  of  the  road  thus  assessed,  and  to  the  different  tax  dis- 
tricts on  a  mileage  basis?  It  is  earnestly  contended  by  the 
relators  that  the  several  railroad  companies  having  lint^  in 
the  city  of  Omaha  have  valuable  terminal  facilities,  depots 
and  other  properties  on  their  right  of  way  and  side  tracks 
which  have  a  fixed  and  actual  physical  situs,  and  as  such 
are  subject  to  local  taxation  upon  such  values,  and  that 
by  the  distribution  of  the  total  value  of  any  one  road  over 
the  entire  line  on  a  mileage  basis  is  to  withdraw  from 
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taxation  for  municipal  purposes  property  situated  within 
the  municipality,  thereby  resulting  in  a  violation  of  the 
provisions  of  the  constitution  that  all  property  shall  bear 
its  just  share  of  tax  burdens  of  the  taxing  jurisdiction  in 
which  it  is  situattnl.  In  a  sense,  it  is  no  doubt  true,  that 
the  properties  of  the  large  railway  corporations  doing  busi- 
ness in  this  state,  with  extensive  terminal  facilities,  switch- 
ing yards,  depot  grounds  and  costly  structures  in  the 
large  cities  and  towns,  are  much  more  valuable  mile  for 
mile  than  a  corresponding  length  of  the  roadbed  and  right 
of  way  situated  outside  of  such  municipalities,  consisting 
usually  of  but  a  single  track  and  roadbed  and  the  right 
of  way  of  from  100  to  200  feet  in  width.  In  a  legal  sense, 
however,  must  it  be  said  that  the  property  thus  situated  is 
so  localized  that  its  situs  for  the  purpose  of  taxation  must 
be  the  same  as  where  physically  situated,  and  that  any 
attempt  to  throw  it  with  the  whole  mass  of  property  with 
which  it  is  connected,  and  of  which  it  forms  a  part,  and 
assess  it  as  an  entirety,  and  distribute  the  value  on  a 
mileage  bajais,  contravenes  the  fundamental  law? 

We  may  assume  that  all  the  line^  of  railway  in  this  state 
have  been  by  the  state  board  of  equalization  assessed  at  a 
valuation  uniform  with  the  values  placed  on  all  other  prop- 
erty assessed  for  revenue  purposes,  and  that  the  total  value 
of  each  of  such  lines  of  railway  has  becm  distributed 
to  the  different  counties,  townships,  school  and  road  dis- 
tricts, cities  and  towns  through  which  such  lines  extend 
according  to  the  length  of  the  line  in  each  division  for 
whose  benefit  taxes  are  levied.  If  those  portions  of  the 
road  lying  in  the  city  of  Omaha  are  to  be  valued  at  a 
larger  sum  per  mile  than  other  portions  of  the  same  line, 
then  it  follows  that  there  must  be  a  corresponding  re- 
duction of  the  amount  apportioned  to  the  remainder  of 
the  line  or  else  an  overvaluation  and  double  taxation  would 
be  the  result,  and  this  would  violate  the  rule  of  uniformity 
the  same  as  does  undervaluation.  The  legislative  plan 
contemplates  a  full  valuation  of  all  property  of  a  railway 
line  subject  to  taxation  in  this  state,  and  the  distribution 


Vol.  72]  SEPTEMBER  TERM,  1904.  413 


state  V.  Back. 


of  that  value  equally  over  each  mile  of  the  line,  and  witii 
cH^uai  benefit  to  every  taxing  district  through  which  it 
extends.  The  relators  contend  for  a  method  of  taxation 
that  recognizes  differences  of  value  of  different  parts  of  the 
same  line,  a  localization  of  such  property  for  taxation  and 
an  apportionment  of  values  accordingly,  as  necessary  to 
meet  the  demands  of  the  constitutional  requirement  of  uni- 
formity. It  is  not  for  us  to  say  that  the  method  adopted 
by  the  legislature  is  the  most  approved  and  comes  nearest 
reaching  an  ideal  state  in  the  levying  and  collection  of 
the  public  revenues.  Yet,  it  is  quite  true  that  this  plan 
has  been  warmly  commended  by  courts  of  last  resort  of 
many  of  the  states  and  of  the  United  States  as  best  calcu- 
lated to  more  nearly  approach  perfect  uniformity  than 
any  other  plan  that  has  heretofore  been  devised.  It  may 
be,  and  possibly  is,  true  that  legislative  provisions  might 
be  enacted  in  the  interest  of  more  just  and  equitable  taxa- 
tion that  would  allow  some  latitude  on  the  part  of  an 
assessing  body  clothed  with  the  power  to  value  and  austsess 
railway  property  to  vary  the  value  of  different  parts  of 
a  railway  line  in  the  distribution  of  the  value  of  the  whole 
to  conform  to  the  improvements  made  and  character  of 
the  property  assessed  in  the  different  localities  through 
which  the  right  of  way  and  roadbed  extends.  It  is,  how- 
ever, for  us  to  determine  only,  as  best  we  may,  whether 
the  plan  of  valuiii,:^'  and  assessing  railway  property  aa 
adopted  by  the  legislature  is  in  conflict  with  fundameutal 
law.  The  courts  have  generally  recognized  that  upon  legal 
principles,  and  as  a  practical  question,  the  properties  of  a 
railroad  company,  because  of  their  peculiar  character,  can 
bei?t  be  assessed  by  one  assessing  body,  and  cannot  with  any 
degree  of  satisfaction  be  left  with  local  assc^ssing  officers. 
The  wisdom  and  necessity  for  a  taxing  body  having  au- 
thority and  jurisdiction  over  the  territory  covered  by  all 
the  property  of  a  railroad  company,  and  with  power  to 
assess  the  whole  of  such  property  and  to  fix  values  which 
would  be  uniform  over  the  different  lines  of  railroads  to 
be  assessed,  seem  so  apparent  that  argument  can  scarcely 
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add  anything.  At  least  the  wisdom  and  experience  of  those 
having  to  do  with  the  subject  of  taxation  have  in  very  many 
of  the  states  of  the  Union  brought  about  plans  for  the 
assessment  of  properties  of  this  character  by  one  assessing 
body,  and  this  method  is  now  quite  generally  resorted  to 
as  the  best  solution  of  a  difficult  problem  of  railroad  taxa- 
tion. As  to  those  properties  which  have  no  fixed  situs, 
such  as  the  rolling  stock,  franchises  and  other  intangible 
property,  it  is  difficult  to  conceive  of  any  more  just  or 
equitable  scheme  or  plan  than  to  find  the  value  of  the 
whole  and  distribute  the  same  throughout  the  different 
taxing  jurisdictions  according  to  the  distance  of  the  line 
of  road  situated  in  each  district  for  whose  benefit  taxes 
are  levied.  In  a  measure,  this  same  principle,  it  is  mani- 
fest, obtains  in  respect  of  the  line  of  a  railroad,  including 
all  properties  necessary  and  used  in  its  operation  in  the 
accomplishment  of  the  objects  of  its  incorporation.  Car- 
ried to  its  logical  conclusion,  the  contention  of  the  relators 
would  require  the  assessment  of  every  fractional  part  of 
a  railroad  within  any  taxing  district  as  separate  and  inde- 
pendent property,  the  aggr^ate  of  these  several  values 
representing  the  value  of  the  entire  property  within  the 
state.  No  two  miles  of  a  railway  system,  if  regard  be  had 
solely  to  the  real  estate  composing  the  roadbed  and  right 
of  way,  the  cost  of  construction,  and  the  value  of  the  super- 
structures and  buildings  thereon  necessary  for  the  opera- 
tion of  the  road,  would  be  exactly  the  same.  Each  taxing 
district  would  have  located  therein  property  of  a  value 
peculiar  to  itself  and  to  no  other,  and,  if  the  rule  of  uni- 
formity be  observed,  an  ass(»ssment  must  be  made  jof  such 
property  according  to  its  value  as  thus  localized.  Must 
all  railway  property  be  thus  localized  for  purposes  of 
taxation?  The  assessment  of  the  property,  which  is  the 
subject  of  the  present  controversy  and  the  validity  of  which 
is  challenged,  was  made  by  the  state  board  of  equali- 
zation under  the  old  revenue  act.  Compiled  Statutes, 
1901,  chapter  77,  article  I.  The  provisions  assailed  are 
found  in  sections  39  and  40  of  the  act.    The  provisions  of 
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the  new  revenue  act,  sections  85-87,  article  I,  chapter  77, 
Compiled    Statutes,    1903    (Annotated    Statutes,    10484- 
10486),  in  regard  to  the  questions  herein  being  considered 
are  believed  to  be  in  all  material  respects  the  same  as  the 
provisions  of  the  old  law.    By  se<:tio;Q  39,  article  I,  chapter 
77,  it  is  made  the  duty  of  certain  officers  of  every  railroad 
company  doing  business  in  this  state  and  having  property 
therein  subject  to  taxation  to  file  schedules  under  oath  of 
the  property  of  such  company  with  the  state  auditor,  at  a 
time  as  therein  stated.     The  schedule  is  requiretl  to  dis- 
close the  number  of  miles  of  such  railroad  in  each  organ- 
ized county,  and  the  total  number  of  miles  in  the  state, 
including    the    roadbed,    right    of    way,    superstructures 
thereon,  main  and  side  tracks,  depot  buildings  and  depot 
grounds,  section  and  tool  houses,  rolling  stock  and  per- 
j^onal  property  necessary  for  the  construction,  repairs  or 
successful  operation  of  such  railroad  lines.     "Provided, 
however,'^  says  the  statute,  "That  all  machine  and  repair 
shops,  general  office  buildings,  store  houses,  and  also  all 
real  and  personal  property,  outside  of  said  right  of  way 
and  depot  grounds  as  aforesaid,  of  and  belonging  to  any 
such  railroad  and  telegraph   companies,   shall   be  listed 
for  puiTposes  of  taxation  by  the  principal  officers  or  agents 
of  such  companies,  with  the  precinct  assessors  of  any  pre- 
cinct of  the  county  where  such  real  or  personal  property 
may  be  situated,  in  the  manner  provided  by  law  for  the 
listing  and  valuation  of  reiil  and  personal  property."    By 
the  succeeding  section,  authority  is  given  to  the  state  board 
of  equalization  to  value  and  assess  all  property  rc^iuired  to 
be  listed  and  returned  to  the  auditor  of  public  accounts 
at  its  actual  value  for  each  mile  of  said  road  or  line,  the 
value  of  each  mile  to  be  determined  by  dividing  the  sum 
of  the  whole  valuation  by  the  number  of  miles  of  such 
road  or  line.     It  is  also  made  the  duty  of  the  auditor  to 
certify  to  the  county  clerks  of  the  several  counties  in  which 
the  property  of  the  corporation  or  any  part  thereof  may 
be  situated  the  assf^ssment  per  mile  so  made  on  the  prop- 
erty of  such  corporation,  specifying  the  number  of  miles 
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and  aiuount  in  each  of  such  counties.  The  value  of  the 
whole,  when  ascertained,  is  bj  this  method  apportioned 
to  the  several  counties,  townships,  cities  and  villages  and 
other  subdivisions  through  which  such  railway  line  ex- 
tends, according  to  the  number  of  miles  of  railroad 
situated  in  such  subdivision.  It  is  further  declared  that 
all  such  property  shall  for  the  pui'pose  of  taxation  be 
deemed  "personal  property"  and  i)laced  on  the  tax  lists 
as  thereinafter  provided.  It  will  be  observed  that  in  the 
as8ess;nent  of  railroad  property  under  this  statute  no  prop- 
erty locatcHi  off  the  right  of  way  is  a*ssess(Mi  by  the  state 
board,  and  (hat  there  are  certain  exceptions  as  to  prop- 
erty spcH  ified  wliich  is  situated  on  the  right  of  way.  It 
is  only  the  lines  of  railways,  including  superstructures, 
appurtenances  and  property  on  the  right  of  way  necessary 
to  the  successful  operation  of  the  road,  and  the  rolling 
stock  and  franchis(»s  that  are  requircnl  to  be  assessed  by 
the  state  board  as  a  unit.  In  Adanifi  County  v.  Kansas 
City  iSc  O.  i?.  Co.^  71  Neb.  549,  this  court  had  occasion  to 
construe  the  language  of  the  proviso  found  in  section  39, 
and  it  is  there  held  that  the  phrase,  "outside  of  said  right 
of  way,"  etc.,  qualifies  only  the  Avord  property  immediately 
preceding  it  and  not  the  specific  terms  used  in  the 
enumeration  of  other  property  therein.  Accepting  this 
as  a  correct  construction,  as  we  do,  and  keeping  in  view 
the  entire  act  relating  to  the  subj(H»t,  it  becomes  obvious 
that  the  legislative  intendment  was  to  enlarge  the  situs  of 
the  property  of  a  railway  company  nei^cvsKary  for  and  used 
in  the  construction  of  its  lines  and  the  prosfMi-ution  of  its 
business  so  as  to  cover  the  entire  line  of  its  roadbed  and 
right  of  way.  All  of  this  property  is  so  intimately  related 
to  each  of  the  diflf(T(*nt  parts,  and  so  connected  together, 
that  it  is,  it  seems,  appropriate  and  legal  to  so  treat  and 
regard  it  when  fixing  its  value  for  assessment  purposes  and 
apportioning  the  value  to  the  different  tax  districts 
through  which  the  road  extends.  A  clear  understanding 
of  the  character  of  the  property  of  a  railway  company, 
which  the  statute  requires  to  be  valued  and  assessed  as 
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a  unit,  and  the  value  distributed  on  a  mileage  basis,  is 
necessarj  to  an  intelligent  understajiding  and  application 
to  the  principles  u&derlying  tlie  taxation  of  this  species 
of  property,  and  of  the  decisions  of  t^e  courts  <rf  other 
states  relating  to  the  subject.  The  supreme  court  of  Ten- 
nessee in  the  cases  of  City  of  Chcuttanooga  v.  Nashville,  C. 
d  St.  L.  R.  Co,,  7  I.iea  (Tenn.) ,  561,  and  FraiikUn  County  v, 
NMhmlle,  C.  d  St  L.  R.  Co.,  12  Lea  (Tenn.),  521,  by  its 
opinions  therein  comes  nearest  supporting  the  C(mtentioii 
ot  counsel  for  relators,  and  yet  these  cases  are,  we  think, 
clearly  distinguishable  and  are  not  authority  of  a  decisive 
character  in  tlie  determination  of  the  questions  as  pre- 
sented in  the  case  at  bar.  In  the  first  case  cited,  all  the 
property  of  whatever  description  and  wherever  situated 
was  for  the  purpose  of  taxation,  under  the  statute  being 
considered,  to  be  thrown  together  as  a  unit  or  as  one  prop- 
erty valued  as  a  whole  and  the  value  distributed  on  a  mile- 
age basis.  In  the  latter  decision  of  that  court,  judicial 
sanction  is  given  to  the  validity  of  an  assessing  statute 
very  similar  to  the  one  under  consideration  except  that  it 
was  held  that  depots  have  a  local  situs  and  should  be 
assessed  accordingly.  But  the  reasoning  by  Avhich  this 
conclusion  is  reached,  as  counsel  well  says,  is  somewhat  be- 
wildering. In  a  discussion  of  the  characix^r  of  railroad 
property  required  to  be  assessed  by  the  state  board  of 
equalfeation  aaid  the  reasons  for  legislation  providing  for 
the  assessment  of  such  property  as  a  unit,  the  total  value 
thereof  to  be  distributed  on  a  mileiige  basis,  this  court  has 
expressc^d  itself  in  Chicago,  B.  d  Q.  R.  Co,  v.  Richardson 
Connty,  61  Neb.  519,  as  follows: 

"The  common  sense  view  of  the  subject  would  seem  to  be 
that  such  purpose  was  to  enable  the  proper  authorities  to 
distribute  the  avails  of  such  taxation  cxjuitably  among  all 
the  municipal  subdivisions  through  which  a  road  may  pass, 
in  the  ratio  which  the  number  of  miles  within  each  sub- 
division bears  to  the  total  number  of  miles  of  road  within 
the  state,  treating  each  mile  as  equal  in  value  to  every 

other  mile,  and  r^ardless  of  whence  came  the  power  under 
30 
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which  any  particular  portion  of  the  road  is  constructed. 
A  railroad  might  have  vast  terminals  at  one  point,  worth 
as  much  as  the  remainder  of  the  line,  though  it  extended 
through  a  dozen  counties.  The  subdivision  in  which  these 
terminals  are  located  is  not,  under  this  law,  permitted  to 
reap  an  advantage  over  other  localities,  by  reason  of  the 
mere  accident  of  location;  but  must  share  its  advantages 
with  these  others  pro  rata.  That  evidently  is  the  reason  be- 
hind and  nnder  this  legislation.  How  a  franchise  has  been 
acquired,  or  whether  a  particular  portion  of  a  line  is  more 
expensive  to  construct  than  others,  is  unimportant  in 
determining  whether  the  property  should  be  taxed  locally 
or  otherwise.  As  a  matter  of  fact,  this  inequality  of  value 
was  the  principal  motive  for  the  legislation,  which  sought 
to  obviate  the  evils  attendant  upon  such  a  state  of  facts. 
Without  such  inequality,  no  legislation  would  have  been 
necessary,  the  general  laws  being  in  that  event  adequate 
for  the  purpose" 

While  the  constitutionality  of  the  statute  was  not 
directly  involved,  the  discussion  of  the  subject  is  valuable 
as  showing  the  reasons  for  treating  and  assessing  railroaxl 
property  as  a  unit,  and  the  difficulty  of  separating  it  into 
fractional  parts,  each  piece  for  the  purpose  of  assessment 
to  be  localized  and  treated  as  a  specific  item  of  property 
having  a  value  independent  of  the  other  portions  of  the 
whole.  In  1  Cooley,  Taxation  (3d  ed.),  p.  693,  it  is  ob- 
served by  the  eminent  author :    • 

"  *The  property  of  railroad  and  canal  companies  con- 
stitutes a  l^itiniate  class  of  property  for  the  purposes  of 
taxation — ^a  class  which,  in  order  to  treat  it  fairly  in  the 
matter  of  taxation,  must  be  treated  separately.'  Indeed 
the  difficulties  of  assessing,  in  the  same  way  that  property 
in  general  is  assessed,  lines  of  railroad  extending  through 
many  municipalities  are  so  great  and  so  obvious  that  in 
many  states  it  is  not  attempted,  and  a  franchise  tax  is  im- 
posed as  a  substitute  for  all  other  taxation.  But  in  other 
states  a  railroad  is  listed,  assessed  and  valued  as  an  en- 
tirety, and  the  value  is  then  apportioned  for  taxation 
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among  the  several  municipalities  by  some  standard  pre- 
scribed by  law,  which  generally  is  the  length  of  line  within 
the  municipalities  respectively.  There  is  no  constitutional 
objection  to  that  method  of  taxing  this  species  of  property, 
and  it  is  perhaps  more  just  than  any  other.^' 

The  supreme  court  of  Colorado  in  the  case  of  Ames  v. 
People,  26  Colo.  83,  56  Pac.  656,  in  passing  upon  a  con- 
troversy identical  in  principle  with  one  in  the  case  at  bar, 
uphold  the  validity  of  statutory  enactments  providing  for 
one  body  to  value  and  assess  all  the  property  of  a  railway 
company  as  a  unit  and  to  distribute  the  value  upon  a 
mileage  basis.  The  constitutional  provisions  as  to*  uni- 
formity in  that  state,  while  not  the  same,  are  substantially 
so  in  principle,  and  the  necessity  for  equality  of  taxation 
is  recognized  in  the  decision  rendered.  In  the  opinion,  it 
is  said : 

"In  the  method  of  laying  a  tax,  either  as  to  the  assess- 
ment or  the  apportionment,  the  general  assembly  is  not 
restricted  by  the  constitution,  and  unless  the  legislation  is 
palpably  unjust,  oppressive  or  inadequate,  courts  will  not 
substitute  their  judgment  for  that  of  the  legislature.  Many 
tribunals  of  final  resort,  including  the  supreme  court  of 
the  United  States  and  our  own  court,  as  will  be  seen  from 
the  cases  already  cited,  have  held  that  the  method  of  ascer- 
taining and  distributing  values  of  railroad  property  like 
that  prescribed  in  the  statute  under  consideration,  if  not 
the  only  rational  one,  is,  at  least,  the  best  and  fairest  thus 
far  invented."  And  further  on  in  the  same  opinion,  the 
court  treat  the  subject  in  the  following  manner:  "It  fol- 
lows that,  in  order  to  secure  a  just  valuation  for  taxation 
of  this  class  of  property,  all  of  it  that  is  used  for  the  con- 
venient and  proper  operation  of  the  railway  may  be  as- 
sessed as  a  unit,  and  the  valuation  thus  ascertained  may  be 
apportioned  to  the  various  taxing  districts  upon  a  mileage 
basis.  Indeed,  construing,  as  we  should,  sections  3  and  10 
together  such  of  the  property  of  a  railroad  company,  real 
and  personal,  as  is  used  for  the  convenient  and  proper 
operation  of  its  railway  can  properly  only  be  assessed  and 
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apportioned  for  taxation  as  a  unit ;  and  the  apportionment 
upon  a  mileage  basis,  as  this  act  prescribes,  will  come  as 
near  to  doing  exact  justice  as  it  is  possible  to  do.  *  *  * 
This  method  of  apportionuK^nt,  in  our  judgment,  gives  to 
each  local  taxing  district  its  just  proportion  of  tax,  that  is 
to  say,  each  taxing  district  gets  for  purposes  of  taxation  the 
just  valuation  of  the  property  physically  situate  within  its 
territorial  limits ;  for  the  value  of  property  situate  thei^ein 
cannot  be  made  to  depend  upon  its  so-called  natural  situSy 
entirely  disassociated  from  the  use  made  of  it,  but  that 
value,  in  great  measure,  depends  upon  its  connection  with 
every  other  part  of  the  corporation  property  so  used,  and 
situate  in  every  other  taxing  district  in  which  any  part  of 
its  railroad  lines,  considered  always  in  connection  with 
the  character  of  the  use  made  of  it.  Thus  the  command  of 
the  constitution  is  obeyed,  and,  in  fact,  to  each  taxing 
district  is  given  a  fair  valuation  of  the  railroad  propc^rty 
within  its  territorial  limits,  and  that  is  all  the  section  re- 
quires." 

Say  the  supreme  court  of  Michigan :  *^The  propriety  of 
treating  aggregations  of  property  as  a  unit  is  as  natural 
and  proper  for  the  purposes  of  assessment  as  for  sale,  and 
this  is  especially  so  where  the  various  ai*ticl(*s  are  so 
essential  to  the  purpose  for  which  they  are  combined  that 
the  withdrawal  of  one  or  any  class  would  destroy,  or  sub- 
stantially impair,  the  use  of  all  for  the  purposes  to  which 
in  their  new  form  they  are  adaptc^d."  Detroit  Citizens 
Street  R.  Co,  v.  Common  Council,  125  Mich.  673. 

In  People  v.  State  Board  of  Equalization,  205  111.  296, 
it  is  said :  "The  right  of  way  of  a  railroad  company  cannot 
be  cut  up,  for  the  purposes  of  asst^ssment,  into  parts,  either 
by  dividing  it  into  sections  by  the  lines  of  the  diff^'ent 
taxing  bodies  which  it  crosses,  or  by  severing  from  its  main 
track  the  portions  that  lie  outside  of  some  arbitrary  line 
drawn  through  the  center  of  the  right  of  way.  A  railroad 
is  a  unit,  and  for  the  purposes  of  assessment  its  right  of 
way  must  be  treated  as  a  whole.  The  switch  or  side  track 
at  which  it  receives  coal,  grain,  stock  or  freight  in  a 
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cotmtiy  village  is  aa  essential  to  the  successful  operation 
of  the  road  as  is  the  switch  or  side  trjick  in  the  city  at 
which  the  articles  which  it  handles  as  a  common  carrier 
are  discharged,  and  the  land  upon  which  its  side  or  second 
track  and  turnouts,  and  its  station,  machine  shops,  round- 
houses, etc.,  stand,  is  a^  necessary  to  the  successful  opera- 
tion of  the  road  and  as  much  a  part  of  its  right  of  way  as 
the  land  upon  which  its  main  track  is  laid,  and  the  value 
of  each  piece  of  its  right  of  way  must  be  determined  by 
taking  into  consideration  the  value  of  the  entire  right  of 
way,  rather  than  the  value  of  each  piece  for  commercial 
purposes  wholly  disconnected  from  the  use  to  which  it  ha» 
been  applied,  as  compared  with  contiguous  property  used 
for  purposes  other  than  right  of  way." 

Many  other  authorities  could  be  cited,  but  the  foregoing 
give  a  very  accurate  idea  of  the  trend  of  judicial  opinions 
regarding  the  propriety  and  legality  of  this  method  of 
assessing  the  property  of  railway  companies.  The  princi- 
ple justifying  the  assessment  of  railroad  properties  afi  a 
unit,  and  distributing  the  value  on  a  mileage  ba^is  to  the 
different  tax  districts  through  Avhich  tlie  railway  line  or 
track  extends,  seems  to  be  that  in  fact  and  in  legal  con- 
templation for  the  purpose  of  assessment,  use  and  sale 
such  property  may  rightfully  be  regarded  as  a  physical 
whole  or  one  entire  property  extending  over  the  whole  line 
of  the  railway,  the  value  of  which  depends  not  on  any 
separate  or  fractional  part,  but  upon  the  whole  of  the  prop- 
erty as  an  entirety. 

The  fundamental  idea  underlying  the  relators'  conten- 
tion as  to  the  proper  method  of  local  taxation  of  th(^» 
properties  is  that  the  fractional  pai-ts  of  the  different  rail- 
way companies  located  in  the  city  of  Omaha,  consisting  of 
the  depot  grounds,  main  track  and  side  tracks,  and  the 
structures  thereon,  have  a  fixed  and  natural  situs,  and  that 
they  are  of  themselves  of  especial  value  greatly  in  excess 
of  other  portions  of  equal  length  of  the  lines  of  which  they 
are  parts,  and  that  such  values  are  separable  from  the 
remainder,  and,  therefore,  to  meet  the  requirements  of  the 
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constitution  as  to  uniformity  and  to  the  end  that  all  prop- 
erty shall  bear  its  Just  proportion  of  the  burdens  of  taxa- 
tion in  the  district  where  it  is  situated,  these  properties 
should  be  localized  in  the  taxing  district  in  which  they  are 
physically  situated,  and  assessed  upon  their  separate  values 
for  municipal  purposes.  Of  course,  if  we  assume  that  such 
properties  have  a  legal  situs  and  an  ascertainable  value 
of  themselves  within  the  limits  of  the  municipality,  sepa- 
rate and  apart  from  the  remainder  of  the  line,  and  are  pos- 
sessed of  a  greatly  enhanced  value  over  other  portions  of 
the  main  track  of  equal  extent,  the  contention  of  relators 
is  conceded  and  there  is  left  no  room  for  discussion  or  argu- 
ment. 

The  principle  underlying  the  legislation  complained  of 
undoubtedly  is  that  every  portion  of  the  property  of  a  rail- 
way company  going  to  make  up  the  whole  is  interde- 
pendent, and  that  the  situs  must  be  determined  with  re- 
spect to  the  entire  property  and  not  any  fractional  portion 
of  it.  -  The  legislature  has  fixed,  or  undertaken  to  fix,  the 
legal  situs  of  a  railroad  where  the  organic  structure  is,  in 
all  the  counties  and  subordinate  districts  through  which 
the  road  is  constructed,  and  has  provided  for  the  appor- 
tionment of  a  share  of  the  total  value  to  each  taxing  dis- 
trict in  proportion  to  the  length  of  the  main  track  in  such 
district,  upon  which  taxes  are  to  be  levied  for  all  purposes. 
It  is  the  fractional  proportion  of  the  whole  distributed  to 
any  one  taxing  district  that  represents  the  taxable  prop- 
erty of  such  railroad  line  in  such  district,  rather  than  the 
physical  property  found  therein.  This  method  does  not 
effectuate  a  moving  about  of  property  having  a  fixed  place 
of  location — a  change  of  situs — but  amounts  only  to  the 
valuing  of  the  whole  as  a  unit,  and  the  distribution  of  the 
total  value  along  the  line  and  throughout  the  extent  of  the 
physical  property,  on  what  is  regarded  as  a  fair,  just  and 
equitable  basis.  The  nature  and  characteristics  of  the 
property  are  such  as  to  render  it  incapable  of  division  into 
fragmentary  parts  and  the  valuing  of  each  of  such  parts 
for  assessment  purposes  as  though  it  were  a  separate  and 
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clLstinct  item  of  property  having  a  location  in  a  particular 
taxing  jurisdiction.  These  properties  have  no  market 
value  when  considered  in  fractional  parts.  Railroad  prop- 
erties are  bought  and  sold  as  an  entirety.  The  real  estate 
on  which  the  right  of  way  is  located  cannot  be  valued  in  a 
commercial  sense  as  so  many  acres,  or  as  lots  and  blocks, 
since  its  value  in  such  cases  is  determined,  in  a  large 
measure,  by  reason  of  the  use  to  which  it;  is  put  and  the  im- 
provements thereon,  and  then  only  in  connection  with  the 
other  property  of  which  it  forms  a  part.  The  legislature 
has  declared  that  the  property  of  railroad  companies  re- 
quired to  be  valued  and  assessed  by  the  state  board  of 
equalization  should,  for  the  purposes  of  levying  and  col- 
lecting taxes,  be  regarded  as  personal  property.  If  this 
legislative  declaration  is  to  be  given  force,  then  the  right 
to  enact  and  the  validity  of  the  enactment  providing  for  a 
distributive  valuation  on  a  mileage  basis  would  necessarily 
follow.  There  will,  we  apprehend,  be  no  serious  conten- 
tion against  the  i)ower  of  the  legislature  to,  by  rule  of  law, 
fix  the  situs  of  all  such  property  (if  it  may  be  regarded  as 
personalty)  for  purposes  of  taxation.  In  Missouri^  K.  & 
T.  R.  Co,  V.  Board  of  Commissioners^  9  Kan.  App.  545,  59 
Pac.  383,  the  Kansas  court  of  appeals  say : 

"Under  section  6873,  General  Statutes  of  1889,  ♦  ♦  ♦ 
all  property  used  or  held  by  a  railway  company  for  the 
purpose  of  operating  its  railroad,  including  its  roadbed, 
right  of  way,  etc.,  is  to  be  appraised  and  assessed  as  per- 
sonal property.  The  statute  declaring  such  property  per- 
sonal property  for  the  purposes  of  assessing  a  tax  against 
it,  it  follows  that  such  tax  must  be  collected  as  a  tax  upon 
personal  property.  ♦  ♦  »  The  legislature  had  the 
power  to  enact  the  statute  declaring  the  right  of  way,  road- 
bed and  other  property  held  or  used  in  the  operation  of 
the  railroad  to  be  personal  property  for  the  purposes  of 
taxation.'' 

In  Ames  v.  People,  26  Colo.  83,  the  court  say : 
"The  whole  argument,  however,  is  based  upon  the  pro- 
position that  the  property  is  assessed  not  where  it  is  physi- 


424  NEBRASKA  REPORTS.  [Vol.  7i! 


SUte  V.  Back. 


cally  situated,  but  all  alon^  the  main  track,  each  mumoipa] 
corporation  being  given  for  taxation  a  value  dependent  noi 
upon  the  actual  value  of  the  property  therein  physically 
located,  but  only  such  value  of  the  entire  property  of  thi^ 
corporation  as  the  length  of  the  main  track  in  the  munici- 
pality bears  to  the  total  length  of  the  line.  This  method 
of  distribution  is  said  to  be  contrary  to  the  rule  that  prop- 
erty must  be  taxed  at  its  actual  situs.  But  it  is  settlefl  by 
a  long  line  of  decisions  that  this  rule  is  merely  the  law  of 
the  state  that  recognizes  it;  hence  being  a  matter  of  legis-. 
lation  it  is  entirely  competent  for  the  legislature,  unless 
restrained  by  the  constitution,  to  fix  for  the  purposes  of 
taxation  the  situs  of  both  real  and  personal  property." 

The  Arkansas  supreme  court  regarding  a  similar^  qnoB- 
tion  states  the  principle  as  follows : 

"The  nature  of  the  property  justifies  classification  and 
separation  from  the  body  of  the  real  estate  npon  the 
grounds  that  justify  the  separate  classification  of  realty 
and  personalty.  The  requirement  of  an  annual  assessment 
of  railways  affords,  therefore,  no  greater  cause  for  com- 
plaint than  does  the  like  requirement  for  personal  prop- 
erty, and  the  complaint  of  discrimlaation  is  groundless.'' 
St  Louis,  I.  M.  &  S.  R.  Co.  v.  Worthen,  52  Ark  529  13  8 
W.  254.  ' 

The  supreme  court  of  the  United  States  in  Columbus  8. 
R.  Co,  V.  Wright,  151  U.  S.  470,  480,  has  said: 

"The  roadway  itself  of  a  railroad  depends  for  its  value 
upon  the  traffic  of  the  company,  and  not  merely  upon  the 
narrow  strip  of  land  apiwopriated  for  the  use  of  the  rood, 
and  the  bars  and  cross-ties  thereon.  The  value  of  the  road- 
way at  any  given  time  is  not  the  original  cost,  nor,  a 
fortiori,  its  ultimate  cost  after  years  of  expenditure  in  re- 
pairs and  improvements.  On  the  other  hand,  its  value 
cannot  be  determined  by  ascertaining  the  value  of  the  land 
includ(Mi  in  the  roadway  assessed  at  the  market  {»iee  of 
adjacent  lands,  and  adding  the  value  of  the  cross-ties,  rails 
and  spikes.  The  value  of  land  depends  largely  upon  the^ 
use  to  which  it  can  be  put,  and  the  character  of  the  im- 
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pro¥i9nents  upon. it  The  assessable  value,  for  taxation 
oi  a  railroad  track  can  only  be  determined  by  looking  ak 
the  elements  on  which  the  financial  conditi<m  of  the 
company  depends^  its  traflftc,  as  evidenced  by  the  rolling 
stock  and  gross  earnings  in  connection  with  its  capital 
stock.  No  local  estimate  of  the  fraction  in  one  county  of 
a  railroad  track  running  through  several  counties  can 
be  based  up<»i  sufficient  data  to  make  it  at  all  n^iable 
unless,  indeed,  the  local  assessors  are  furnished  with  the 
means  of  estimating  the  whole  road." 

Again  it  is  said  by  the  supreme  court  of  Wisconsin^  in 
State  V.  Anderson,  90  Wis.  550 : 

"The  utter  impracticability,  not  to  say  impossibility^ 
of  treating  it  as  real  estate  for  the  purposes  of  taxation,  is 
illustrated,  not  only  from  the  results  that  might  follow  tax 
sales,  but  in  attempting  to  assess  it  as  such  under  the  pro- 
vision that  *all  real  property  not  expressly  exempt  from 
taxation  shall  be  entered  upon  the  assessment  roll  in  the 
assessment  district  where  it  lies^  (B.  S.  sec.  1039),  and  is 
well  illustrated  by  the  present  case,  where  the  piroperty 
claimed  to  be  real  ^tate  has  a  physical  location  in  twenty, 
one  assessment  districts.  How  could  it  be  entered  on  the 
rolls  by  lots  and  blocks,  or  by  reference  to  plat  or  deed, 
or  how  otherwise,  under  sees.  1045  and  1046?  It  is  part 
on  and  part  in  the  soil,  and  part  in  the  air.  How  are  the 
twenty-one  assessors  to  assess  and  value  the  tracts,  ties, 
poles,  trolley  wires,  etc.,  with  certainty  and  in  an  intel- 
ligible manner  in  so  many  parcels?  And  are  the  twenty- 
one  assessments  to  be  followed  by  as  many  separate  taxes 
and  tax  sales  in  case  of  nonpayment?  It  seems  to  us  en- 
tirely clear  that  this  property  cannot  be  regarded  as  real 
estate  for  the  purposes  of  taxation,  and  that  it  is  mit  the 
4and^  and  'real  property'  described  in  these  sections  for 
assessment  and  taxation ;  and  as  already  stated,  it  seems 
perfectly  plain  from  the  statute  (sees.  1034,  1038,  R.  S.; 
ch.  285,  laws  of  1889),  that  this  property  is  required  by 
law  to  be  assessed  and  taxed.  ♦  ♦  ♦  In  view  of  the 
use  made  of  the  specific  lots  upon  which  the  power  houses 
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are  situated,  and  upon  a  fair  construction  of  the  statute, 
and  with  a  view  to  carry  out  its  evident  meaning,  we  hold 
that  such  real  estate,  thus  devoted  to  such  uses,  is  not  the 
peal  property  required  by  section  1039  to  be  ^entered  upon 
the  assessment  roll  in  the  assessment  district  where  it  lies' ; 
it  having  acquired  a  peculiar  character  in  the  law  by 
reason  of  having  become  a  part  of  the  entirety  of  a  prop- 
erty subject  only  to  assessment  and  taxation  as  an  entirety, 
in  the  assessment  district  where  the  corporation  owning 
it  has  its  principal  office  and  place  of  business." 

We  are  satisfied  upon  principle  and  authorities  cited 
that  the  legislature  has  not  exceeded  its  powers  in  provid- 
ing, as  it  has  done,  for  the  assessment  of  the  property  of 
a  railway  company  as  a  unit,  and  the  distribution  of  the 
value  thus  ascertained  over  the  entire  line  of  the  railway 
assessed,  and  tp  the  different  tax  districts  and  municipali- 
ties into  which  the  roadbed  or  right  of  way  extends  on  a 
mileage  basis;  that  when  the  values  are  thus  ascertained 
and  apportioned  and  the  distributive  share  assigned  to  any 
one  district  or  municipality,  such  proportionate  share 
legally  represents  the  value  of  the  fractional  part  of  the 
entire  property  situated  in  such  district  or  municipality 
for  the  purposes  of  municipal  taxation,  and  that  the  funda- 
mental law  as  to  uniformity  is  not  violated  by  such  a 
scheme  of  assessment  and  distribution  of  values  of  the 
entire  property. 

It  is  also  contended  that  the  sections  of  the  statute  pro- 
viding for  an  assessment  of  railway  property  by  the  state 
board  of  equalization  is  void  bcH^ause  of  the  alleged  depriva- 
tion of  property  by  taxation  without  due  process  of  law, 
in  that  no  sufl3cient  notice  is  given  of  the  meeting  of  the 
state  board  of  equalization  when  assessing  such  property. 
This  question  has  been  under  consideration  for  some  time 
and  is  disposed  of  in  an  opinion  in  the  case  of  Chicago,  B. 
d  Q.  R.  Co.  V.  Richardson  County^  post,  p.  482.  On  the 
authority  of  that  decision  these  sections  in  respect  of  the 
objection  urged  against  them  of  which  we  have  just  made 
mention  must  be  held  valid.    The  constitutionality  of  these 
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sections  is  also  upheld  in  that  opinion  as  to  other  objec- 
tions herein  discussed. 

The  application  for  a  peremptory  writ  of  mandamus 
should  be  denied,  which  is  accordingly  done. 


Weit  denied. 


Louis  ZoBEL  V.  State  of  Nebraska. 

FiLBD  OcTOBEB  5, 1904.    No.  13,717. 

1.  Criminal  Law:  Appeal.  To  render  an  appeal  to  the  district  court 
effectiye  in  a  misdemeanor  case,  where  conviction  has  been  had  in 
an  inferior  court,  the  defendant  mu^t  enter  into  a  recognizance, 
and  with  sureties,  to  be  fixed  and  approved  by  the  court  or 
magistrate  trying  the  case,  as  is  provided  by  section  324  of  the 
criminal  code.  A  recognizance  entered  into  by  the  defendant 
alone  is  insufficient  to  perfect  a  valid  appeal. 

Eeeob  to  the  district  court  for  Adams  county:  Ed  L. 
Adams,  Judge.    Affirmed. 

W.  P.  McCreary  and.  W.  M.  Crow,  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  Oeneral,  and  Nonis  Brown, 
contra. 

HOLCOMB,  C.  J. 

Upon  conviction  of  the  defendant  in  the  county  court  of 
a  misdemeanor,  he  gave  notice  of  an  appeal,  and  in  open 
court  entered  into  a  personal  recognizance  in  the  minimum 
sum  provided  by  statute,  but  without  sureties,  for  his  ap- 
pearance at  the  district  court  on  the  first  day  of  the  next 
regular  term  thereof.  The  county  attorney  moved  to  dis- 
miss the  appeal  because  the  recognizance  entered  into  for 
an  appeal  was  not  such  as  is  required  by  statute.  The  mo- 
tion was  sustained,  the  appeal  dismissed,  and  the  de- 
fendant prosecutes  error  from  the  order  of  dismissal. 

The  sole  question  for  consideration  and  determination 
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is  whether  the  recognizance  taken  is  such  as  is  required  by 
statute  in  order  to  appeal  after  conviction  in  a  misde- 
meajMNr  case,  and  is  sufficient  to  etTe(*tuate  a  valid  appeal, 
and  give  to  the  district  court  jurisdiction  to  entertain  the 
charge  and  try  the  defendant  in  that  court  on  the  com- 
plaint filed  against  him.  No  objwtion  is  urged  to  the  form 
or  sufficiency  of  the  recognizance,  save  that  it  was  only 
the  personal  obligation  of  the  defendant  without  sureties, 
and  therefore  not  in  compliance  with  statutory  require- 
ments, nor  sufficient  to  perfect  the  appeal  sought  to  be 
taken  from  the  judgment  rendered  against  the  defendant 
in  the  county  court. 

The  provisions  relating  to  appeals  in  misdemeanor  cases 
are  doubtless  for  the  benefit  and  advantage  of  those  con- 
victed of  offenses  of  a  minor  character  and,  in  order  to 
perfect  a  valid  appeal  as  contemplated  by  statute,  there 
must  be  a  compliance  in  all  substantial  particulars  with 
the  conditions  upon  which  the  right  of  appeal  may  lu* 
exerciscMl.  5  Cyc.  pp.  93,  94,  sees,  6  and  e.  Of  course  tin* 
recognizance  is  for  tlu*  benefit  of  the  state,  and  to  enforce' 
the  api)earance  of  the  defendant  in  the  appellate  court  ti? 
answer  tlie  charge  preferred  against  him.  The  holdings  of 
the  courts  and  in  this  jurisdiction  especially  are  to  th:* 
(effect  that  such  provisions  are  mandatory,  and  a  failure 
to  follow  them  in  any  material  respect  forfeits  one's  right 
to  an  appt^al  which,  otherwise,  he  is  entitled  to.  Section 
324  of  the  criminal  code  dwlares  that  the  defendant  shall 
have  the  right  of  appeal,  which  shall  be  taken  immediately 
upon  the  rendition  of  the  judgment  in  a  misdemeanor  case. 
It  Is  therein  provided  that  no  appeal  shall  be  grantetl 
unless  the  appellant  shall  within  24  hours  after  the  ren- 
dition of  such  judgment  enter  into  a  recognizance  to  the 
people  of  the  state  of  Nebraska  in  a  sum  not  less  than  |100, 
iind  with  sureties,  to  be  fixed  and  approved  by  the  magis- 
trate before  whom  said  proceixlings  were  had,  conditioned 
upon  his  appearance  before  the  district  court  for  the  county 
at  the  next  term  thereof  to  answer  the  complaint  against 
him.    It  is  held  by  this  court  in  In  re  Newton,  39  Neb.  757, 
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that  in  order  to  effectuate  a  valid  appeal  the  defendant 
most  within  24  hours  enter  into  a  recognizance  as  required 
by  the  sectioii  to  which  r^erenee  has  been  made;  and  in 
Pill  V.  State,  43  Neb.  23,  it  is  ruled  that  the  recognizance 
is  invalid  if  the  court  where  and  before  which  <he  prisoner 
is  to  personally  appear  is  not  stated  in  the  recognizaace. 
In  the  case  last  cited,  the  substance  of  the  decision  is  to  the 
effect  that  the  provisions  of  the  statute  are  maadatory 
and  must  be  complied  with  in  all  material  respects,  other- 
wise the  recognizance  is  fatally  drfective  and  confers  no 
jurisdiction  upon  the  district  court.  To  the  same  effect  is 
Ka^da  v.  State,  52  Neb.  499.  It  would  seem  from  a  read- 
ing of  said  section  of  the  criminal  code  respecting  appeals 
in  misdemeanor  cases,  that  the  entering  into  a  recog- 
nizance by  the  defendant,  and  with  sureties,  to  be  fixed 
and  approved  by  ttae  court  is  just  as  imperative  as  the  pro- 
visions relating  to  the  time  the  appeal  must  be  taken,  the 
time  when  the  recognizance  must  be  entered  into,  and  the 
amount  of  the  same.  If  one  of  the  provisions  may  be  de- 
parted from  or  ignored,  then  why  not  either  of  the  others? 
If  the  sureties  alone  attempted  to  enter  into  a  recognijMtnce 
for  defendant's  appearance  in  the  appellate  court,  it  can 
hardly  be  doubted  that  the  failure  of  the  defendant  to  be- 
come a  party  thereto  would  invalidate  the  attempted  ap- 
p(^al,  and  we  cannot  see  any  good  reason,  on  the  other 
hand,  for  disregarding  the  plain  statutory  provision  as  to 
sureties  and  holding  that  a  recognizance  is  suificient  and 
in  compliance  with  the  statute  when  ent/ered  into  by  the 
defendant  alone.  Both  provisions  seem  equally  binding 
and  mandatory,  and  a  failure  to  comply  with  one  would 
be  as  fatal  as  would  be  the  failure  to  comply  with  the 
other.  The  case  of  Smith  v.  State,  35  Tex.  Cr.  App.  9, 
29  S.  W.  158,  where  it  is  held  that  a  recognizance  which 
fails  to  state  which  of  the  obligors  is  principal  and  which 
are  sureties,  as  required  by  the  criminal  code  of  that  state, 
is  insufficient,  is  in  principle  analogous  to  the  case  at  bar, 
and  may  be  accepted  as  an  authority  in  the  disposition  of 
the  present  casa    It  is  thare  said : 
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''A  recognizance  is  a  statutory  obligation,  and  its  requi- 
sites are  prescribed  by  the  statute.  In  order  to  con- 
stitute it  a  I^;al  obligation,  it  must  be  made  in  conformity 
with  the  law  authorizing  it  to  be  entered  into,  at  least  in 
a  substantial  manner.  Its  very  basic  principle  is  that  there 
must  be  at  least  one  defendant,  and  there  may  be  sureties, 
and  the  further  plain  provision  is  that  this  obligation 
must  show  the  relation  of  the  parties  to  the  obligation  they 
have  undertak^i,  whether  principal  or  surety.  It  must  be 
stated  who  is  principal  and  who  are  sureties.  The  court 
cannot  supply  such  omissions  by  inference,  presumption, 
or  intendment  The  recognizance  must  substantially  com- 
ply with  the  law.  Appeals  in  misdemeanor  cases  will  be 
dismissed  unless  the  recognizance  substantially  complies 
with  the  statute,  and  forfeitures  cannot  be  enforced  if  the 
provisions  6t  the  statute  are  not  complied  with.  The 
reports  are  filled  with  cases  sustaining  this  proposition.'' 

Our  attention  is  called  to  section  388  of  the  criminal 
code  which  provides,  in  substance,  that  an  action  on  any 
recognizance  shall  not  be  defeated  by  reason  of  any  defect 
in  the  form  of  the  recognizance,  if  it  sufficiently  appears 
from  the  tenor  thereof  at  what  court  the  party  was  bound 
to  appear,  and  that  the  court  or  officer  before  whom  it  was 
taken  was  authorized  by  law  to  require  and  take  such  rec(^- 
nizance.  It  is  argued  that  this  section  gives  support  to 
def^idant's  contention  that  the  recognizance  as  taken  in 
the  case  at  bar  is  authorized,  and  sufficient  to  render  the 
attempted  appeal  effective.  We  do  not  think  this  section 
has  any  material  bearing  on  the  question  now  under  con- 
sideration. The  defect  here  goes  to  the  substance  rather 
than  to  the  form.  The  question  is,  has  such  a  recognizance 
been  entered  into  as  the  statute  says  must  be  given  as  a  con- 
dition to  the  right  of  an  appeal?  May  a  defendant  have 
more  time  or  give  a  recognizance  in  a  less  amount  than  is 
provided  by  section  324,  or  give  one  without  the  sureties  as 
therein  provided?  The  answer,  as  has  been  indicated, 
must,  we  think,  be  in  the  negative. 

We  are  also  cited  to  some  cases  where  recoveries  have 
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been  allowed  on  recognizances  not  in  some  respects  in  sub- 
stantial compliance  with  statutes  regulating  the  giving  of 
.the  same,  but  in  such  cases  elements  of  estoppel  entered 
into  the  consideration  of  the  questions  decided,  and  these 
matters  do  not  properly  enter  into  the  discussion  or  con- 
sideration of  the  question  presented  in  the  case  at  bar. 

We  are  of  the  opinion  that  the  recognizance  entered  into 
by  the  defendant  was  fatally  defective,  and  that  no  error 
was  committed  by  the  district  court  in  dismissing  the 
appeal  because  thereof.  The  judgment  of  the  district 
court  should  be,  and  therefore  is, 

Affirmed. 


Thomas  A.  Colburn,  appellant,  v.  John  W.  McDonald, 
Intervener,  appellee. 

FiLBD  OcTOBEB  6,1904.    No.  13,444. 

1.  County  Bonds:  Refundinq:  Appeal.    Chapter  8  of  the  laws  of  1899, 

commonly  known  as  the  "Refunding  Bond  Act/'  as  found  In 
chapter  9  of  the  Compiled  Statutes  of  1903,  provides  for  an  appeal 
from  the  findings  of  the  district  court  as  to  the  validity  of 
county  bonds  sought  to  be  refunded,  and  authorizes  the  supreme 
court  to  make  a  finding  and  decision  In  such  a  proceeding  which 
is  binding  upon  the  county  board,  the  protestant  and  other  parties 
to  the  record. 

2.  Procedure.    In  such  a  proceeding  we  should  attempt  to  do  no  more 

than  render  a  decision  as  to  the  validity  of  the  bonds,  and  thereby 
affirm  or  reverse  the  finding  of  the  district  court,  as  the  case 
may  be. 

3.  ■  It  is  not  necessary  in  such  a  proceeding  to  determine  the 

effect  of  the  decision  as  to  innocent  purchasers  of  the  bonds  who 
are  not  parties  to  the  record. 

4.  Laws:  Enaotmsnt.    An   enrolled   bill   found   In   the   office   of   the 

secretary  of  state,  signed  by  the  officers  of  both  branches  of  the 
legislature  and  approved  by  the  governor,  is  prima  facie  evidence 
of  its  enactment 

C :  .    "Legislative  Journals  may  be  looked  Into  for  the 

purpose  of  ascertaining  whether  a  law  was  properly  enacted." 
Btate  V.  Frank,  60  Neb.  327. 
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It  is  contended  on  behalf  of  the  intervener,  McDonald, 
that  no  appeal  lies  in  these  proceedings,  and  that  there- 
fore this  court  has  no  jurisdiction;  and  it  is  insisted  that 
the  question  is  determined  by  Nebraska  Loan  d  Trust  Co. 
v.  lAncoln  d  B.  H.  R.  Co.,  53  Neb.  246.  It  is  apparent, 
however,  that  the  cases  are  distinguishable.  The  statute 
under  consideration  here  authorizes  an  appeal  to  the 
supreme  court  from  a  decision  of  the  district  court,  and 
provides  the  manner  of  taking  such  appeal.  Notice  thereof 
must  be  given  at  the  time  of  the  decision,  and  within  20 
days  the  party  appealing  must  give  a  bond  in  the  sum  to 
bo  fixed  by  the  court ;  and  the  statute  (sec.  39,  ch.  9, 
Compiled  Statutes,  1903,  Annotated  Statutes,  10781), 
then  says :  "If  appeal  in  the  foregoing  manner  is  taken  it 
shall  stay  proceedings  on  the  part  of  such  corporate  au- 
thorities until  such  appeal  is  decided."  So  that  the  statute 
itself  discloses  the  sense  in  which  the  word  "appeal"  is 
used.  It  appears  that  this  statute  has  been  compiled  with, 
and  that  this  <*ourt  has  jurisdiction  to  determine  the  ques- 
tions presented  herein. 

It  will  be  observed  that  this  is  neither  an  action  at  law 
nor  a  suit  in  equity,  but  is  a  special  proceeding  provided 
for  by  the  terms  of  the  refunding  act  above  mentioned. 
Therefore  our  jurisdiction  and  all  our  powers  herein  are 
conferred  and  measured  by  the  terms  of  the  act  itself. 
The  county  board  is  a  proper  party  to  this  proceeding, 
and  the  protestant,  together  with  the  intervener,  Mc- 
Donald, are  before  the  court.  This  gives  us  the  power  to 
examine  the  questions  involved  in  this  proceeding,  and 
our  judgment  herein  will  be  binding  upon  the  parties  to 
the  record.  We  will  theiTfore  proceed  to  determine  the 
questions  involved  in  this  controversy  as  to  such  parties 
without  attempting  to  adjudicate  the  rights  of  those  bond- 
holders who  are  not  parties  to  the  record. 

It  is  contended  that  the  art  of  1869  (laws  1869,  p.  92), 
undt^r  the  provisions  of  which  the  bonds  in  question  were 
issued,  was  never  legally  or  constitutionally  passed  by  the 
legislature,  and  is  therefore  void.     To  support  this  con- 
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tention  an  abstract  of  the  bouse  and  senate  journals  relat- 
ing to  the  passage  of  that  act  is  put  in  evidence.  This 
copy  or  abstract  fails  to  show  in  perfect  form  or  order 
each  successive  step  which  occurred  in  the  passage  of  the 
act,  and  in  describing  the  bill  its  title  was  not  always 
referred  to  in  exactly  the  same  language;  but  the  journals 
do  not  show  that  the  act,  in  the  precise  form  in  which  it 
was  signed  by  the  chief  officers  of  the  house  and  senate  and 
approved  by  the  governor,  was  not  passed.  We  think  that 
it  has  finally  become  the  settled  law  of  this  state  that  the 
enrolled  bill  signed  by  the  officers  of  both  houses  and  ap 
proved  by  the  governor,  as  found  in  the  office  of  secretary 
of  state,  is  prima  facie  evidence  of  its  due  enactment.  It 
is  true  that  the  legislative  journals  may  be  looked  into 
for  the  purpose  of  ascertaining  whether  the  law  was  prop- 
erly enacted,  but  the  silence  of  these  journals  is  not  con- 
clusive evidence  of  the  nonexistence  of  a  fact  which  ought 
to  be  recorded  therein  regarding  the  enactment  of  a  law. 
"Every  presumption  is  in  favor  of  the  regularity  of  legis- 
lative proceedings ;  and  it  is  rather  to  be  inferred  that  th(^ 
journals  are  imperfect  records  of  what  was  done  than  that 
the  legislature  failed  to  perform  the  more  solemn  and  im- 
portant duties  enjoined  upon  it  by  the  constitution,"  So 
it  must  be  made  to  affirmatively  appear  by  the  journals 
that  the  act  in  question  did  not  pass.  To  hold  otherwise 
would  be  to  permit  a  mute  witness  to  prevail  over  the 
prima  facie  case  made  by  the  bill  itself.  State  v.  Franlc, 
60  Neb.  327.  The  evidence  introduced  by  the  protestant 
being  insufficient  to  show  affirmatively  that  the  act  in 
question  was  not  regularly  and  constitutionally  passed  by 
the  legislature,  this  contention  must  fail. 

It  is  next  claimed  that  the  act  of  1899,  under  which  this 
proceeding  is  prosecuted,  was  not  constitutionally  passed, 
and  is  therefore  void.  Answering  this  contention,  we  may 
say  that  the  evidence  introduced  to  support  it  is  of  the 
same  kind  and  nature  and  of  no  more  binding  force  than 
that  introduced  in  relation  to  the  passage  of  the  act  of 
1869.    It  does  not  affirmatively  show  that  the  act  was  not 
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rc^gularly  and  constitutionally  passed,  and  the  holding  on 
this  question  must  follow  the  rule  announced  above. 

It  is  further  claimed  that  the  fact  that  the  proposition 
on  which  the  bonds  in  question  were  voted  authorized  the 
county  to  receive  $100,000  of  the  stock  of  the  Midland 
Pacific  Railway  at  the  time  of  the  delivery  of  the  bonds 
rendered  them  void.  An  examination  of  the  proposition 
contained  in  the  record  shows  that  the  bonds  w^ere  to  be 
issued  "to  aid  in  the  construction,  extension  and  com- 
pletion of  the  Midland  Pacific  Railway,"  and  we  are  not, 
at  this  time,  and  in  this  proceeding,  prepared  to  hold  that 
the  mere  fact  that  the  corporation  was  to  and  did  deliver 
1100,000  of  its  stock  to  the  county,  which  it  retained  and 
sold,  rendered  the  bonds  void.  The  supreme  court  of  the 
United  States  in  the  case  of  Chicago,  B.  &  Q,  R.  Co.  v. 
County  of  Otoe,  16  Wall.  (U.  S.)  667,  held  that  there  is  no 
solid  ground  of  distinction  between  a  subscription  to  stock 
and  a  donation.  It  is  not  necessary  for  us  to  go  that  far 
in  this  opinion,  because  the  proposition  provided  for  a 
donation  of  the  bonds  to  the  railway  company,  not  a  stock 
subscription,  and  simply  authorized  the  county  to  rcn^eive 
§100,000  of  stock.  The  bonds  in  the  case  above  cited  were 
issued  under  the  act  in  question  herein,  and  were  declared 
to  be  a  binding  obligation  on  the  county.  We  are  therefore 
satisfied  that  the  proposition  in  question  was  not  void.  20 
Am.  &  Eng.  Ency.  Law  (2d.  ed.),  p.  1102;  Mayor  and 
Aldermen  of  Wctumplia  v.  Winter,  29  Ala.  651;  Nelson  v. 
Hayuood  County,  87  Tenn.  781,  11  S.  W.  885. 

It  is  furth(*r  contended  that  there  was  an  overissue  of 
bonds,  in  this:  That  the  bonds  in  question,  together  with 
the  amount  previously  issued,  exceeded  10  per  cent,  of  the 
assessed  valuation  of  the  county.  We  find  it  stipulated  in 
the  record  that  the  assessed  valuation  of  Lancaster  county 
for  the  year  1871  was  $3,184,036;  that  bonds  in  aid  of 
works  of  internal  improvement  had  been  issued  at  that  time 
to  the  amount  of  $330,000.  So  it  appears  that,  if  the  bonds 
had  been  actually  issued  in  1871,  such  issue  would  have 
amounted  to  more  than  10  per  cent,  of  the  assessed  valua- 
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tion  of  the  county.  But  it  also  appears  from  the  stipulation 
that  the  assessed  valuation  of  the  county  for  the  year 
1872  was  14,482,117;  that  the  bonds  were  issued  during 
that  year,  bore  date  January  1,  1873,  and  were  delivered 
about  that  time.  It  thus  clearly  appears  that  there  was 
no  overissue  of  bonds  if  the  assessed  valuation  for  the 
year  1872  should  govern.  The  language  of  the  act  under 
which  the  bonds  were  issued  is  as  follows:  "That  any 
county  or  city  in  the  state  of  Nebraska  is  hereby  authorized 
to  issue  bonds  to  aid  in  the  construction  of  any  railroad, 
or  other  work  of  internal  improvement,  to  an  amount  to 
be  determined  by  the  county  commissioners  of  such  county 
or  the  city  council  of  such  city,  not  excetnling  ten  per  cent, 
of  the  a.ssess(Mi  valuation  of  all  taxable  property  in  said 
county  or  city;  Provided,  The  county  commissioners,  or 
city  council,  shall  first  submit  the  question  of  the  issuing 
of  such  bonds  to  a  vote  of  the  legal  voters  of  said  county 
or  city."  (Laws  1869,  p.  92.)  Construing  this  law  in  the 
case  of  Chicago,  B.  &  Q.  R.  Co.  v.  Dundy  County,  3 
Neb.  (Unof.)  391,  we  held  that  the  time  when  municipal 
bonds  were  issued  was  when  the  municipality  actually 
parted  with  their  custody  and  control.  It  was  held  in  the 
case  of  Union  P.  R.  Co.  v.  Board  of  Commissioners  of 
Davis  County,  6  Kan.  256,  that  the  vote  authorizing  the 
issuance  of  railway  bonds  was  not  the  contract  between  the 
county -and  the  railroad  company;  that  such  vote  simply 
authorized  the  county  board  to  enter  into  a  contract,  which 
was  consummated  and  completed  when  the  bonds  were 
issued.  In  Rathhone  v.  Board  of  Commissioners  of  Kiowa 
County,  27  C.  C.  A.  477,  83  Fed.  125,  it  appeared  that 
certain  county  bonds  were  issued  under  the  laws  of  Kansas, 
which  limit(^l  such  issue  to  a  certain  proportion  of  th(» 
assessed  valuation  of  the  county.  It  was  contemp1at(»:1 
that  the  bonds  should  not  be  issued  prior  to  December  31, 
1887;  none  were  issued  until  August  of  that  year,  an  1 
it  was  held  that,  under  this  state  of  facts,  the  asst^ssnunit 
for  1887,  made  as  of  March  1  of  that  year,  was  the  one 
that  controlled.    This  rule  finds  support  in  School  District 
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V.  First  Nat.  lianJc,  19  Neb.  89;  Village  of  Kent  v.  Dana, 
40  C.  C.  A.  281, 100  Fed.  56;  Bound  v.  Wiscotisiu  0.  R.  Co., 
45  Wis.  543;  Falconer  v.  Buffalo  &  Jamestown  R.  Co.,  69 
N,  Y.  491;  Coe  v.  Caledonia  &  M.  R.  Co.,  27  Minn.  197,  6 
N.  W.  621.  In  the  case  at  bar  the  proposition  voted  on 
did  not  contemplate  that  the  bonds  should  be  issued  as  of 
the  date  at  which  the  vote  wa^  taken.  They  were  to  be 
issued  and  delivered  from  time  to  time  as  certain  sections 
of  the  road  were  completed.  They  were  in  fact  issued  and 
delivei'ed  to  certain  trustees,  to  be  turned  over  to  the 
company  at  the  proper  time,  just  before  the  first  of 
January,  1873.  So,  as  a  matter  of  fact^  they  were  issue<l 
after  the  assessment  of  1872  was  made,  and  before  the  dat(» 
of  the  assessment  for  the  year  1873.  According  to  the 
foregoing  authorities  the  assessment  of  1872  controls,  and 
there  was  no  overissue,  as  contended  by  the  protestant. 

If  we  are  right  in  the  foregoing  conclusions,  it  is  un- 
necessary to  consider  the  other  minor  objections  made  to 
the  validity  of  the  bonds. 

For  the  foregoing  reasons,  and  in  view  of  the  further 
facts  that  the  question  of  the  validity  of  these  bonds  was 
put  in  issue  by  the  pleadings  in  the  suit  between  Lewis  and 
Lancaster  county  in  the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska;  that  the  suit  was  com- 
promised; that  in  such  settlement  the  county  secured  the 
benefit  of  the  reduced  rate  of  interest  agreed  upon  therein ; 
that  it  has  ever  since  that  time  kept  the  interest  on  the 
bonds  paid  in  full;  and  has  paid  and  taken  up  a  part  of 
them,  we  are  constrained  to  hold  that  the  findings  of  the 
district  court  were  right,  and  they  are  therefore 


Affirmed. 
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Samuel  Eccles  v.  United  States  Fidelity  &  Guaranty 

Company. 

Filed  October  5. 1904.    No.  13,646. 

1.  Hotion  to  Dismiss.     A  motion  to  dismiss  a  proceeding  in  error  wil) 

not  lie  or  the  ground  that  no  motion  for  a  new  trial  was  filed  in 
the  trial  court  by  the  plaintifP  in  error,  because  this  court  will 
examine  the  record  so  far  as  is  necessary  to  determine  whether 
the  plc:4.dinc3  sustain  the  judgment. 

2.  Parties.    A.l    parties   against   whom   a   Joint   judgment   has   been 

rendered  must  be  made  parties  to  a  proceeding  in  error.  But 
this  rule  has  no  application  where  the  judgment  complained  of  is 
several,  and  in  favor  of  the  defendant  in  error  alone. 

Error  to  the  district  court  for  Gago  county:  John  S. 
Stull,  Judge.     Motion  to  dismiss  denied. 

A.  IJardy,  for  plaintiff  in  error. 

Bazleit  &  Jack,  contra, 

Barnes,  J. 

Tlio  plaintiff  in  error  commenccMi  this  action  against 
William  H.  Walk(T,  a  justice  of  the  peace,  on  his  official 
hond,  and  impleaded  the  United  States  Fidelity  & 
Guaranty  Company,  h'is  surety,  to  recover  the  statutory 
penalty  for  takinjj;  and  receivini^  illej^al  fees.  The  bond 
company  filed  a  gc^neral  demurrer  to  the  petition,  which 
was  anu^nded  by  intiTlineation;  it  thereupDii  answered 
over,  and  the  cause  was  tried  in  the  district  court  for  Gage 
county  to  a  jury.  A  verdict  was  returned  for  the  plaintiff; 
both  defendants  filed  motions  for  a  new  trial.  Walker's 
motion  was  overruled,  and  judgment  was  rendered  against 
him  on  the  verdict;  and  tin*  motion  of  the  surety  company 
was  sustained.  Thereafter  the  cause  procecnled  against 
the  said  company  alone,  and  a 'second  trial  resulted  in 
another  verdict  for  the  plaintiff.  Therc^upon  the  company 
filed  another  motion  for  a  new  trial,  which  was  sustaiiKMl; 
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and  also  filed  a  motion  for  a  dismissal  of  the  case,  notwith- 
standing the  verdict  which  was  likewise  sustained,  and 
the  action,  as  to  said  company,  was  finally  dismissed.  To 
these  rulings  the  plaintiff  excepted  and  prosecuted  error. 
The  bond  co:.ii)any  has  filed  a  motion  herein  tx)  dismiss 
the  error  proceedings,  and  on  this  motion  the  cause  is  now 
presented  for  our  consideration.  The  substance  of  the  first 
ground  of  the  motion  is  that  this  is  an  action  at  law ;  that 
it  was  tried  to  a  jury  on  questions  of  fact,  in  support  of 
which  evidence  was  introduced;  that  the  court  sustained 
d(  fondant's  motion  to  dismiss,  because  the  petition  did  not 
state  facts  sufl3cient  to  constitute  a  cause  of  action,  and 
that  the  evidence  failed  to  prove  a  cause  of  action  against 
the  defendant  herein;  and  the  plaintiff,  having  failed  to 
file  a  motion  for  a  new  trial,  cannot  obtain  a  review  of  th'^ 
judgment  of  the  trial  court.  The  action  of  the  district 
court  brought  here  for  review  is,  in  effect,  a  judgment  on 
the  pleadings;  a  judgment,  notwithstanding  the  verdict, 
which  was  summarily  rendered  in  favor  of  the  defendant 
over  the  plaintiff's  objections  and  exceptions.  In  such  a 
case  it  is  not  necessary  for  the  plaintiff  to  file  a  motion 
for  a  new  trial  in  order  to  obtain  a  review  of  the  proceed- 
ings, for  this  court  will  examine  the  record  so  far  as  it  is 
necessary,  to  determine  whether  the  petition  states  a  cause 
of  action;  in  other  words,  whether^ the  pleadings  support 
the  judgment  complained  of.  Schmid  v,  Schmidy  37  Neb. 
629 ;  Scarhoroiifjh  v.  My  rick,  47  Neb.  794 ;  Farris  v.  State, 
46  Neb.  857.  One  of  the  grounds  of  the  defendant's  motion 
to  dismiss  the  action  in  the  court  below  was  that  the 
petition  did  not  state  facts  suflBicient  to  constitute  a  cause 
of  action.  The  ruling  on  that  point  can  be  reviewed  in 
this  court  without  a  motion  for  a  new  trial,  and  the  case 
cannot  be  disposed  of  on  a  motion  to  dismiss  the  proceed- 
ings in  error. 

The  second  and  last  ground  of  the  defendant's  motion 
is  that  the  proceedings  must  be  dismissed  for  want  of 
necessary  parties ;  and  it  is  contend(Hl  that  Walker,  against 
whom  a  judgment  was  rendered  in  the  court  below,  is 
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a  necessary  party  defendant  in  this  proceeding.  This 
would  be  true  if  the  judgment  complained  of  were  a  joint 
judgment;  in  other  words,  if  it  were  a  judgment  against 
the  plaintiff  in  error  and  in  favor  of  Walker  and  the 
defendant  company  jointly.  Such  is  not  the  case.  Walker 
is  neither  liable  under,  nor  is  he  bound  by,  the  judgment 
complained  of,  and  therefore  is  not  a  necessary  party 
herein.  Knhl  v.  Pierce  Comity,  44  Neb.  584;  Famey  v. 
Hamilton  County,  54  Neb.  797;  Collins  Mfg,  Co.  v.  Seed^ 
Dry  Plate  Co.,  55  Neb.  577;  Richardson  v.  Thompson,  59 
Neb.  299. 

It  follows  that  the  matters  involved  in  this  controversy 
cannot  be  disposed  of  on  an  objection  to  the  jurisdiction  or 
a  motion  to  dismiss  the  proceinlings  in  error.  For  these 
reasons  the  motion  should  be,  and  the  same  is,  hereby 
overioiled. 

Motion  overruled. 


George  W.  Maurer  et  al  v.  Gage  County. 

Filed  Octobeb  5, 1904.    No.  13,705. 

1.  County  Treasurers:  Compensation.    Section  42  of  chapter  28  of  the 

Complied  Statutes  of  1901,  which  provides  that  in  counties  having 
more  than  25.000  inhabitants  the  county  treasurer  shall  receive 
a  salary  of  $3,000  a  year,  and  such  an  amount  as  may  be  aUowed 
by  the  county  board  as  compensation  for  clerks  and  assistants, 
not  exceeding  $2,400  per  annum,  also  limits  the  sum  which  may 
be  retained  by  the  treasurer  for  all  such  purposes*  to  the  amount 
of  the  fees  and  commissions  actually  received  and  collected  by 
him. 

2.  County  Board:  Powebs.    The  powers  exercised  by  the  county  board 

in  examining  the  accounts  of  and  settling  with  the  county  officer 
in  this  case  are  ministerial  only;  and  in  so  far  as  they  allowed 
such  officer  to  retain  a  greater  compensation  than  that  fixed  and 
limited  by  law,  their  action  is  void,  and  the  county  is  not  bound 
thereby. 

Z.  Becovery  Trom  Officer.  In  such  a  case  the  county  may,  in  a  proper 
action,  recover  from  the  officer  the  amount  of  the  excess  so 
allowed  and  retained  by  him. 
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Error  to  the  district  court  for  Oage  county:  William 
H.  Kblligae,  Judge,    Affirmed. 

R.  W.  Sdbin  and  Qriggs,  Rinaker  &  Bibb,  for  plaintiffs 
in  error. 

H.  E.  Sackett  and  H,  E.  Spafford,  contra. 

Barnes,  J. 

This  action  was  commenced  in  the  district  court  for 
Gage  county  against  Oeorge  W.  Maurer,  and  the  Fidelity 
&  Guaranty  Company  of  Maryland,  on  his  official  bond 
as  treasurer  of  that  county  to  recover  the  sum  of  |1,388.76, 
alleged  to  have  been  retiiinod  by  him  for  the  payment  of 
his  assistants,  in  exc(\ss  of  the  fees  actually  earned,  received 
and  coUecteil  by  him  as  such  oflfieer  during  the  term  of  his 
office.  There  was  a  trial  to  the  court  on  an  agreed  state- 
ment of  facts,  which  resulted  in  a  finding  and  judgment 
for  the  county,  from  which  the  defendants  bring  error. 

The  court  found  the  undisputcnl  facts  in  substance  as 
follows:  That  the  county  of  Gag(»  had  a  population  of 
more  than  25,000  inhabitants  during  the  years  of  Maurer's 
official  incumbency ;  that  he  was  elei^tcMl  treasurer  of  Gag(» 
county  for  the  term  comi)osiHl  of  the  years  of  1898  and 
1899;  that  he  duly  qua11ft(Hi  and  held  the  office  of  county 
treasurer  for  said  term;  that  the  Fidelity  &  Guaranty 
Company  of  Maryland,  George  L.  Piatt  and  Lester  L. 
Price  were  sureties  on  his  official  bond,  which  containwl 
the  usual  provisions,  and  which  was  duly  approval  and 
accepted  by  the  county  board  of  Gage  county;  that  during 
his  term  of  office  Maurer,  as  county  treasurer,  made  out 
and  filed  with  the  county  clerk,  every  three  months,  a 
quarterly  report  as  required  by  the  statute,  showing  the 
fees  of  his  office  and  from  what  source  obtained,  and  fully 
complied  with  the  statute  in  that  rc^gard ;  that  he  made  out 
and  filed  his  semiannual  statcMiu^nts  in  accordance  with 
law,  which  showed  the  true  condition  of  his  office  as  county 
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treasurer;  that  for  2  years  during  which  he  held  the  office 
he  received  as  total  fees  the  sum  of  ^7,736.92,  and  out  of 
this  amount  he  retained  the  sum  of  f  6,000  as  his  personal 
salary,  and  the  remainder  of  f  1,736.92  he  credited  to  the 
general  fund  of  the  county;  that  out  of  said  general  fund 
he  paid  the  help  of  the  office,  during  said  2  years,  the  sum 
of  $3,125.68 ;  that  the  amounts  paid  to  himself  as  treasurer 
and  to  his  clerks  and  assistants  during  said  2  years 
exceeded  the  fees  and  commissions  of  his  office  for  that 
term  by  the  sum  of  f  1,388.76;  that  the  county  board  of 
the  plaintiff  county,  after  knowing  all  of  the  foregoing 
facts,  made  semiannual  settlements  with  Maurer,  and  at 
the  conclusion  of  his  said  tenn  of  office,  with  said  know- 
ledge, made  a  full  and  complete  settlement  with  him  as 
county  treasurer,  and  allowed  him  $6,000  as  his  salary^ 
and  all  of  the  amounts  paid  by  him  to  his  clerks  and 
assistants,  as  charged  in  his  official  report ;  and  the  county 
board  made  said  final  settlement  a  matter  of  record  in 
regular  and  open  session;  that  in  making  said  settlement 
there  was  no  fraud  practiced,  mistake  made  or  imposition 
imposed,  either  by  said  county  treasurer  or  the  county 
board;  that  no  more  clerks  and  assistants  were  employed 
in  the  treasurer's  office  during  said  term  than  were  actually 
necessary  and  were  approved  of  by  the  county  board;  and 
no  more  money  was  retained  by  the  treasurer,  for  the 
purpose  of  paying  his  clerks  and  assistants,  than  was 
actually  paid  to  them,  and  that  his  office  was  run  in  an 
economical  manner. 

On  these  facts,  as  a  conclusion  of  law,  the  court  held 
that  the  county  treasurer's  office  in  the  county  of  Gage  is 
strictly  a  fee  office;  that  Maurer  as  county  treasurer  was 
not  entitled  to  any  compensation  for  himself,  his  clerks 
and  assistants  beyond  the  fees  earned,  collected  and  paid 
out  by  him  in  discharging  the  duties  of  his  office;  that  the 
settlement  made  with  him  as  county  treasurer  by  the 
county  board,  in  so  far  as  he  was  allowed  any  sum  of 
money  in  excess  of  the  fees  actually  received  by  him  in 
his  office  as  compensation  for  either  himself  or  his  clerks 
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and  assistants,  was  abs()hit(4y  void  for  want  of  power  in 
the  board  to  make  such  allowances.  The  court  further 
found  that  the  amount  due  from  the  defendants  to  the 
plaintiff  county,  including  interest,  was  the  sum  of 
fl,592.09,  for  which  judgment  was  rendered  against  the 
defendants.  It  will  be  observed  that  ,the  plaintiffs  in 
error  relied  on  the  defense  of  setth^ment  in  the  court 
below ;  and  they  now  cont(»nd  that  the  county  board  having 
scuttled  with  the  tn^asurer  quarterly,  semiannually  and 
finally  at  the  end  of  his  term,  and  having  allowed  him  to 
retain  the  amcmnt  in  dispute* — although  it  is  admitted  that 
such  sum  was  in  ex(*ess  of  the  amount  of  fei^s  earned  and 
collected  by  his  office  during  the  term  in  controversy — such 
settlement  constitutes  a  complete  defense  herein,  and  the 
county  cannot  maintain  the  action.  This  is  the  only 
question  pn^sented  for  our  consideration,  and  its  deter- 
mination requires  a  construction  of  section  42,  chapter 
28  of  the  Compiled  Statutes  of  1901  (AnnoUited  Statutes, 
9069),  togc^^ther  with  the  legal  effect  of  the  settlement  in 
question  herein.    The  section  in  question  provides: 

"That  in  counties  having  over  25,000  inhabitants  the 
county  treasurer  shall  receive  the  sum  of  three  thousand 
(13,000)  dollars  per  annum,  and  shall  be  furnished  by 
the  county  commissioners  the  necessary  clerks  or  assistants 
whose  combined  salary  shall  not  exceed  the  sum  of  two 
thousand  four  hundre<i  (|2,400)  dollars  per  annum.  ♦  ♦  ♦ 
That  if  the  duties  of  any  of  the  officers  above  named 
in  any  county  of  this  state  shall  be  such  as  to  require  one 
or  more  assistants  or  deputies,  then  such  officers  may 
retain  an  amount  necessary  to  pay  for  such  assistants 
or  deputies  not  exceeding  the  sum  of  seven  hundred  (f  700) 
dollars  per  year  for  each  of  such  deputies  or  assistants, 
except  in  counties  having  a  population  over  sixty  thousand 
(60,000)  inhabitants,  in  which  case  such  officer  may  retain 
such  amount  as  may  be  necessary  to  pay  the  salaries  of 
such  deputies  or  assistants  as  the  same  shall  be  fixed  by 
the  county  board;  but  in  no  instance  shall  such  officers 
receive   more   than   the   fees   by   them   rc^spi^ctively   and 
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actually  collected,  nor  shall  any  money  be  retained  for 
deputy  service  unless  the  same  be  actually  paid  to  such 
deputy  for  his  services;  and  provided  further^  that  neither 
of  the  officers  above  named  shall  have  any  deputy  or 
assistants  unless  the  board  of  county  commissioners  shall, 
upon  application,  have  found  the  same  necessary ;  and  the 
board  of  county  commissioners  shall  in  .all  cases  prescribe 
the  number  of  deputies  or  assistants,  the  time  for  which 
they  may  be  employed,  and  the  compensation  they  are  to 
receive." 

The  statute  above  quoted,  as  it  appears  in  the  Compiled 
Statutes  of  1901,  clearly  provides  that  in  counties  having 
more  than  25,000  and  less  than  60,000  inhabitants  the 
county  ti^asurer  shall  receive  a  salary  of  $3,000  a  year, 
together  with  such  an  amount  aB  may  be  allowed  him  by 
the  county  commissioners  for  assistant  or  clerk  hire,  not 
exceeding  f  2,400  per  annum,  and  he  is  authorized  to  retain 
such  sum  on  express  condition,  however,  that  the  fees 
actually  earned  and  collected  by  him  during  the  current 
term  of  his  office  are  etjual  to  or  greater  than  those 
amounts.  It  thus  appears  that  by  positive  provision  of 
law  the  treasurer  and  his  clerks  and  assistants  can  in  no 
case  receive  more  for  their  services  than  the  amount  of 
fees  actually  earned  and  collected  by  him. 

It  is  strenuously  urged,  however,  that  the  county  board 
being  invested  with  the  power  to  settle  accounts  against 
the  county,  the  settlements  pleadc^d  and  esttiblished  in  this 
cas(^  are  binding  on  the  county,  and  that  it  is  estopped 
thereby  from  prosecuting  this  action.  We  are  not  with- 
out authority  on  this  question.  In  Mitchell  v.  Clay  County, 
69  Neb.  779,  it  was  held : 

"When  the  law  commits  to  an  officer  the  duty  of  looking 
into  facts  and  acting  upon  them,  not  in  a  way  which  it 
specifically  directs,  but  after  a  discretion  in  its  nature 
judicial,  the  function  is  qi(a,v  judicial.  •  •  ♦  County 
commissioners  act  quasi  judicially  in  passing  upon  claims 
against  the  county  whc^nc^ver  their  action  is  not  merely  a 
formal  prereciuisite  to  the  issuance  of  a  wjirrant,  but  in- 
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volves  the  determination  of  questions  of  fact  upon  evi- 
dence, *  *  *  or  the  exercise  of  discretion  in  ascer- 
taining OP  fixing  the  amount  to  be  allowed.  But  thej^ 
have  no  judicial  power  or  discretion  as  to  interpretation 
of  the  law.  ♦  ♦  ♦  Whenever  the  course  to  be  pursued 
or  the  amount  to  be  allowed  is  fixed  by  law,  they  must 
follow  the  law,  and  their  acts  in  so  doing  or  endeavoring 
so  to  do  are  ministeriaPonly.  ♦  ♦  ♦  The  action  of 
county  commissioners  in  adjusting  the  accounts  of  county 
officers  under  sections  43  and  44,  article  I,  chapter  18, 
Compiled  Statutes,  1901,  is  ministerial  only/* 

In  that  case  all  of  our  former  decisions  on  this  question 
are  reviewed,  compared  and  distinguished,  and  as  a  result 
of  such  review  the  foregoing  rules  were  announced.  We 
are  satisfied  with  tlie  reasoning  contained  in  the  opinion  in 
that  case,  and  are  thereby  firmly  committed  to  the  rule 
that  a  county  board  has  no  power  to  settle  with  a  county 
oflScer,  and  allow  or  pay  him  any  greater  sum  as  fees  or 
salary  than  the  amount  fixed  by  law,  because  in  so  doing 
the  board  would,  in  effect,  fix  the  fees  of  the  oflftcer,  usurp 
an  authority  nowhere  delegated  to  it  by  law,  and  thus 
abrogate  the  plain  provisions  of  the  statute.  It  is  clear 
that  in  making  such  settlements  county  boards  act  in  a 
ministerial  capacity  only,  and  if  they  exceed  the  authority 
conferred  on  them  by  law,  by  allowing  fees  to  county 
officers  in  excess  of  the  amount  fixed  by  statute,  such 
settlements  are  void,  and  constitute  no  defense  to  an  action 
brought  by  the  county  to  recover  such  excess  allowed  then*- 
by.  Hazclet  v.  Holt  County y  51  Neb.  716;  Bush  v,  John- 
son County,  48  Neb.  1;  32  L.  R.  A.  223;  58  Am.  St.  Rep. 
673. 

This  holding  in  no  way  conflicts  with  the  rule  laid  down 
in  our  former  decisions,  wherein  it  is  held  that  a  settlement 
with  a  county  board  of  all  matters  wherein  a  judicial  dis- 
cretion is  or  may  be  exercised  is  binding  on  the  county,  and 
unless  set  aside  on  appeal  or  error  will,  in  the  absence  of 
fraud  or  mistake,  constitute  a  complete  defense  to  any 
action  where  the  matters  embraced  in  such  settlement  are 
involved. 
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For  the  foregoing  reasons,  we  hold  that  the  judgment  of 
the  district  court  was  right,  and  the  same  is  hereby 

Affirmed. 


Della  McLean^  Administratrix,  v.  Omaha  &,  Council 
Bluffs  Railway  and  Bridge  Company.* 

Filed  Octobeb  5,  1904.    No.  13,602. 

Directing  Verdict.  In  an  action  by  an  administratrix  to  recover  dam- 
ages for  the  death  of  the  decedent,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  it  is  heldy  upon  an  examination 
of  the  record,  that  the  court  rightfully  directed  a  verdict  for  the 
defendant  because  of  the  contributory  negligence  of  the  de- 
ceased. 

Error  to  the  district  court  for  Douglas  county :  Jacob 
Fawcett,  Judge.    Afftnned. 

Charles  8.  Lohingicr,  T.  J,  Mahoney  and  N.  A,  Grawford, 
for  plaintiff  in  error. 

W.  J.  Conncll  and  John  L.  Webster,  contra. 

Ames,  C. 

This  is  an  action  by  an  administratrix  to  recover  dam- 
ages  from  .the  defendant  for  having,  as  it  is  alleged,  neg- 
ligently caused  the  death  of  the  decedent.  The  answer, 
besides  denials,  pleads  contributory  negligence.  The  de- 
fendant owns,  maintains  and  operates  a  system  of  street 
and  interurban  electric  railroad  in  and  between  the  citic^s 
of  Omaha  and  Council  Bluffs.  Double  tracks  of  the  rail- 
road extend  through  "Avenue  A"  in  Council  Bluffs  from 
the  intersection  of  the  latter  with  14th  street,  in  or  near 
the  settled  part  of  the  city,  in  a  nearly  direct  line  to  a 
point  at  or  beyond  the  corporate  limits  at  a  distance  of 
two  miles  or  thereal)outs  from  the  intei*section.    The  scene 

♦  Rehearing  allowed.    See  opinion,  p.  450,  post. 
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of  the  accident  is  on  "Avenue  A''  in  a  sparsely  settled  out- 
skirt  of  the  town,  from  a  mile  to  a  mile  and  a  half  from 
14th  street.  At  that  place  the  avenue  had  not  been  brought 
to  a  regular  grade,  and  there  was  no  pavement  or  sidewalk, 
but  there  was  a  traveled  wagon  way  alongside  the  railway, 
apparently  not  much  used  by  the  public.  .  The  street  rail- 
way rails  were  of  heavy  stwl,  of  the  T  pattern,  laid  upon 
exposed  ties  from  eighteen  inches  to  two  feet  above  the 
surface  of  the  ground  adjacent  to  the  right  of  way,  so  that 
the  roadbed  preseiit(Hl  the  general  appearance  of  that  of  an 
ordinary  commercial  railroad  in  a  rural  neighborhood. 
The  avenue  was  unlight(»d  and  the  accident  happened  at 
about  20  minutes  past  twelve  o'clock  of  a  dark  and  cloudy 
night,  ^^'hat  occasion  the  deceased  had  for  being  in  the 
locality,  or  where  or  when  he  went  upon  the  roadbed  is 
not  known,  but  he  was  walking  toward  the  west,  on  or 
near  the  outer  rail  of  the  track  usc*d  by  cars  moving  in 
the  same  direction,  and,  at  a  point  about  midway  between 
two  streets  intersecting  the  avenue,  he  was  struck  by 
one  of  the  defendant's  cars  approaching  from  the  east, 
thrown  violently  into  the  air,  and  instantly  killed. 

The  sjK^cific  negligence  charged  is  that  the  car  was 
negligently  and  carelessly  propelled  and  managed,  and 
that  the  defendant's  agt^nts  and  servants  in  charge  of  it 
failed  to  give  the  usual  and  ordinary  signals  of  approach, 
or  to  employ  the  usual  appliances  to  prevent  the  accident, 
and  that  "had  proper  and  usual  precautions  been  taken 
and  the  proper  and  usual  appliances  been  employed"  the 
deceased  "could  and  would,  by  the  exercise  of  diligence 
and  care,  have  been  seen  by  the  defendant's  agents  and 
servants  in  charge  of  said  car  in  time  to  have  stopped 
said  car  before  the  same  struck"  the  deceased.  It  is  also 
alleged  that  the  car  was  being  propelled  "at  a  high  rate 
of  speed,"  but  the  rate  of  speed  is  not  charged  to  have 
been  excessive  or  negligent,  or  to  have  contributed  unduly 
to  the  casualty.  Ind(H^l,  such  an  accusation  would  have 
been  somewhat  inconsistent  with  the  claim  that,  by  the 
(*xercise  of  proper  care  and  diligence,  the  deceased  could 
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and  would  have  been  seen,  and  the  car  stopped  in  time  to 
prevent  striking  him. 

The  allegation  that  there  was  a  lack  of  proper  and 
usual  appliances  is  not  substantially  supported  by  evi- 
dence. All  that  the  record  discloses  in  that  regard  is  the 
vague  assertion  of  some  of  the  witnesses  that  the  head- 
light appeared  to  them  to  be  dim,  but  the  d^ree  of  its 
brilliance  is  not  attempted  to  be  described,  and  that  one 
was  burning  is  not  disputed.  The  car  itself  was  brilliantly 
lighted  by  electricity,  so  as  to  illuminate  surrounding 
space  to  a  distance  of  several  rods  in  every  direction.  No 
one  but  the  motorman  is  shown  to  have  been  in  charge  of 
the  car,  and  he  was  not  produced  as  a  witness.  What 
he  knew  or  did  about  the  matter  is  unknown  except  his 
statement,  made  at  the  time  and  admitted  in  evidence  as 
a  part  of  tiie  res  gestw,  that  he  saw  the  deceased  walking 
on  the  roadbed  near  the  outer  rail  of  the  track  and  sup- 
posed he  would  get  off,  but  that  he,  the  deceased,  did  not 
have  time.  How  far  apart  were  the  car  and  the  deceased 
when  the  latter  was  first  seen  by  the  motorman  is  not 
shown,  so  that  it  is  impossible  to  say  whether,  after  that 
time,  there  was  opportunity  for  stopping  the  car  and 
thereby  preventing  the  accident.  There  is  evidence  from 
which  it  may  be  inferred  that  a  gong  was  not  sounded  nor 
other  signal  given  after  the  discovery  of  the  deceased,  but 
it  may  also  be  inferred  that  the  discovery  and  the  collision 
were  so  nearly  simultaneous  that  opportunity  for  so  doing 
was  wanting. 

"A  high  rate  of  speed^^  in  an  outlying  district  is  not 
complained  of  by  the  petition  as  negligent.  How  high  it 
was  cannot  be  ascertained  from  the  evidence,  which  upon 
this  point  is  conjectural.  The  witnesses  vary  in  their 
estimate  from  the  ordinary  rate  of  12  miles  an  hour  to 
20  and  30.  No  two  of  them  exactly  agree.  At  the  middle 
rate  of  20  miles  an  hour  the  car  was  moving  about  30 
feet  a  second.  Within  what  distance  it  could  have  been 
stopped  may  be  inferred  from  the  fact  that  it  was  stopped, 
apparently  as  soon  as  possible,  after  the  happening  of  the 
32 
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accident,  but  run  150  feet  or  more  after  that  event  If 
under  the  pleading  and  evidence  the  motorman  can  be 
charged  wiUi  negligence,  it  is  for  lack  of  vigilance  enabling 
him  to  discover  the  deceased  sooner.  But  the  night  was 
dark,  and  the  street  was  unlighted,  and  it  is  not  claimed 
that  the  illumination  from  the  car  or  headlight  extended, 
or  ought  to  have  extended,  more  than  150  feet  from  the 
car,  a  distance  that,  at  the  supposed  rate  of  speed,  would 
have  been  covered  in  five  seconds. 

The  evidence  was  all  offered  by  the  plaintiff  and  is,  of 
course,  free  from  conflict  When  she  rested,  the  court, 
upon  motion,  directed  a  verdict  for. the  defendant,  upon  the 
expressed  ground  that  the  deceased  was  a  resident  of  the 
city  of  Council  Bluffs  and  familiar  with  the  scene  of  the 
accident  and  with  the  manner  in  which  the  defendant 
operated  its  trains,  and  that  he  was  n^ligent  in  walking 
upon  the  track  of  the  railroad  without  keeping  a  vigilant 
lookout  for  cars  which  he  knew  were  likely  to  approach 
him  from  behind ;  and  that  the  car  which  caused  his  death 
might,  with  ordinary  care,  have  been  seen  approaching  for 
more  than  a  mile  before  it  reached  the  place  where  the 
accident  occurred.  The  plaintiff  prosecutes  error,  but 
after  a  careful  examination  of  the  record  we  are  convinced^ 
contrary  to  our  impression  at  the  close  of  the  argument, 
that  the  opinion  of  the  learned  trial  judge  was  right,  and 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  April  19, 
1905,     Former  judgment  of  affirma/nce  adhered  to: 

1.  Directing  Verdict.     On  a  motion  to  direct  a  verdict  for  the  de- 
fendant»  the  plaintiff  is  entitled  to  every  Inference  which  the 


Vol.  72]  SEPTEMBER  TERM,  1904.  451 

McLean  y.  Omaha  &  Council  Bluffs  Railway  &  Bridfj^e  Co. 


Jury  would  hare  been  warranted  in  drawing  from  the  evidence 
adduced. 

2.  Personal  Injuries:  Action:  Gontributort  Neoliqence:  Question  fob 

JuBT.  In  an  action  for  personal  .injuries,  where  contributory 
negligence  is  relied  upon  as  a  defense,  and  where,  from  the 
facts  and  circumstances  proved,  reasonable  minds  may  draw  dif- 
ferent conclusions  concerning  the  negligence  of  the  plaintiff's 
intestate,  such  question  should  be  submitted  to  the  jury. 

3.  Evidence   examined,   and   held  not  sufficient  to  bring  the   injury 

within  the  reason  of  the  "humane  doctrine''  or  "last  chance." 


Oldham,  C. 

The  former  opinion  in  this  case  is  officially  reported 
ante,  p.  447. 

A  rehearing  was  granted  for  the  further  consideration 
of  the  question  as  to  whether,  under  all  the  facts  and 
circumstances  surrounding  the  injury  as  shown  by  the 
evidence  ottered  by  plaintiff  in^  the  trial  of  the  cause  in 
the  district  court,  the  trial  court  was  justified  in  directing 
a  verdict  for  defendant  on  the  doctrine  of  contributory 
negligence;  and  also  for  the  purpose  of  further  examining 
plaintiff's  contention  that  the  facts  and  circumstances  sur- 
rounding the  injury,  as  shown  by  plain titt'^s  evidence, 
brings  the  case  within  the  reason  of  the  "humane  doctrine'' 
or  "last  chance.'' 

We  agree  with  plaintiff's  contention  that,  on  a  motion  to 
direct  a  verdict  for  the  defendant,  the  plaintiff  is  entitled 
to  every  inference  which  the  jury  would  have  been  war- 
ranted in  drawing  from  the  evidence  adduced.  Now,  it 
is  clearly  proved  that  at  the  point  where  the  injury  oc- 
curred there  were  two  lines  of  defendant's  street  railway 
tracks,  running  east  and  west,  and  that  there  was  a  space 
of  a  few  feet  between  and  separating  them.  It  was  also 
proved  that  the  north  line  of  track  was  used  by  the  cars 
.o:oing  west,  and  that  the  south  line  of  track  was  used  by 
the  cars  going  east.  It  was  also  shown  by  the  testimony 
that  the  deceased  was  familiar  with  the  running  of  these 
cars,  as  he  had  resided  for  a  long  time  in  Council  Bluffs, 
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and  passed  over  these  car  lines  in  going  to  and  from  his 
place  of  business  in  Omaha  two  or  three  times  a  day.  The 
trial  judge  concluded  from  this  testimony  that  deceased 
was  clearly  negligent  in  walking  westward  on  the  north 
track  without  looking  behind  him  for  an  approaching  car, 
because  he  must  have  known  that  the  west  bound  cars 
used  this  track.  This  is  perhaps  a  legitimate  conclusion 
under  the  facts  and  circumstances  proved. 

It  is  also  in  evidence  that  the  accident  occurred  after 
midnight,  and  was  caused  by  the  car  making  the  last  run 
for  that  night,  which  was  then  from  8  to  10  minutes  behind 
time.  Now,  it  is  urged  by  counsel  for  plaintiflf  that  if  it 
was  proper  from  the  evidence  introduced  to  impute  to 
the  deceased  knowledge  of  the  track  on  which  the  west 
bound  car  w^as  accustomed  to  run,  it  was  also  competent 
to  impute  to  him  know^ledge  of  the  fact  that  the  last  car 
going  west  that  night  would,  if  on  time,  have  passed  the 
place  where  the  injury  occurred  5  or  10  minutes  before 
the  injury;  and  that  this  fact,  if  believed  by  the  jury, 
might  excuse  him  from  the  imputation  of  contributory 
n^ligence  in  not  looking  behind  him  for  an  approaching 
car  coming  from  the  west.  If  this  directed  verdict  stood 
only  on  the  doctrine  of  contributory  negligence  imputed 
to  deceased  for  walking  westward  on  defendant's  north 
track  at  the  time  the  injury  occun*ed,  without  looking 
behind  him  for  an  approaching  car,  I  would  incline  to- the 
opinion  that  such  question  was  one  of  tact  for  the  jury, 
rather  than  one  of  law  for  the  court.  Contributory  negli- 
gence is  an  affirmative  defense  in  actions  for  personal 
injuries  of  this  nature,  and  where  reasonable  minds  may 
draw  different  conclusions  from  the  conduct  on  which 
negligence  is  predicated,  such  question  is  for  the  deter- 
mination of  the  jury  and  not  of  the  court. 

We  have  carefully  reexamined  the  evidence  contained  in 
the  record  to  see  whether  or  not  it  tends  to  show  any  fact 
or  circumstance  that  would  bring  the  case  within  the 
reason  of  the  "last  chance"  doctrine.  This  doctrine,  as 
applied  to  this  case,  is  based  on  the  duty  which  the  de- 
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fendant  would  owe  on  discovering  the  deceased  in  a 
perilous  position,  from  which  he  apparently  could  not  and 
would  not  escape,  to  use  every  reasonable  means  at  the 
command  of  the  servants  in  charge  of  its  cars  to  stop  the 
car  for  the  purpose  of  avoiding  the  accident.  This  doctrine 
has  found  favor  in  this  court,  and  was  recently  applied  in 
the  case  of  Omaha  Street  R.  Co.  v.  Larson,  70  Neb.  591. 
We  do  not  understand  that  it  is  the  duty  of  the  operators 
of  a  street  railway  car  to  stop  the  car  as  soon  as  they  see 
a  foot  passenger  occupying  the  track  in  front.  We  think 
that  ordinarily  the  motorman  may  proceed  toward  such 
foot  passenger  on  the  presumption  that  such  passenger 
will  step  off  the  track  before  the  car  reaches  him,  until 
it  becomes  apparent  that  for  some  reason  such  passenger, 
either  on  account  of  deficient  hearing  or  other  inability 
to  apprehend  his  danger,  cannot  and  probably  will  not 
be  able  to  get  off  the  track ;  and  that  then  it  becomes  his 
duty  to  use  all  reasonable  means  at  his  command  to  stop 
the  car.  Now,  the  evidence  in  the  case  at  bar  wholly  fails 
to  show  that  the  motorman,  after  discovering  the  perilous 
position  of  the  deceased,  could,  by  the  use  of  all  means  at 
his  command,  have  stopped  the  car  and  thereby  avoided 
the  accident.  Consequently,  we  do  not  think  that  the 
evidence  in  the  record  brings  this  case  within  the  reason 
of  the  "humane  doctrine/'  nor  do  we  find  any  competent 
evidence  in  the  record  to  show  actionable  negligence  on 
the  part  of  the  defendant  which  was  the  proximate  cause 
of  the  injury.  From  a  reexamination  of  the  record,  the 
accident  appears  to  us  to  fall  in  that  class  of  casualties 
frequently  met  in  life,  in  which  there  is  a  serious  injury 
sustained  for  which  no  one  is  legally  to  blame. 

Ames  and  LETax)N,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  opinion  is  adhered  to. 

Affirmed. 
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Patrick  V.  Patrick. 


Algernon  S.  Patbick,  Executor,  v.  Eliza  B.  Patrick. 

Piled  October  5,  1904.    No.  13,612. 

Wills:  Decedent's  Debts:  Payment:  Settlement  of  Estate.  A  testa- 
tor devised  lands  in  fee  to  his  wife  in  lieu  of  dower  and  of  her 
distributive  share  in  his  estate,  that  at  the  time  of  the  execution 
of  his  will  were  free  from  incumbrance.  Afterwards,  he  mort- 
gaged them  to  secure  his  personal  obligation.  The  will  pro- 
vided expressly  that  all  his  debts  should  be  paid  out  of  his 
personal  estate.  The  mortgagee  did  not  prove  his  claim  in  pro- 
bate proceedings,  but  the  county  court,  by  order,  directed  the 
executor  to  pay  the  mortgage  debt,  which  he  did.  Held,  That  upon 
final  settlement  of  his  accounts  he  was  entitled  to  be  credited 
with  the  sum  so  expended. 

Error  to  the  district  court  for  Douglas  county:  Wil- 
LARD  W.  Slabaugh,  Judge.     RcvcTsed, 

Robert  W.  Patrick  and  Isaac  E,  Congdon,  for  plaintiff 
in  error. 

Byron  G.  Burhank,  contra. 

Ames,  C. 

In  1888,  Mathewson  T.  Patrick,  a  resident  of  the  city  of 
Omaha  and  the  owner  of  a  considerable  estate  therein, 
and  elsewhere  in  Nebraska,  executed  his  last  will  in  which 
he  provided,  in  the  first  instance,  for  "the  payment  of 
his  funeral  charges,  the  expenses  of  administering  his 
estate,  and  all  his  debts,  out  of  his  personal  property." 
Secondly,  he  devised  and  bequeathed  a  dwelling  house  prop- 
erty, described  as  lot  6  in  block  56  in  the  city  of  Omaha, 
then  owned  by  him  and  unincumbered,  to  his  wife  in  fee, 
together  with  certain  household  property,  and  an  annuity 
of  f  1,000  to  be  charged  upon  the  residue  of  his  lands  and 
paid  during  her  widowhood.  These  provisions  were  ex- 
proKsed  to  be  "in  lieu  of  her  dower  and  of  any  distributive 
share  in  my  estate  to  which  she  might  otherwise  be  en- 
titled/*   The  residue  of  his  estate,  real  and  personal,  he 
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bestowed  upon  his  children ;  and  he  nominated  his  brother, 
Algernon  S.  Patrick,  as  sole  executor  of  his  will,  and  as 
guardian  of  his  children. 

In  1896  he  executed  his  interest  bearing  promissory  note 
to  the  National  Life  Insurance  Company  of  Vermont  for 
the  principal  sum  of  f  10,000,  and  as  security  for  its  pay- 
ment executed,  together  with  his  wife,  a  mortgage  upon 
the  above  mentioned  lot  6,  together  with  an  adjoining  lot 
also  owned  by  him.  In  1899  he  died  seizes!  of  those  lots 
and  of  a  considerable  additional  estate,  and  still  owing 
the  principal  of  the  mortgage  debt.  The  widow  elected  to 
take  under  the  will,  which  was  duly  admitted  to  probate, 
and  Algernon  S.  Patrick  duly  qualified  as  excH!utor  and 
guardian.  The  usual  orders  were  made  and  notices 
published  for  the  presentation  of  claims,  and  on  the  23d 
day  of  September,  1899,  after  the  lapse  of  time  prescrilxMl 
by  law  and  fixed  by  order  of  the  court,  an  order  was  duly 
entered  barring  all  claims  not  theretofore  filed,  among 
which  was  the  above  mentioned  $10,000  note.  Among 
the  claims  that  were  so  presented  and  properly  allowed 
were  certain  notes  called  the  Kuhns'  and  Collins'  notes. 
Prom  the  orders  allowing  them  no  appeal  was  taken. 
On  the  11th  day  of  November,  1901,  the  executor  having 
come  into  the  possession  of  sufficient  personal  estate  of 
the  deceased  for  the  payment  of  the  claims  allowed  by  the 
court,  and  expenses  of  administration,  the  county  court, 
on  his  application,  made  and  entered  the  following  order : 

"This  matter  coming  on  to  be  heard  on  the  petition  of 
the  executor,  Algernon  S.  Patrick,  to  be  directcKl  by  the 
court  to  pay  to  the  National  Life  Insurance  Company  of 
Montpelier,  Vermont,  the  sum  of  ten  thousand  (f  10,000) 
dollars,  together  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum  from  the  first  day  of  September, 
A.  D.  1901,  and  the  guardian  ad  litem  being  present  in 
court,  and  the  matter  being  heard  upon  the  evidence  and 
the  law,  it  is  hereby  ordered,  adjudginl  and  decreed  that 
the  said  executor  pay  the  sum  of  ten  thousand  ($10,000) 
dollars,  together  with  interest  at  the  rate  of  six  per  cent. 
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I)er  annum  from  the  1st  day  of  September,  A.  D.  1901, 
to  the  said  National  Life  Insurance  Company  of  Mont- 
pelier,  Vermont." 

As  is  indicated  by  this  order,  upon  the  making  of  the 
application  for  it,  a  guardian  ad  litem  had  been  appointed 
for  the  heirs,  who  were  minors,  and  he  participated  in  the 
proceedings.  In  compliance  with  the  order,  the  executor 
paid  off  and  discharged  the  mortgage  debt.  On  the  9th 
day  of  January,  1902,  the  executor  having  paid  and  satis- 
fied the  claims  allowed  by  the  court  against  the  estate  of 
the  deceased,  rendered  a  final  account,  and  prayed  to  be 
discharged  from  his  trust 

At  and  for  many  years  prior  to  the  death  of  the  testator, 
he  and  his  brother,  the  executor,  had  constituted  a  partner- 
ship, owning  a  large  amount  of  real  and  personal  prop- 
erty, and  engaged  in  the  business  of  farming  and  the  rais- 
ing of  live  stock.  When  application  was  made  for  passing 
the  final  accounts  of  the  executor,  as  above  mentioned,  the 
guardian  ad  litem  and  the  widow  filed  separate  exceptions 
thereto.  On  the  hearing,  the  county  court  disallow^ed  all 
the  exceptions  and  granted  the  application  of  the  executor, 
and  by  the  same  order  relieved  him  .of  his  trust  as 
guardian,  and  substituted  the  widow  in  his  place  therein. 
The  widow  accepted  the  guardianship,  but  in  her  o'wn 
behalf  and  in  behalf  of  the  minors  appealed  to  the  district 
court  from  the  remainder  of  the  decree.  In  the  district 
court  there  was  a  trial  to  a  jury,  who  returned  a  verdict 
against  the  executor  for  the  sum  of  $2,287.74,  upon  which 
a  judgment  was  render(Kl  against  him,  to  reverse  which 
he  prosecuted  a  petition  in  error  in  this  court. 

For  some  reason  not  made  known  to  us,  the  briefs  of 
counsel  in  this  court  described  the  parties  as  appellant 
and  appellee,  and  the  cause  was  argued  by  counsel  as 
though  it  had  been  brought  here  by  appeal;  but,  both 
because  such  procedure  is  inconsistent  with  the  record  and 
because  there  appears  to  us  to  be  gi*ave  doubt,  in  view  of 
the  decision  of  this  court  in  Nebraska  Wesleyan  Univer- 
sity V.  Craig'8  Estate,  54  Neb.  173,  whether  jurisdiction 
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can  be  axrquired  here  by  appeal,  we  shall  treat  the  case 
as  a  proceeding  in  error. 

The  principal  errors  urged  in  brief  and  argoment  are 
that  the  trial  judge,  by  his  rulings  and  instructions  at  the 
trial,  and  by  his  judgment  upon  the  verdict,  denied  to 
the  executor  credit  upon  his  account  for  the  payment  of 
the  110,000  mortgage  upon  the  homestead  and  of  the 
Kuhns'  and  Collins'  notes,  and  we  shall  confine  what 
further  we  have  to  say  to  these  items.  As  to  the  notes, 
it  appears  to  us  that  but  little  need  be  said.  They  were 
executed  by  the  testator  and  were  unpaid  at  the  time  of 
his  death,  and  were  regularly  proved  before,  and  allowed 
by,  the  county  court  in  the  due  course  of  administration. 
No  objection  was  made,  nor  appeal  taken,  by  or  on  behalf 
of  the  widow  or  children,  and  there  is  no  accusation  of 
fraud  or  lack  of  good  faith  in  connection  with  them  or 
with  these  proceedings.  It  wa.s,  indeed,  alleged  on  the 
trial  in  the  district  court,  and  is  urged  here,  that  the  notes 
were  given  for  money  which  was  borrowed  for,  and  which 
was  actually  devoted  to,  the  uses  of  the  partnership,  and 
that  the  funds  of  the  latter  ought  to  have  been  devoted 
to  their  payment.  This  fact,  however,  if  it  be  a  fact,  would 
not  have  been  a  defense  to  the  maker  if  he  had  been  sued 
UDon  them  in  his  lifetime,  and,  of  course,  his  death  clothed 
it  with  no  new  or  additional  importance.  It  is  merely  a 
matter  to  be  taken  into  account  upon  a  settlement  of  the 
partnership  affairs  between  the  surviving  partner  and 
representatives  of  the  deceased. 

As  respects  the  mortgage  to  the  life  insurance  company, 
the  same  claim  is  made  as  with  respect  to  the  notes  and 
it  should,  of  course,  be  disposed  of  in  the  same  way;  but 
it  is  further  urged  that  this  alleged  debt  never  was  pre- 
sented or  proved  before  the  county  court  for  approval  or 
allowance,  nor  established  in  any  manner  as  a  valid  claim 
against  the  estate,  and  that  the  executor  was  therefore 
wholly  without  authority  or  justification  for  its  payment; 
and  to  the  suggestion  by  the  executor  that  the  will  ex- 
pressly provides  for  the  payment  of  all  the  debts  of  the 
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testator  out  of  his  personal  estate,  it  is  replied  that,  in 
the  absence  of  proof  and  allowance  by  and  before  the 
connl7  court,  there  is  no  competent  evidence  that  the 
mortgage  claim  was  a  debt  of  the  testator  or  is  a  valid 
charge  against  his  estate.  In  support  of  this  contention 
counsel  cites  Huehner  v.  Sesseman,  38  Neb.  78,  construing 
and  upholding  the  statute  which  makes  the  proof  and 
allowance  of  claims  in  the  manner  mentioned  the  sole 
justification  of  an  executor  or  administrator  for  their  pay- 
ment, and  a  large  number  of  decisions  from  other  states 
to  a  like  eflfect.  The  correctness  and  authority  of  these 
decisions  is  not  disputed  by  the  plaintiff  in  error,  nor 
doubted  by  ourselves,  but  it  is  found  upon  examination 
that  they  all  have  reference  to  alleged  indebtedness  of  the 
testator  not  secured  by  mortgage  on  his  real  estate,  or  to 
deficiencies  remaining  after  the  exhaustion  of  such  se- 
curity. In  the  case  before  us  there  are  two  circumstances 
not  present,  or  at  least  not  adverted  to,  in  the  cases  cited : 
First,  an  expressed  intention  of  the  testator  that  the  in- 
debtedness should  be  paid  out  of  his  personal  estate ;  and, 
Second,  the  fact  that  the  incumbered  property  was  worth 
considerably  more  than  the  amount  of  the  mortgage  lien. 
The  proof  and  allowance  of  the  debt  would  have  been  the 
occasion  of  some  expense  and  annoyance  to  the  mortgagee, 
which  it  could  safely  avoid  by  reliance  upon  its  security, 
and  which  there  were  no  means  of  coercing  it  to  incur. 
The  contention  of  the  defendant  in  error  amounts,  there- 
fore, to  saying  that  it  lay  within  the  power  of  the  mort- 
gagee, by  mere  inaction,  to  defeat  the  expressed  intent  of 
the  testator.  This  is  a  conclusion  to  which  we  suspect  that 
the  court  would,  in  the  absence  of  authority,  arrive  with 
great  reluctance,  if  at  all.  But  it  is  in  conflict  with  two 
well  recognized  principles  whose  unit(*d  weight  is  sufficient 
for  its  overthrow.  The  first,  in  support  of  which  it  is  not 
necessary  to  cite  authority,  is  that  it  is  the  chief  duty  of 
courts  and  executors  to  carry  into  effect  the  intent  of  a 
testator,  and  the  second  is  that  it  is  the  presumed  intent 
of  a  testator,  whether  expressed  in  his  will  or  not,  that  a 
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devisee  of  lands  shall  take  them  free  from  incumbrance 
and  that  even  undevised  lands  shall  be  freed  from  incum- 
brances out  of  the  personal  estate,  if  there  shall  be  suf- 
ficient of  the  latter  for  that  purpose.  Authorities  go  even 
further,  and  hold  that,  if  an  administrator  of  an  intes- 
tate estate  negligently  permits  real  estate  to  be  sacrificed 
for  the  satisfaction  of  liens  which  there  is  sufficient  per- 
sonal estate  to  discharge,  he  may  be  liable  to  the  heir  for 
waste.  Thus  says  Dame,  Probate  and  Administration, 
page  302 : 

"It  is  an  old  established  rule  ,of  law  that  an  adminis- 
trator has  the  right  to  satisfy  a  mortgage  debt  from  the 
personal  assets  of  the  estate,  thus  relieving  the  realty  from 
the  incumbrance;  and  it  has  been  held  that  the  heir  may 
compel  the  application  of  the  personalty  to  the  discharge 
of  a  mortgage,  unless  he  disposes  of  his  entire  interest  in 
the  estate  or  in  the  realty.  There  is  little  to  be  gained 
from  such  a  course.  The  heir  might  just  as  well  receive 
his  share  in  cash,  and  apply  it  to  the  satisfaction  of  the 
mortgage,  as  to  compel  the  personal  representative  to  pay 
it.  In  regard  to  testate  estates,  the  rule  is  necessarily  dif- 
ferent, the  will  often  containing  provisions  setting  apart 
ceii;ain  property  for  the  payment  of  debts,  or  a  clearly 
expressed  intention  that  the  devisee  should  take  subject 
to  the  incumbrance.  If  it  clearly  appears  from  the  terms 
of  the  will  that  it  was  the  intention  of  the  testator  that 
the  devisee  should  take  subject  to  the  incumbrance,  the  per- 
sonal estate  cannot  be  used  for  that  purpose;  otherwise 
the  same  rule  applies  as  in  the  case  of  intestate  estates; 
and  the  same  would  be  true  of  the  payment  of  vendors' 
liens  upon  the  realty.  Taxes  upon  the  realty  accruing 
previous  to  the  death  of  the  decedent  should  be  paid  from 
the  personalty.  Those  accruing  after  his  death  are  a 
charge  upon  the  land,  and  the  heir  or  devisee  takes  subject 
to  them,  and  the  statute  does  not  require  them  to  be  paid 
by  the  personal  representative." 

2  Woerner,  American  Law  of  Administration  (2d  ed.), 
sec.  518,  says : 
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"Disbureements  in  Respect  of  the  Real  Estate.  The 
executor  or  administrator  is  bound,  whenever  he  is  law- 
fully in  charge  of  real  estate  of  the  decedent,  to  exercise 
the  same  diligence  and  prudence  in  its  preservation  and 
protection  as  if  it  were  personal  property  in  his  hands. 
Hence  they  should  be  allowed  credit  for  all  disbursements, 
made  prudently  and  in  good  faith,  for  necessary  repairs^ 
insurance  against  loss  by  fire,  municipal  assessments,  and 
m  discharging  mortgages  or  other  incumbrances  upon  the 
same,  or  interest  thereon,  or  in  redeeming  lands  sold  for 
the  nonpayment  of  taxes,  not  including,  of  course,  such 
penalties  and  expenses  as  are  occasioned  by  the  negligence 
of  the  administrator.  So  also  with  respect  to  taxes;  the 
executor  or  administrator  should  pay  them  and  receive 
credit  therefor  whenever  accruing  while  the  real  estate 
itself  is  lawfully  in  charge  or  under  his  control;  and  even 
when  not,  it  seems  to  Ik?  generally  held  that  he  should  pay 
such  taxes  as  were  assessed  against  the  deceased  and  due 
in  his  lifetime,  constituting  a  lien  at  the  time  of  his  death, 
and  a  liability  of  the  estate,  and  this  although  such  claim 
be  not  probated  against  the  estate." 

These  opinions  of  text  writers  appear  to  be  fully  sus- 
tained by  judicial  decisions.  Brown  v.  Baron,  162  Mass. 
56,  37  N.  E.  772;  Richardson  v.  Hall,  124  Mass.  228;  Hoff's 
Appeal,  24  Pa.  St.  200;  Burnett  v.  Lyford,  93  Cal.  114,  28 
Pac.  857;  Sutherland  v.  Harrison,  80  111.  363.  This  last 
is  a  very  instructive  case,  a  very  considerable  number  of 
authorities  being  collected  and  quoted  in  the  opinion.  The 
rule  of  law  is  very  old  and  well  established  and  seems  to 
be  subject  to  a  single  exception  in  the  American  courts, 
namely,  the  case  of  the  purchase  of  an  estate  incumbered 
for  debt  for  which  the  deceased  did  not  become  personally 
liable.  How  universal  in  its  application,  or  how  well 
grounded  in  principle,  this  exception  may  be,  it  is  not  to 
the  present  purpose  to  inquire.  The  incumbrance  that  was 
discharged  by  the  executor  in  this  case  covered  property 
devised  to  the  children,  as  well  as  that  devised  to  the 
widow,  and  its  payment  was  beneficial  rather  than  in- 
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jurious  to  both.  In  no  view  can  the  payment  be  regarded 
as  a  tortious  misapplication  of  funds  by  the  executor,  who 
derived  no  personal  benefit  from  it.  At  the  worst  it  would 
have  been  no  more  than  an  unauthorized  conversion  of 
personal  into  real  property,  and  the  devises  and  bequests 
to  the  children  being  residuary  in  their  character,  they 
have  suffered  no  injury  by  reason  of  it.  For  there  can 
hardly  be  a  doubt  that,  as  between  them  and  the  widow, 
the  latter  would  have  been  entitled  to  have  the  estate  de-. 
vised  to  her  exonerated  from  the  burden.  The  payment 
neither  devastated  the  estate,  nor  diminished  the  residuum. 

We  suppose  the  real  motive  of  the  appeal  to  the  district 
court  and  the  proceedings  in  this  court  to  be  a  desire  to 
shift  the  obligation  to  the  partnership  estate  of  Patrick 
Brothers.  But  we  think  this  is  not  the  proper  course  for 
the  pursuit  of  that  object.  The  will  provides  for  the  per- 
petuation of  the  partnership  for  a  term  of  5  years  after 
the  death  of  the  testator,  which  term  expired  in  February 
of  the  present  year.  There  was  a  special  administrator 
appointed  to  represent  the  interests  of  the  testator  in  the 
partnership,  and  the  business  w^as  continued  after  his 
death  in  much  tlie  same  manner  as  had  been  done  before. 
Upon  the  final  dissolution  of  the  firm  and  the  winding  up 
of  its  affairs,  an  accounting  may  be  had,  and  the  rights  and 
obligations  of  the  parties  in  interest  ascertained  and  ad- 
justed in  like  manner  as  in  other  such  cases. 

For  the  foregoing  reasons,  it  is  recommended  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Bevebsed. 
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F.  V.  Halvebstadt  et  al.,  appellants,  v.  Fred  Berger^ 

APPELLEE. 

FnjD  OoTOBEB  5,  1904.    No.  13,618. 

Liquor  License:  Appeal.  A  final  order  by  a  district  court  rendered 
upon  appeal  from  an  order  of  a  village  board,  granting  or  refus- 
ing a  license  to  sell  intoxicating  lii^uorB^  is  not  reyie^?able  upon 
appeal  by  this  court 

Appeal  from*  the  district  court  for  Dawson  county: 
Charles  L.  Qutterson,  Judge.    Dismissed. 

H.  D.  Rhea,  for  appellants. 

Warrington  &  Stewart,  contra. 

Ames,  C. 

A  village  board  overruled  a  remonstrance  to  a  petition 
for  a  license  to  sell  intoxicating  liquors  and  granted  the 
license.  The  remonstrators  appealed  to  the  district  court, 
by  whom  the  action  of  the  board  was  approved  and 
affirmed,  and  from  this  order  an  appeal  was  taken  to  this 
court,  where  it  is  objected  that  the  proceeding  is  not  re- 
viewable by  appeal.  The  question  has  never  been  decided 
here,  but  it  was  mentioned  and  a  doubt  expressed  about  it 
in  Livingston  v,  Corey,  33  Neb.  366.  There  is  no  especial 
provision  by  statute  for  the  review  of  such  orders  in  this 
court,  but  by  section  582  of  the  code  it  is  enacted:  "A 
judgment  rendered  or  final  order  made  by  the  district 
court,  may  be  reversed,  vacated  or  modified  by  the  supreme 
court,  for  errors  appearing  on  the  record."  It  is  quite 
clear  that  such  a  proceeding  is  not  a  "civil  case"  within 
the  meaning  of  section  24,  article  I  of  the  constitution, 
and  if  the  question  were  deemed  an  open  one,  the  writer 
would  not  hesitate  to  hold  that  a  final  order  in  such  a 
proceeding  is  not  reviewable  in  this  court  at  all.  The 
granting  or  refusal  of  a  license  to  sell  liquors  is  the  exer- 
cise of  a  purely  police  regulation,  involving  no  personal 
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or  property  right,  ajid  largely  discretionary  with  the  licens- 
ing authority;  and  the  district  judge,  in  deciding  an  appeal 
in  such  cases,  performs  an  administrative  rather  than  a 
judicial  function.  If  the  license  is  refused  the  applicant, 
in  contemplation  of  law,  loses  nothing,  and  if  it  is  granted 
he  acquires  a  brief  privilege,  which  will  expire  before  the 
proceeding  can  be  presented  to  this  court  for  review,  so 
that  in  any  event  this  court  can  have  before  it  nothing 
but  a  mooted  question  of  no  personal  or  pecuniary  im- 
portance to  the  parties.  But,  however  this  may  be,  analogy 
with  the  decision  of  this  court  in  Nebraska  ^Yesleyan  Uni- 
versity V.  Craig's  Estate,  54  Neb.  173,  is  conclusive  to  the 
effect  that  the  order  complained  of  is  not  reviewable  here 
by  appeal,  and  it  is  therefore  recommended  that  the  appeal 
in  this  case  be  dismissed. 

Letton  and  Oldham^  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  appeal  in  this  case  be 

Dismissed. 


Charles  C.  Pine  v.  Nettie  S.  Pine. 

Piled  October  5,  1904.    No.  13,676. 

Divorce:  Jxtrisdiction.  When  the  plaintiff  in  a  divorce  suit  has  resided 
in  this  state  the  fuU  statutory  period  and  the  defendant  has  ap- 
peared in  the  cause^  the  court  has  jurisdiction  over  the  parties, 
and  the  right  to  disi)ose  of  all  the  issues  between  them  upon 
their  merits  and  according  to  equity,  even  if,  in  order  to  do  so, 
it  is  necessary  to  grant  a  divorce  to  a  nonresident  defendant 
upon  a  cross-petition. 

Error  to  the  district  court  for  Dodge  county.    Conrad 
Hollenbeck,  Judge.    Reversed  with  directions. 

George  L.  Loomis,  for  plaintiff  In  error. 

F.  W.  Vaughan,  contra. 
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Ames,  C. 

This  is  an  action  for  a  divorce  begun  by  the  wife  in  the 
district  court  for  Dodge  county.  It  is  not  disputed  that 
she  had  been  a  bona  fide  resident  of  the  state  for  the  period 
required  by  statute,  or  that  the  court  had  jurisdiction  of 
her  petition.  Due  service  by  publication  was  had  upon  the 
husband,  who  was  a  nonresident  of  the  state.  He  entered 
a  personal  appearance  and  filed  an  answer  and  cross- 
petition  denying  the  material  allegations  of  the  petition, 
except  the  marriage,  and  praying  a  divorce  in  his  own 
behalf  because  of  offenses  alleged  to  have  been  committed 
by  the  plaintiff.  The  court  found  the  petition  of  the  plain- 
tiff to  be  false,  and  dismissc^i  her  action,  and  found  the 
accusations  of  the  defendant  to  be  true,  but  dismissed  this 
cross-p<»tition  also  upon  the  sole  ground  that,  because  of 
his  nonresidence,  the  court  was  without  jurisdiction  of  it. 
The  defendant  proswutc^s  error. 

The  cont<*ntion  of  the  defendant  in  error  is  that  the 
husband,  in  this  instance,  is  within  the  literal  prohibition 
of  section  8,  chapter  25  of  the  Compihxl  Statutes,  1903 
(Annotated  Statutes,  5330),  which  reads:  "No  divorce 
shall  be  grant^nl  unless  the  complainant  shall  have  resided 
in  this  st4ite  for  six  months  immediately  preceding  the  time 
of  filing  the  complaint,  or  unless  the  marriage  was 
solemnized  in  this  state,  and  the  applicant  shall  have 
resided  therein  from  the  time  of  the  marriage  to  the  time 
of  filing  the  complaint."  The  question  thus  raised  has 
never  been  explicitly  decided  in  this  state,  but  it  hns  been 
held  that  a  divorce  may  be  granted  to  a  defendant  ujK)n 
cross-petition,  and  such  seems  to  have  been  hitherto  the 
general  understanding  of  the  courts  and  practitioners  in 
this  state.  Bcrdolt  r.  Bcrdolt,  56  Neb.  792.  And  in  Atkins 
V.  Atkins,  13  Neb.  271,  a  decree  of  divorce  in  favor  of  a 
nonresident  cross-petitioner  was  affirmed,  although  the  pre- 
cise point  now  suggested  does  not  appear  to  have  been  pre- 
sented by  counsel  and  is  not  mentioned  in  the  opinion. 

Section  11  of  chapter  25,  Compiled  Statutes,  1903  (An 
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notated  Statutes,  5834 ),  enacts  that  ^^suits  to  annul  or 
affirm  a  marriage,  or  for  a  divorce,  shall  be  conducted  in 
the  same  manner  as  other  suits  in  courts  of  equity" ;  and 
in  Michigan,  whence  the  chapter  seems  to  have  been  de- 
rived, it  was  held  in  Clutton  v.  Glutton,  108  Mich.  267,  31 
L.  R.  A.  160,  that  a  nonresident  cross-petitioner  may,  in 
a  proper  case,  be  granted  the  relief  prayed.  There  is  in 
force  a  similar  statute  in  Illinois,  and  the  Michigan  court 
quotes  with  approval  the  following  language  from  a  de- 
cision, Stcrl  V.  Sterly  2  111.  App.  223,  which  we  also  adopt: . 
"It  is  insisted  by  the  appellee,  that  under  the  provisions 
of  the  above  section  of  the  statute  the  appellant  had  no 
right  to  file  her  cross-bill,  praying  amongst  other  things, 
for  a  divorce,  for  the  reason  that  she  was  not  a  resident 
of  this  state,  and  that  fact  appearing  on  the  face  of  her 
cross-bill,  he  could  avail  himself  of  such*  fact  of  non- 
residence  by  way  of  demurrer.  *  *  *  It  is  a  familiar 
principle  of  law  that  a  court  of  equity  having  acquired 
jurisdiction  of  the  parties  and  of  the  subject  matter  of 
the  suit  will  retain  and  exercise  such  jurisdiction,  until 
the  equities  of  all  the  parties  are  meted  out  to  them.  In 
this  case  the  jurisdiction  of  the  court  is  invoked  by  the 
appellee,  he  having,  as  he  had  a  legal  right  to  do,  filed 
his  bill  against  appellant  praying  relief  and  summoning 
the  appellant  into  the  court.  When  she  is  thus  brought 
in,  and  having  responded  to  the  claims  of  the  appellee  by 
answering  his  bill  of  complaint,  being,  as  it  were,  then 
forced  into  the  court,  submits  herself  to  its  jurisdiction, 
and  asks  the  court  to  grant  to  her  certain  equitable  rights, 
to  which  she  claims  to  be  entitled,  then  it  is  that  the  ap- 
pellee challenges  the  jurisdiction  of  the  court  to  grant 
to  her  any  equitable  rights,  but  continues  to  clamor  for 
his.  This  position  is  unconscionable  and  indefensible  upon 
the  principles  of  equity.  But  we  are  told,  and  it  is  urged 
by  the  appellee,  that  by  reason  of  the  arbitrary  provisions 
of  the  statute,  there  is  no  escape  from  this  dilemma,  and 
that,  as  a  consequence,  the  appellant  is  in  the  court  for 
the  purpose  of  receiving  its  mandate,  and  yielding 
33 
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obediaice  to  its  orders^  but  without  any  equitable  rights 
which  the  appellee  is  bound  to  respect,  for  the  reason^  as  he 
claims,  that  she  resided  in  New  York,  and  not  in  Illinois, 
and  notwithstanding  she  is  dragged  into  the  courts  at 
the  suit  of  the  appellee,  and,  as  may  be  presumed,  against 
her  will.  We  think  that  by  the  plainest  principles  of 
equity  the  appellee  is,  under  such  circumstances,  pre- 
cluded from  questioning  the  jurisdiction  of  a  court  which 
he  has  himself  invoked ;  and  that' the  court  having  acquired 
jurisdiction  of  the  subject  matter,  and  the  parties  to  the 
suit  at  the  instance  and  by  the  prayer  of  the  appellee, 
he  cannot  be  heard  to  question  the  jurisdiction  of  the 
court  to  hear,  consider  and  determine  all  the  equities  of  the 
parties  to  the  end  that  complete  justice  may  be  done  to  all 
in  the  same  case/' 

We  also  adopt  the  opinion  of  the  supreme  court  of 
Michigan  that  it  follows  that  it  is  a  reasonable  construc- 
tion of  our  statute  that,  where  the  plaintiif  in  a  divorce 
suit  has  resided  in  this  state  the  full  statutory  period, 
and  the  defendant  has  appeared  in  the  cause,  the  court 
has  jurisdiction  over  the  parties,  and  the  right  to  dis- 
pose of  all  the  issues  between  them  upon  their  merits  and 
according  to  equity,  even  if  in  order  to  do  so  it  is  neces- 
sary to  grant  a  divorce  to  a  nonresident  defendant  upon 
a  cross-petition. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  Cause  remanded,  with 
instructions  to  enter  a  decree  upon  the  cross-petition  as 
therein  prayed. 

Lbtton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded,  with  instruc- 
tions to  enter  a  decree  upon  the  cross-petition  as  therein 
prayed. 

JUDGMBNT  AOOOBDINGLY. 
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Charles  F.  Horner  v.  George  B.  Hughbanks. 

Filed  Ogtobes  5,  1904.    No.  13,603. 

Evidence  examined,  and  held  sufficient  to  sustain  the  judgment  of  the 
trial  court 

Error  to  the  district  court  for  Dawson  county :  Charles 
L.  GUTTERSON,  Judge.    Affirmed. 

Warrington  &  Stev:art,  for  plaintiff  in  error. 

J.  H.  Linderman  and  Geo.  C.  Oillan,  contra, 

Oldham^  C. 

This  was  a  suit  by  plaintiff  in  the  court  below  to  recover 
the  purchase  price  of  com  alleged  to  have  been  sold  and 
delivered  to  the  defendant  for  the  agreed  price  of  23  cents 
a  bushel.  The  issues  were  tried  to  a  jury  in  the  court 
below,  and  a  verdict  returned  for  plaintiff  as  prayed  in 
his  petition,  and  defendant  brings  error  to  this  court.  The 
only  alleged  errors  called  to  our  attention  in  defendant's 
brief  are  that  the  evidence  is  not  suflScient  to  sustain  the 
verdict,  and  that  the  instructions  of  the  trial  court  were 
not  warranted  by  the  testimony.  As  there  is  no  complaint 
about  any  of  the  instructions  misstating  the  law,  we  shall 
treat  the  two  assignments  of  error  together,  and  proceed 
to  an  examination  of  the  testimony  contained  in  the  bill 
of  exceptions. 

It  appears  without  dispute  that  plaintiff  in  the  court 
below  was  a  tenant  on  a  farm  situated  in  Dawson  county, 
which  defendant  purchased  in  the  spring  of  1903,  and 
before  the  expiration  of  plaintiff's  lease;  the  defendant 
purchased  the  unexpired  lease  of  the  farm  from  plaintiff, 
and  arranged  to  take  possession  from  the  1st  to  the  10th 
of  April,  of  that  year;  that  this  arrangement  and  agree- 
ment was  entered  into  in  the  month  of  March,  and  that 
there  was  considerable  standing  com  on  the  farm  at  this 
time,  which  the  plaintiff  was  procee^g  to  gather  before 
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deliyering  possession  of  the  place;  that  certain  com  was 
standing  on  a  wheat  field  of  about  50  acres;  that  defendant 
suggested  to  plaintiff  that  it  would  injure  the  wheat  to 
gather  the  corn  at  this  time  as  the  ground  waB  muddy, 
and  suggested  to  him  that  he  and  his  tenants  could  possibly 
use  400  to  500  bushels  of  the  corn  standing  in  the  wheat 
field;  and  it  was  agreed  between  the  parties  that  either 
defendant  or  his  tenant  would  go  on  the  land  and  husk 
the  com  from  two  rows,  and  measure  that  amount,  and 
estimate  the  remainder  of  the  com  by  multiplying  the 
number  of  rows  by  the  average  yield  of  the  two  rows 
measured ;  and  for  this  corn  defendant  was  to  pay  23  cents 
a  bushel.  About  the  price  and  the  manner  of  estimating 
the  quantity  of  growing  com  there  is  no  dispute  between 
the  parties;  nor  is  there  any  dispute  that  defendant  sent 
his  tenants  to  measure  the  corn  growing  in  the  maiiner 
agreed  ujK)n;  and  there  was  by  this  agreed  estimate  572 
bushels  of  com  on  the  wheat  field.  It  is  also  in  evidence 
that  defendant  took  possession  of  the  premises  on  the  9th 
of  April,  and  that  all  this  com  was  left  on  the  wheat  field 
by  the  plaintiff.  It  is  also  undisputed  that  defendant 
gathered  all  this  corn  after  taking  possession  of  the 
premises;  but  defendant  contends  that  while  he  said  he 
could  use  400  or  500  bushels  of  com,  yet  that  he  only  agreed 
to  take  100  bushels  at  the  price  and  under  the  estimate 
agreed  upon,  and  that  when  he  gathered  the  corn  he 
separated  the  amount  taken  from  the  wheat  field  into  two 
bins,  reserving  all  in  excess  of  100  bushels  for  the  plaintiff, 
and  that  he  had  tendered  plaintiff  |23  for  100  bushels  of 
com  which  he  had  kept  for  himself.  On  the  contrary,  the 
plaintiff  and  his  brother  testify  that  the  defendant  agreed 
to  take  all  the  corn  in  the  wheat  field  on  the  agreed  terms 
before  set  out.  In  this  condition  of  the  record  we  think 
there  was  much  competent  testimony  to  sustain  the  verdict 
of  the  jury,  and  we  therefore  recommend  that  the  judg- 
ment of  the  trial  court  be  affirmed. 


Ames  and  Letton,  CO.,  concur. 
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By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion^  the  judgment  of  the  district  court  is 

Affirmed. 


National  Bank  op  Commerce,  appellee,  v.  Edith  R. 
Chamberlain,  appellant. 

Filed  Octobee  5,  1904.    No.  13,608. 

1.  Beview.     Issues  in  the  district  iiourt  examined,  and  held  review- 

able, on  appeal,  by  this  court. 

2.  Homestead  rights  cannot  be  divested  by  the  act  of  the  husband 

alone,  but  subsist  in  the  wife  after  she  has  been  abandoned  by 
her  husband. 

3.  Homestead:  Abandonment.    Both  an  intention  to  abandon  and  an 

actual  abandonment  must  concur  in  order  to  show  an  abandon- 
ment of  the  homestead. 

4. :   Alienation.     A  homestead  is  not  a  subject  of  fraudulent 


alienation. 

Appeal  from  the  district  court  for  Johnson  county: 
John  S.  Stull,  Judge.     Reversed  nith  direetions, 

Halleek  F.  Rose.  W.  R.  ComstocJc,  and  Ed  J/.  Tracy, 
for  appellant. 

8.  P.  Davidson,  eonfra. 

Oldham,  C. 

On  the  2d  day  of  September,  1902,  the  National  Bank 
of  Commerce  of  Kansas  City,  Missouri,  brought  a  suit 
at  law  against  Charles  M.  Chamberlain  on  5  promissory 
notes  in  the  district  court  for  Johnson  county,  Nebraska. 
On  the  3d  day  of  September  it  caused  an  attachment  to 
issue  in  aid  of  its  suit  at  laT\',  and  at  the  same  time  levied 
on  a  large  amount  of  property  alleged  to  have  been  owned 
by  Charles  M.  Chamberlain,  who  had  previously  absconded 
and  fled  from  the  county  ar.  *  state.     Among  other  prop- 
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erty,  the  attachment  was  levied  upon  an  irregularly  de- 
scribed piece  of  land  containing  about  60  acres,  on  which 
Edith  B.  Chamberlain,  the  wife,  and  three  minor  children 
of  Charles  M.  Chamberlain  were  residing,  and  on  which 
they  had  continuously  resided  for  a  long  time  before  the 
levy  of  the  attachment.  William  W.  Wheatley,  aa  treasurer 
of  Johnson  counly,  also  had  an  attachment  levied  on  all 
this  property  in  aid  of  a  judgment  which  he  had  procured 
against  Charles  M.  Chamberlain  and  others,  as  sureties, 
on  the  depository  bond  of  the  Chamberlain  Banking  House. 
The  two  causes  of  action  were  consolidated  by  agreement 
and  tried  together.  The  treaflurer  of  the  county  was  de- 
feated on  the  merits  of  his  attachment,  and  is  only  here 
asking  for  relief  from  a  portion  of  the  costs  taxed  against 
him.  The  issues  on  costs  between  the  county  treasurer 
and  other  parties  to  the  suit  will  be  subsequently  deter- 
mined on  a  motion  to  retax  costs  and  need  not  be  further 
considered.  After  the  levy  of  the  attachment  on  the  prop- 
erty claimed  as  a  homestead,  Edith  R.  Chamberlain  pre- 
sented an  application  to  intervene,  in  which  she  repre- 
sented to  the  court  that  the  attachments  were  wrongfully 
levied  ujK)n  her  homestead ;  that  she  is  the  wife  of  Charles 
M.  Chamberlain,  and  that  she,  with  her  three  minor 
children,  reside  upon  and  occupy  the  premises  as  a  home- 
stead; that  the  husband  is  absent  from  the  county  and 
that  she  has  a  right  to  appear  for  herself  and  minor 
children;  that  the  sheriff  of  Johnson  county  has  levied 
upon  and  holds  the  homestead  (describing  it),  and 
threatens  to  sell  said  homestead  under  the  levy  so  made; 
that  on  the  date  of  making  the  levy  she  informed  the 
sheriff  that  said  premises  constituted  her  homestead,  and 
that  she  subsequently  served  written  notice  on  the  sheriff 
that  she  claimed  said  property  as  her  homestead;  that  the 
action  is  not  based  upon  any  debt  secured  by  mechanics' 
liens,  laborers'  liens,  or  vendors'  liens,  nor  upon  any  debt 
secured  by  a  mortgage  on  the  said  land ;  that  the  premises 
are  incumbered  by  a  mortgage  of  |1,000  and  by  the  taxes 
for  the  year  1902,  and  that  their  total  value,  exclusive  of 
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incumbrances^  does  not  exceed  12,000;  that  she  and  her 
husband  are  residents  and  citizens  of  the  state  of  Nebraska 
and  Johnson  county;  that  the  levy  of  the  attachment  puts 
her  title  to  her  homestead  in  question  and  casts  a  cloud 
thereon.  The  cross-petition  concludes  with  the  following 
prayer: 

**Wherefore,  intervener  prays  that  the  said  levy  be  de- 
clared not  a  lien  upon  the  said  premises;  that  the  cloud 
thereby  cast  be  removed  from  the  said  premises ;  that  the 
plaintiff  be  perpetually  enjoined  from  asserting  or  claim- 
ing any  lien  upon  the  said  premises  by  virtue  of  judgment, 
or  the  said  order  of  attachment,  or  the  levy  thereunder; 
that  William  H.  Cummings,  sheriff  of  Johnson  county, 
Nebraska,  be  perpetually  enjoined  from  selling  the  said 
premises  by  reason  of  the  said  order  of  attachment  or  the 
levy  thereunder;  that  title  to  said  premises  may  be  quieted 
in  and  declared  intervener's  homestead,  and  for  such  other 
and  further  relief  as  may  be  just  and  equitable." 

The  bank  filed  an  answer  to  this  cross-petition,  in  which 
it  alleged,  in  substance,  that  the  amount  of  the  property 
claimed  as  a  homestead  was  more  than  the  head  of  a  family 
is  entitled  to  under  the  law,  and  it  is  worth  more  than 
?3,000;  that  the  indebtedness  upon  which  the  judgment 
sued  on  was  obtained  was  incurred  by  fraud  practiced 
upon  the  plaintiff  by  defendant,  Charles  M.  Chamberlain, 
and  that  the  defendant  has  absconded  and  is  a  fugitive 
from  justice  at  this  time,  and  neither  he  nor  this  intervener 
is  entitled  to  any  homestead  exemption  for  that  reason. 
On  the  issues  thus  joined  there  was  a  trial  on  the  inter- 
vener's petition  to  the  court,  who  found  the  issues  all  in 
favor  of  the  plaintiff  bank,  and  directed  a  sale  of  the  prop- 
erty in  controversy  under  the  levy.  From  this  order  and 
judgment,  Edith  R.  Chamberlain  prosecuted  her  appeal 
to  this  court. 

The  first  question  urged  on  behalf  of  the  plaintiff  bank 
is  that  the  intervening  petition  of  Edith  R.  Chamberlain 
was  treated  by  the  court  below  merely  as  a  motion  to 
dissolve  the  attachment,  and  that,  as  the  attachment  pro- 
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ceeding  was  a  purely  legal  action,  the  judgment  of  the 
court  in  overruling  a  motion  to  dissolve  the  attachment 
can  only  be  reviewed  upon  error  and  not  by  appeal.  An 
inspection,  however,  of  the  intervening  petition  shows 
clearly  that  the  intervener  asked  only  for  such  relief  as  a 
court  of  equity  alone  could  grant.  While  the  court  might 
have  refused  to  permit  the  intervention  and  required  the 
intervener  to  have  brought  an  independent  action  for  the 
relief  sought,  yet  he  did  otherwise,  without  any  objection 
from  the  plaintiff  bank,  and  when  the  petition  was  filed, 
the  bank  answered  without  objecting  to  the  manner  in 
which  it  was  brought  into  court,  so  that  the  court  ob- 
tained full  jurisdiction  both  of  the  persons  of  the  litigants 
and  the  subject  matter  of  the  controversy;  and  it  makes 
no  difference  what  he  may  have  styled  the  proceedings  in 
his  journal  entry,  it  was  and  is  a  suit  in  equity  to  remove 
the  cloud  from  the  homestead  of  the  intervener,  and  as 
such  the  final  order  of  the  district  court,  denying  the 
relief  prayed  for,  is  reviewable  by  this  court  on  appeal. 

The  court  found,  without  a  scintilla  of  proof  or  any  alle- 
gation in  the  answer  of  the  bank  to  support  the  finding, 
that  the  mortgage  on  the  homestead  was  fraudulently 
executed,  without  consideration,  and  for  the  purpose  of 
defeating  the  creditors  of  Charles  M.  Chamberlain.  This 
finding,  after  an  examination  of  the  record,  we  are  com- 
pelled to  set  aside  as  unsupported  either  by  the  pleadings 
or  proof,  and  as  a  matter  not  properly  in  issue. 

The  court  also  found,  without  testimony  other  than  the 
admission  of  the  intervener,  that  after  her  husband  ab- 
sconded she  had  tried  to  effect  a  sale  of  her  homestead 
for  |2,000,  and  that  she  had  abandoned  the  homestead.  In 
view  of  the  fact  that  she  and  her  minor  children  were  at 
that  time,  and  still  are,  residing  on  the  homestead,  this 
finding  flies  in  the  face  of  both  the  homestead  law  of  our 
state  and  the  testimony  contained  in  the  bill  of  exceptions, 
and  must  also  be  set  aside  as  wholly  unsupported  by  the 
evidence. 

On  the  question  of  the  value  of  the  property  claimed  as 


Vol.  72]  SEPTEMBEB  TERM,  l$d4.  4« 

National  Bank  of  Commerce  t.  Cliam1>erIaixL 

a  homestead,  there  was  some  difference  in  the  opinion  of 
the  witnesses.  Some  placed  the  yalue  at  13,000,  others  at 
at  |3,500,  and  still  others  as  high  as  14,000.  But  as  the 
question  of  a  surplus  can  be  determined  on  the  proceedings 
authorized  by  statute  after  the  judgment  we  shall  presently 
direct,  it  is  not  necessary  now  to  determine  what  the  actual 
value  of  the  lands  claimed  is. 

There  are  certain  questions  connected  with  homestead 
rights  that  have  been  so  often  determined  by  this  court 
that  they  should  now  be  the  common  knowledge  of  every 
member  of  the  bar  in  this  state.  One  of  these  is  that  home- 
stead rights  caanot  be  divested  by  the  act  of  the  husband 
alone,  but  subsist  in  the  wife  after  she  has  been  abandoned 
by  her  husband.  The  principle  has  been  so  often  an- 
nounced from  this  court  that  citations  in  its  support  are 
unnecessary.  Another  principle  Is  that  both  an  intention 
to  abandon  and  an  actual  abandonment  must  concur  in 
order  to  show  the  abandonment  of  the  homestead,  and  still 
another  is  that  the  homestead  is  not  a  subject  of  fraudulent 
alienation.  Applying  these  three  principles  to  the  testi- 
mony in  the  record,  we  conclude  that  the  fact  that  Charles 
M.  Chamberlain  had  absconded  and  departed  from  the 
state  did  not,  and  could  not,  divest  his  wife  and  minor 
children  of  the  homestead  which  they  then  occupied ;  that, 
in  order  to  show  an  abandonment  of  the  homestead,  it  was 
necessary  not  only  to  prove  that  the  intervener  intended 
to,  but  actually  had,  abandoned  it;  and  further,  that  even 
if  intervener  had  sold  her  homestead,  she  had  a  right  to 
do  this  under  the  law,  and  her  act  in  doing  so  would  not 
have  been  in  fraud  of  any  of  the  rights  of  creditors,  either 
of  her  husband  or  herself. 

Lastly,  even  if  there  be  a  surplus  in  this  homestead,  such 
fact  would  not  authorize  its  levy  and  sale  on  execution  or 
attachment  after  notice  of  the  homestead  character  of  the 
premises  had  been  duly  served  upon  the  sheriff.  But  the 
proceeding  to  finally  reach  the  surplus  must  be  had  in 
the  manner  directed  in  sections  5-13,  chapter  36,  Compiled 
Statutes,  1903  (Annotated  Statutes,  6204-6212). 
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There  is  some  complaint  in  the  brief  of  plaintiff  bank 
as  to  the  sufficiency  of  the  bill  of  exceptions,  bnt  these 
matters  have  already  been  settled  by  the  court  proper, 
and  need  not  be  further  considered. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  a  judgment  as 
prayed  for  in  plaintiff's  petition  for  a  homestead  of  the 
value  of  12,000  above  liens  and  incumbrances  in  the  lands 
described  in  her  petition. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district,  court  is  reversed  and 
the  cause  remanded,  with  directions  to  the  court  below 
to  enter  a  judgment  in  favor  of  the  intervener  for  a  home- 
stead-of  the  value  of  |2,000  above  liens  and  incumbrances 
in  the  lands  described  in  her  petition,  and  for  such  other 
proceedings  as  may  be  required,  in  conformity  to  this 
opinion. 

Judgment  accordingly. 


Ida  Faulkner,  appellee,  v.  Benjamin  E.  Powell  et  al., 

appellants. 

Filed  Ogtobes  5,  1904.    No.  13,622. 

Evidence  examined,  and  held  sufficient  to  sustain  the  judgment  of  the 
trial  court. 

Appeal  from  the  district  court  for  Dawson  county: 
Charles  L.  Gutterson,  Judge.    Affirmed. 

H.  D.  Rhea,  for  appellants. 
Warrington  &  Stewart^  contra. 
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Oldham,  0. 

This  was  an  action  instituted  in  the  district  court  for 
Dawson  county  by  the'appellee,  as  plaintiff,  against  ap- 
pellant, ajs  defendant,  for  the  purpose  of  having  a  certain 
deed  to  real  estate  situated  in  said  county,  given  by  the 
appellee  and  her  husband  to  the  appellant,  declared  to 
be  a  mortgage  and  praying  that  the  same  be  canceled  for 
the  reason  that  it  had  been  fully  paid  and  satisfied.  There 
was  judgment  for  the  plaintiff  below  as  prayed  in  her 
petition,  and  defendant  brings  the  cause  to  this  court 
on  appeal. 

To  arrive  at  a  conclusion,  independent  of  the  judgment 
of  the  trial  court,  we  have  carefully  examined  the  testi- 
mony contained  in  the  record,  which  is  not  at  all  lengthy, 
but  four  witnesses  having  been  produced  at  the  trial  in  the 
court  below.  About  certain  facts  connected  with  the  contro- 
versy there  is  no  dispute.  These  are  that  the  plaintiff 
and  her  husband  have  resided  for  a  number  of  years  on 
the  land  in  controversy,  and  that,  prior  to  the  execution 
of  the  deed  to  defendant,  the  land  was  owned  by  plaintiff. 
It  is  also  without  dispute  that  plaintiff  and  her  husband 
had  executed  a  mortgage  on  the  premises  for  the  purpose 
of  securing  an  indebtedness  of  plaintiff's  husband  to  the 
McCormick  Harvesting  Machine  Company  for  the  sum  of 
about  ?450,  and  before  the  making  of  the  deed  in  contro- 
versy it  is  also  undisputed  that  the  agent  of  the  harvester 
company  called  upon  plaintiff's  husband  for  a  settlement  of 
this  debt,  and  that  plaintiff's  husband  first  offered  to  make 
him  a  deed  for  the  premises  without  foreclosure  in  satis- 
faction of  the  debt;  that  during  these  negotiations  plain- 
tiff and  her  husband  were  represented  by  one  Hammond, 
who  is  since  deceased,  and  was  at  the  time  a  member  of 
the  bar  and  a  real  estate  agent;  that  Hammond  suggested 
that  the  property  could  be  sold  for  flOO,  and  that  the. 
agent  of  the  harvester  company  offered  to  take  flOO,  and 
satisfy  the  mortgage  in  full.  Plaintiff  herself  was  not 
present  at  this  conversation.    Here  the  testimony  varies. 
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Both  plaintiflf  and  her  husband  positively  testify  that 
Hammond  agreed  to  advance  flOO  in  payment  of  the  claim 
if  they  would  execute  a  deed  as  security  for  that  amount 
It  is  not  disputed  that  at  this  time  Hammond  had  a 
number  of  notes  and  other  securities  of  plaintiff's  husband 
in  his  hands  for  collection,  and  that  he  acted  for  plaintiff's 
husband  in  the  matter.  Defendant  Powell  at  this  time 
was  in  the  employ  of  Hammond,  and  he  claims  that  he 
purchased  the  land  absolutely  for  flOO,  and  that  there 
was  no  other  agreement.  He  says,  however,  that  he  was 
not  present  at  the  time  the  deed  was  executed  by  the 
plaintiff,  and  that  he  had  no  conversation  with  her  about 
the  matter.  On  the  contrary,  she  and  her  husband  testified 
that  the  defendant  was  present  and  went  with  Hammon<l 
down  to  plaintiff's  house  to  procure  her  acknowledgment 
of  the  decHl,  and  Hammond  explained  to  her  that  he  took 
the  deed  in  the  name  of  the  defendant  because  he,  Ham- 
mond, was  a  lawyer  and  notary  public  and  did  not  want 
the  title  in  his  own  name.  It  is  further  in  evidence  that 
to  procure  this  money  Hammond  and  the  defendant 
executed  a  note  to  one  of  the  banks  at  Lexington,  and 
forwarded  the  money  so  obtained  to  the  machine  company. 
Hammond  died  before  the  note  matured,  and  defendant 
took  it  up  at  the  bank.  Afterwards,  defendant  collected. 
a  claim  of  over|500  due  plaintiff's  husband  from  an  in- 
surance company,  and  retained  an  amount  equal  to  what 
he  had  advanced,  with  interest,  from  this  fund.  Plain- 
tiff's husband  testified  positively  that  he  talked  with  de- 
fendant about  the  matter,  and  defendant  told  him  the 
exact  amount  due  for  the  money  advanced  to  the  company, 
the  taxes  paid,  and  deeds  recorded  in  the  transaction,  and 
that  he  withheld  this  amount  from  the  funds  in  his  hands 
by  agreement,  and  that  defendant  then  agreed  to  reconvey 
the  property  to  plaintiff.  Defendant  denies  this  agree- 
ment, but  admits  that  he  retained  about  the  amount  of 
money  testified  to  by  plaintiff's  husband,  but  claims  that 
he  applied  this  to  a  claim  that  a  coal  company  had  a^mst 
plaintiff's  husband.     It  is  in  evidence  that  plaintiff  has 
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lived  on  the  land  ever  since  the  execution  of  the  deed, 
and  that  she  has  never  in  any  manner  recognized  de- 
fendant's claim  of  ownership  of  the  premises.  There  is  not 
a  syllable  of  testimony  that  plaintiflf  ever  agreed  to  execute 
the  deed  to  the  pr-emises  for  any  other  purpose  than  that 
of  securing  the  flOO  advanced  by  Hammond  for  the  satis- 
faction of  the  McCormick  mortgage.  In  view  of  this 
record,  we  reach  the  same  conclusion  as  the  learned  trial 
judge,  and  recommend  that  the  judgment  below  be 
affirmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Maby  Johnson  v.  Charles  Ovten  et  al. 

FOED  OOTOBEB  5,  1904.    No.  13,627. 

1.  Contract:  Public  Poliot.   Where  a  plaintiff  claims  that  a  certificate 

of  deposit  in  the  sum  of  $300  was  indorsed  and  delivered  for 
him  to  a  county  attorney  under  an  agreement  that,  in  considera- 
tion thereof,  he  would  dismiss  a  criminal  prosecution  against 
plaintiff  and  release  him  from  jail,  a  court  will  not  aid.  him  to 
regain  possession  of  the  property.  Such  a  contract  or  agreement 
is  illegal,  against  good  morals  and  public  policy,  and  the  court 
will  leave  the  parties  in  the  same  position  in  which  it  finds  them. 

2.  DureBs:  Evidknce.     Under  the  evidence  in  this  case,  held,  that  no 

fraud  or  duress  has  been  shown. 

Error  to  the  district  court  for  Saunders  county :    Ben- 
jamin F.  Good,  Judge.    Reversed. 

Simpson  d  Good,  for  plaintiff  in  error. 

0.  O.  Tarpenning  and  B.  E.  Hendricks^  contra. 
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LflTIONy  O. 

This  action  was  begun  in  the  district  court  for  Saunders 
county  by  Charles  Owen^  plaiiftiff,  against  John  L.  Sun- 
dean,  Charles  H.  Slama  and  Mary  Johnson,  defendants, 
to  recover  the  possession  of  a  certain  certificate  of  deposit 
in  the  bank  of  Memphis,  Nebraska,  dated  February  9, 
1903,  which  certified  that  "Frank  M.  Owen  has  deposited 
with  the  bank  of  Memphis  |300  payable  to  the  order  of 
J.  L.  Sundean,  county  attorney,  in  current  funds  on  the 
return  of  this  certificate  properly  indorsed.'*  An  order  of 
delivery  was  issued,  and  the  certificate  was  taken  by  the 
oflScer  and  delivered  to  the  plaintiff.  The  defendant  Mary 
Johnson  appeared  by  a  guardian  ad  litem,  E.  E.  Plac^ 
and  filed  her  separate  answer,  denying  generally  the  allega- 
tions of  the  i>etition;  and  the  defendants  Sundean  and 
Slama  each  filed  separate  answers  disclaiming  any  interest 
In  the  property,  and  setting  up  specifically  the  facts  under 
which  each  allies  the  property  came  into  his  possession. 
At  the  close  of  the  testimony  for  the  plaintiff,  the  de- 
fendants moved  for  an  instruction  in  their  favor,  which 
was  overruled  by  the  court  and  exception  duly  taken; 
whereupon  they  offered  no  evidence,  and  upon  the  motion 
of  the  plaintiff  a  peremptory  instruction  was  given  by  the 
court  instructing  the  jury  to  find  for  the  plaintiff. 
Separate  motions  for  new  trial  w^e  filed,  and,  the  de- 
fendants Sundean  and  Slama  not  prosecuting  error,  the 
defendant  Mary  Johnson  joined  them  with  the  plaintiff  as 
defendants  in  error  and  has  brought  the  cause  to  this  court 
for  review. 

The  facts  appear  to  be  as  follows:  In  the  latter  part 
of  1902,  the  plaintiff  Charles  Owen  became  acquainted 
with  the  defendant  Mary  Johnson  and  with  her  mother 
and  stepfather,  Mr.  and  Mrs.  Frank  Abbott.  Within  two 
months  after  he  first  became  acquainted  with  Mary  John- 
son, a  complaint  was  filed  against  him  before  a  justice  of 
the  peace  at  Ashland,  charging  him  with  statutory  rape 
upon  the  plaintiff  in  error,  Mary  Johnson.    AbiMit  the 
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time  this  was  done,  Owen  absconded  and  went  to  Mont- 
gomery county,  Missouri,  reaching  there  about  the  23d 
OP  24th  of  December,  1902.  Five  or  six  days  after  his 
arrival  he  was  arrested  by  the  city  marshal  and  placed 
in  the  county  jail  where  he  was  detained  about  five  days, 
and  at  the  expiration  of  this  time  was  released,  no  charge 
having  been  filed  against  him.  "S^Hule  he  was  in  Missouri, 
John  L.  Sundean,  the  county  attorney  of  Saunders  county, 
together  with  the  sheriff  of  Saunders  county,  went  on 
Sunday,  January  8,  to  the  town  of  Memphis  in  Saunders 
county,  Nebraska,  near  which  place  Owen  had  lived  in 
his  father's  family.  Levi  Owen,  the  father  of  Charles 
Owen,  was  sent  for  and  at  the  office  of  one  John  Morrow 
a  conversation  was  had  between  the  county  attorney  and 
Levi  Owen  with  reference  to  the  settlement  of  the  charges 
against  the  son.  According  to  the  testimony  of  Mr. 
Owen,  Sr.,  and  the  sheriff,  the  county  attorney  offered  to 
dismiss  the  criminal  proceedings  against  the  young  man 
upon  the  charge  of  rape,  upon  the  payment  to  him  of  the 
sum  of  |300,  and  an  agreement  was  arrived  at  between 
them  that  if  |300  were  paid  to  the  county  attorney  the 
next  day  the  son  would  not  be  prosecuted  further 
upon  the  charge  of  rape.  Sheriff  Webster,  however,  testi- 
fies in  this  connection  that  no  final  agreement  was  made 
with  Levi  Owen  on  Sunday;  that  he  said  he  could  not  do 
anything  until  he  saw  Frank.  It  further  appears  that 
Frank  Owen,  a  brother  of  the  plaintiff,  was  at  this  time 
in  Waho6  consulting  an  attorney  with  reference  to  the 
charge  against  Charles  Owen,  and  that  after  he  returned 
a  conversation  was  had  over  the  telephone  between  Sun- 
dean,  at  Wahoo,  and  John  Morrow  and  Frank  Owen,  at 
Memphis.  Frank  testifies  that  Sundean  talked  with  Mor- 
row but  that  he  could  hear  every  word;  that  Sundean 
asked  f 300  to  settle  the  trouble,  and  that  after  some  con- 
versation it  was  agreed  that  he  would  be  paid  f300  upon 
the  condition  that  he  would  release  Charles  Owen  at  once. 
Frank  then  deposited  |300  In  the  bank  of  Memphis  and 
obtained  the  certificate  of  dei>08it  in  controvenfy.     He 
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indorsed  upon  the  back  of  it,  "Pay  to  J.  L.  Sundean, 
county  attorney,"  and  sent  the  certificate  to  Sundean  the 
next  day.  He  testifies  that  Charles  Owen,  before  he  went 
away,  authorized  him  to  settle  any  trouble  he  might  have 
over  Mary  JohnsoA,  and  that  the  money  belonged  to 
Charley;  Levi  Owen  testifying  that  he  furnished  part  of 
the  money.  Some  time  after  Sundean  obtained  this  cer- 
tificate, he  indorsed  it,  "Pay  to  the  order  of  Charles  H. 
Slama,  county  judge.  J.  L.  Sundean,  Co.  Atty."  and  left 
it  with  the  county  judge  from  whose  possession  it  was  taken 
under  the  writ  of  replevin.  No  evidence  being  offered  on 
the  part  of  the  defendants,  the  purpose  of  the  county  at- 
torney in  this  peculiar  proceeding  cannot  be  definitely 
known,  but  from  numerous  suggestions  in  the  questions 
propounded  to  the  witnesses  upon  cross-examination  it 
would  seem  that  the  county  attorney's  purpose  was  to  settle 
any  claim  which  Mary  Johnson  might  have  against  Charles 
Owen  on  account  of  his  being  the  putative  father  of  a 
child  of  w^hich  she  was  expect^^d  to  be  delivered.  This, 
however,  is  merely  inference  and  is  contradicted  by  the 
testimony  of  Levi  Owen,  Frank  Owen  and  J.  B.  Webster, 
the  sheriff  of  Saunders  county.  Upon  the  testimony  of 
the  plaintiff's  witnesses,  then,  w^e  have  it  stated  that  the 
purpose  of  the  deposit  of  the  |300  in  the  bank,  and  of  the 
indorsement  and*  delivery  of  the  certificate  of  deposit  to 
the  county  attorney,  was  to  procure  the  dismissal  of  a 
criminal  charge  against  the  plaintiff  in  this  case  and  his 
release  from  jail,  and  further  that  before  the  plaintiff 
left  for  Missouri  he  had  authorized  his  brother  Frank  to 
procuife  a  settlement  of  any  proceedings  which  might  be 
brought  against  him. 

It  was  attempted  to  bring  the  plaintiff  within  the  princi- 
ples of  law  applicable  to  cases  where  a  person  haa  been 
compelled  to  pay  money  or  deliver  up  valuable  property 
by  means  of  duress,  but  the  evidence  shows  that  no  money 
was  deposited  in  the  bank,  nor  was  the  certificate  sent 
to  the  county  attorney  until  after  Frank  Owen,  the  man 
who  deposited  the  money  and  to  whom  the  certificate  of 
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deposit  was  originally  delivered,  had  consulted  an  attorney 
with  reference  to  his  brother's  case ;  and  further,  the  con- 
versation over  the  telephone  wherein  the  negotiation  was 
had  between  the  county  attorney,  at  Wahoo,  and  Prank 
Owen,  at  Memphis,  fails  to  show  the  existence  of 
any  fear  or  compulsion  acting  upon  the  mind  of  Frank 
other  than  the  fear  of  the  consequence  of  a  criminal 
prosecution.  We  have  here,  then,  a  plain  case — ^accepting 
the  plaintiff's  version  of  the  transaction  as  true — of  money 
being  paid  to  a  public  oflScer  for  the  purpose  of  inducing , 
him  to  dismiss  a  criminal  charge  and  procuring  the  release 
of  a  prisoner,  since  the  delivery  of  the  certificate,  properly 
indorsed,  amounted  to  a  transfer  to  Sundean  of  the  fund 
deposited.  Where  a  party  has,  in  carrying  out  an  illegal 
agreement,  placed  himself  in  a  certain  position,  the  courts 
will  not  lend  their  assistance  to  him  to  retrace  his  steps. 
If  he  has  parted  with  any  property  or  money  in  furtherance 
of  his  unlawful  object,  the  court  will  leave  him  where  it 
found  him,  and  will  not  lend  him  its  assistance  against 
his  fellow  wrongdoer.  It  is  unnecessary  to  cite  authorities 
to  the  proposition  that  such  an  agreement  as  is  testified 
to  is  manifestly  against  good  morals  and  public  policy,  and 
that  no  court  will  aid  a  party  to  it,  either  to  carry  out 
its  provisions,  or  to  rescind  it  and  recover  property  parted 
with  in  the  execution  of  the  same.  The  defendant  in  error 
argues  that  he  had  not  committed  a  crime;  that  he  did  not 
authorize  any  person  to  pay  the  county  attorney  any  sum 
of  money;  and  that  since  the  county  attorney  obtained 
the  certificate  by  duress  he  can  maintain  this  action;  but 
if  he  did  not  authorize  Frank  Owen  to  deposit  this  money 
and  to  deliver  the  certificate  of  deposit  to  the  county 
attorney,  the  transaction  was  not  his  act  and  he  could 
not  be  injured  by  the  unauthorized  act  of  Frank.  The 
evidence,  however,  is  uncontradicted  that  he  authorized 
Frank  to  settle  the  matter  for  him,  and  further,  since  he 
claims  the  certificate  of  deposit  as  his  own,  he  has  adopted 
and  ratified  his  brother's  action  in  its  entirety.  He  cannot 
blow  hot  and  cold  at  the  same  time.  We  conclude  there- 
34 
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fore  that  the  action  taken  by  his  brother  binds  the  de- 
fendant in  error  a^i  fully  as  though  it  had  been  taken  by 
himself. 

The  agreement  between  Frank  and  the  county  attorney 
was  fully  executed,  so  far  as  the  plaintiff  was  concerned, 
by  the  delivery  of  the  certificate  properly  indorsed.  The 
contract  is  not  executory,  but  fully  executed  on  the  plain- 
tiff's part ;  hence  the  authorities  as  to  executory  contracts 
do  not  apply. 

Under  the  facts  in  this  case,  the  plaintiff  is  «ititled  to 
no  relief  in  this  action,  and  the  judgment  should  be  re- 
versed and  the  cause  remanded  to  the  district  court  for 
further  proceedings  in  accordance  with  this  opinion. 

By  the  Court:  For  the  rea*sons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Rbversbd. 


Chicago,  Burlington  &  Quincy  Railroad  Company  et 
AL.,  appellees,  v.  Richardson  County  et  al.,  appel- 
lants. 

Filed  Octobeb  5,  1904.    No.  13,045. 

1.  Caae  FoUowed.    Chicago,  B.  d  Q.  R,  Co,  v,  Richardson  County,  61 

Neb.  519,  followed. 

2.  Act  Constitutional.    Sections  39  and  40,  article  I,  chapter  77,  Com- 

piled Statutes,  1901,  are  constitutional  and  valid. 

Appeal  from  the  district  court  for  Richardson  county : 
John  S.  Stull,  Judge.    Affirmed. 

Smyth  d  Smith  and  John  Gagnon,  for  appellants. 

Charles  F.  Mandey^son,  J.  W.  Deweese,  Francis  Martin 
and  Frank  E.  Bishop^  contra. 

H.  H.  Baldrige,  C.  G.  Wright,  J.  P.  Breen  and  W.  H. 
Herdmanf  amici  curiw. 
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The  facts  in  this  case  are  the  same  as  those  involved  in 
Chicdgo,  B.  &  Q.  R.  Co.  v.  Richardson  County,  61  Neb.  519, 
except  that  assessments  for  different  years  are  in  question. 
A  further  point  is  made  on  behalf  of  the  county,  however, 
not  raised  in  the  former  case,  namely,  that  sections  39 
and  40,  article  I,  chapter  77,  Conipilecl  Statutes,  1901,  are 
unconstitutional.  This  point  has  been  argued  with  no 
little  ability  and  ingenuity,  on  the  part  of  appellants,  and 
is  of  such  importance  as  to  require  our  careful  considera- 
tion. 

Four  objections  are  made  to  the  plan  for  assessment 
of  railroad  properties  prescribed  by  said  sections.  The 
first  is  that  "sections  39  and  40,  in  legal  effect,  exempt 
the  franchises  of  the  railroad  corporations  from  taxation 
and  thereby  violate  section  1,  article  9  of  the  constitution." 
This  contention  is  disposed  of  sufficiently,  in  our  opinion, 
by  State  v.  Savage,  65  Neb.  714,  in  which  this  court  held, 
construing  the  sections  in  question,  that  "the  state  board 
of  equalization,  in  the  ass(\ssment  of  railroad  and  telegraph 
properties,  should  include  in  its  assessment  the  value  of 
the  franchise  with  the  tangible  property  assessed."  HOL- 
COMB,  J.,  delivering  the  opinion  of  the  court,  at  page  750, 
says: 

"It  seems  reasonably  clear  that  in  assessing  railroad  and 
telegraph  property  as  contemplated  by  sections  39  and  40. 
the  whole  projK^rty  belonging  to  any  one  corporation,  and 
subject  to  assessment  in  this  state,  should  be  valued  for 
tax  purposes  in  its  entirety,  and  that  in  such  valuation 
should  be  included  all  elements  going  to  make  up  the  entire 
property,  whether '  consisting  of  franchises  or  other  in- 
tangible property,  or  physical  property,  be  it  real,  per- 
sonal or  mixed." 

Next,  it  is  asserted,  to  quote  from  the  brief  of  counsel, 
that  "the  statute,  sections  39  and  40  of  the  revenue  law, 
for  the  assessment  of  railroad  property  provides  a  different 
mode  of  assessment  for  that  property  from  that  which 
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ifi  provided  for  the  property  of  the  citizen,  and  is,  there- 
fore, void,  as  violating  the  uniformity  required  by  the  con- 
stitution." Section  1,  article  9  of  the  constitution^  reads,  in 
part:  "The  legislature  shall  provide  such  revenue  as  may 
be  needful,  by  levying  a  ta:^;  by  valuation,  so  that  every 
person  and  corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  its  property  and  franchises,  the 
value  to  be  ascertained  in  such  manner  as  the  legislature 
shall  direct."  Construing  this  section,  the  court  said  in 
State  V.  Savage^  supra: 

"The  paramount  object  of  the  constitution,  and  the  laws 
relative  to  taxation,  as  we  conceive  the  rule  to  be,  is  to 
raise  all  needful  revenues  by  valuation  of  the  taxable  prop- 
erty so  that  each  owner  of  property  taxed  will  contribute 
his  or  its  just  proportion  of  the  public  revenues." 

If  properties  are  so  essentially  distinct  in  their  nature 
that  to  assess  each  in  one  particular  way  would  not  result 
in  requiring  the  respective  owners  to  pay  taxes  in  propor- 
tion to  the  value  of  their  respective  properties,  it  is  evident 
that  an  attempt  to  provide  a  uniform  method  of  assessment 
would  involve  contravention  of  the  "paramount  object" 
of  the  constitution.  Hence,  it  is  the  result,  not  the  method 
employed  in  reaching  it,  which  must  be  considered* 
Counsel  point  out  that  section  52  of  said  chapter  directs  ^ 
the  assessor,  when  valuing  real  property  generally,  to  fix 
"the  value  of  each  tract  or  lot  improved,  the  value  of  each 
tract  or  lot  not  improved,  and  the  total  value,"  while  the 
state  board  of  equalization,  in  valuing  a  railroad,  is 
directed,  as  counsel  put  it,  to  "lump  the  whole  thing, 
whether  it  be  buildings,  lots,  tracts  of  land  or  personal 
property,  and  put  a  price  upon  the  heap."  But  the  two 
species  of  property  are  in  no  wise  comparable.  What  sort 
of  result  should  we  get  if  a  local  ajssessor,  assessing  10 
miles  of  road,  was  required  to  value  the  right  of  way  unim- 
proved, the  right  of  way  with  ties  and  rails  laid  upon  it, 
and  the  total  value?  What  gives  the  10  miles  of  track 
their  real  value  is  the  franchise  of  the  corporation  operat- 
ing them,  the  connections  in  and  out  of  the  state,  and  the 
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fact  that  they  arc  part  of  a  groat  syst(^m  of  railway, 
operated  as  a  whole.  An  attempt  to  assess  the  track  of  a 
railway  in  any  one  county  by  the  statutory  method  of 
assessing  houses  and  lots,  would  produce  gross  inequality, 
and  enable  the  most  valuable  features  of  railroad  prop- 
erties to  escape  taxation.  It  is  said  that  the  scheme  of 
dividing  the  total  value  by  the  number  of  miles  in  any 
county  is  arbitrary.  But  the  real  question  is  whether  it 
provides  a  reasonable  mwlci  of  ascertaining  the  value  of 
that  portion  of  a  railroad  lying  in  a  given  country,  so  a*s 
to  insure  that  the  corporation  contribute  its  just  propor- 
tion of  the  public  revenues.  The  track  in  any  one  county 
is  not  an  entity.  It  is  merely  part  of  a  whole,  spreading 
over  many  counties,  or  even  many  states.  The  value  of 
each  such  part  is  obviously  the  proportion  which  it  b(*ars 
to  the  whole.  Vic^wed  by  itself,  apart  from  its  place  in 
the  whole,  it  is  mercdy  a  ditch  and  grade,  bearing  ties  and 
old  iron. 

The  third  objection  is  that  the  system  provided  by  the 
sections  in  question  "exempts  railroad  property  assesscnl 
by  the  sbvte  board  of  equalization  from  the  payment  of  its 
proportion  of  the  taxes  levied  for  the  support  of  the  county, 
school  district  and  city,  appellants  in  this  action,  and 
thereby  violates  the  rule  of  uniformity  prescribc^l  by  sec» 
tion  1,  article  9  of  the  constitution.^'  As  the  municipality 
in  question  is  not  a  city  of  the  metropolitan  class  nor  of 
the  first  class,  in  which  different  standards  of  ass(^ssm(*nt 
prevail  from  those  employed  in  the  state  at  large,  this 
case  does  not  involve  the  question  expressly  h^ft  open  by 
the  opinion  of  Holcomb,  J.,  in  State  r,  Sar(t(/(\  supra. 
Here  the  same  assessment  serves  for  county  and  municipal 
purposes  alike  as  to  all  property.  Of  coui*s(^  t\w  prc^sump- 
tion  is  that  both  the  board  of  equalization  and  the  local 
assessors  act  fairly  and  impartially,  and  fix  a  just  and 
true  valuation.  State  v.  Savage,  supra.  Hence  the  ques- 
tion is  whether,  assuming  that  they  do  so,  a  proper  pro- 
portion of  the  burdens  of  municipal  taxation  is  thrown 
upon  the  railroad  companies.    This  question  dep(*uds  upon 
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the  view  taken  as  to  the  nature  of  railroad  property.  If 
the  railroad  is  an  entity,  we  have  one  pit^ce  of  property, 
spreading  over  several  counties;  if  that  portion  within 
each  county  is  a  separate  entity,  then  a  valuation  of  such 
separate  entity  should  be  made  in  each  county,  as  in  other 
cases.  We  do  not  think  this  matter  admits  of  debate. 
Bridj^es,  depots,  water  tanks,  roundhouses,  and  other  neces- 
sary structures  upon  the  right  of  way,  are  as  much  parts 
of  the  railroad  as  a  whole  as  a  permanent  building  upon 
land  is  annexed  to  and  a  part  of  the  land.  They  have  no 
separifte  existence  apart  from  the  road,  but  go  to  make 
up  the  one  entity  called  the  railroad.  Sothoroughly  is  this 
true,  that  thej-  will  pass  by  mortgage  or  conveyance  of  the 
road  without  being  named  expressly.  Porter  v.  Pittshurfj 
Bessemer  Steel  Co.,  122  U.  S.  267,  30  L.  ed.  1210;  United 
States  Trust  Co.  v.  Wahash,  St.  L.  £  P.  R.  Co.,  32  FchI.  480. 
If,  as  held  in  the  latter  case,  a  hotel  on  the  right  of  way 
of  a  railroad,  operated  in  connection  th(T(»with  for  the  ac- 
commodation of  its  patrons,  is  a  mere  appurtenance  to 
the  road,  covered  by  conveyance  of  the  road,  without  ex- 
press mention,  how  much  more  is  this  true  of  bridge 
depots  and  the  like?  But  if  these  are  not  separate  entities, 
to  be  dealt  with  apart  from  the  road  as  such,  it  follows  that 
the  municipality  cannot  claim  to  have  within  its  borders 
certain  specific  railroad  property,  but  only  a  certain  pro- 
portion of  the  whole  road.  This  is  the  view  taken  by  the 
statute,  and  we  think  it  well-founded  and  reasonable. 
Apart  from  the  road  as  a  whole,  the  bridge  is  only  so 
muffh  junk ;  severed  from  the  road,  the  denot  is  of  little  or 
no  value.  Each  is  made  specially  to  be  a  part  of  the  whole 
line,  and  to  treat  it  as  a  separate  entity  is  to  take  away  its 
chief  value.  If  the  road  as  a  whole  is  valncvl  correctly, 
the  several  portions  in  each  county  cannot  fail  to  be  justly 
valued  when  assessed  at  the  proporticm  thi\v  l)<\ir  to  the 
whole.  Adams  Express  Co.  v.  Ohio  State  A  iiditor,  1G5  U. 
S.  194,  220,  and  cases  cited. 

Finally,  it  is  said  that  the  statute  makes  a  classification 
not  authorized  by  the  constitution.    In  our  view  the  classi- 
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fication  is  made,  not  by  the  statute,  but  by  the  nature  of 
the  subjects  dealt  with.  They  are  intrinsically  and  funda- 
mentally distinct,  and  the  legislature,  which  is  given  the 
power  expressly  to  fix  the  mode  of  assessment  as  it  may 
direct,  has  adopted  a  method  which  has  been  in  operation 
many  years,  has  been  readopted  in  the  new  revenue  law, 
and  is  reasonably  calculated  to  meet  the  problem  in  hand. 
Any  method  would  doubtless  be  open  to  some  objection  in 
its  practical  workings.  But  if  the  method  chosen  may  be 
carried  out  so  as  to  produce  uniformity  of  taxation  in 
proportion  to  the  value  of  property,  as  contemplated  by 
the  constitution,  it  is  constitutional  and  valid. 

Two  further  objections  to  the  statute  have  been  urged  by 
counsel  who  appear  as  friends  of  the  court.  The  first  is 
that  it  operates  unequally  and  unreasonably  with  respect 
to  railroad  companies  whose  tracts  are  situated  wholly 
within  one  county,  such,  for  example,  as  terminal  and 
belt  line  companies.  The  arguments  advanced  on  this 
ground,  however,  apply  rather  to  the  constitutionality  of 
provisions  in  the  several  st  itutes  governing  municipalities, 
whereby  the  valuation  of  railroad  properties  for  state  and 
county  purposes  is  required  to  be  taken  as  a  basis  of  assess- 
ment in  such  municipalities  made  on  a  different  basis,  than 
to  the  constitutionality  of  the  general  statutory' provisions 
with  reference  to  state  and  county  assessments.  So  far 
as  they  apply  to  the  sections  here  in  question,  we  think 
they  are  met  sufficiently  by  what  has  been  said  already. 
The  other  objection  is  that  the  statute  contravenes  the 
constitutional  guaranties  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law,  in  that  it  does 
not  provide  for  notice  to  the  companies  ass(^ssed  of  the 
meeting  of  the  state  board  of  equalization,  and  doc^  not 
provide  for  notice  to  other  taxpayers  of  the  meeting  of 
such  board,  in  order  that  they  may  insist  upon  proper 
equalization  of  their  assessments  with  tliose  of  the 
companies  in  question.  The  statute  provides  a  date  upon 
which  railroad  companies  within  the  purview  of  the  act 
shall  make  returns.    It  provides  a  place  where  the  meeting 
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of  the  state  board  of  equalization  shall  be  held,  and  pro- 
vides expressly  that  such  meetings  shall  take  place  as 
soon  as  practicable  after  the  returns  are  filed.  These  pro- 
visions must  be  construed,  if  possible,  in  such  manner  as 
to  make  them  constitutional  and  valid.  If  the  statute  had 
said  that  the  meeting  should  be  held  immediately  upon 
the  return  required  to  be  made  by  the  railroad  companies, 
there  could  be  no  question  that  the  time  and  place  were 
statt^  with  sufficient  certainty.  But  it  is  well  settled  that 
"immediately"  means  "as  soon  as  practicable,"  and  con- 
versely it  is  proper  to  construe  "as  soon  as  practicable"  to 
mean  "immediately."  Huff  v.  Bahhott,  14  Neb.  156; 
Lydiclc  v.  Korner,  13  Neb.  10.  So  long  as  the  time  and 
place  of  the  meeting  of  the  state  board  of  equalization  are 
thus  fixed  with  such  certainty  as  to  enable  the  companies 
to  know  by  reference  to  the  statute  at  what  time  and  at 
what  place  their  properties  will  be  a*^sossed  and  valued, 
we  perceive  no  merit  in  the  objection.  The  state  board  of 
equalization  is  a  public  board.  Its  meetings  are  public, 
and  as  a  matter  of  fact  and  practice  the  corporations  have 
always  been  accorded  a  hearing  before  it.  Where  the 
statute  names  the  time  and  place  for  the  meeting  of  the  as- 
sessing board,  personal  notice  is  not  necessary.  Kentucky 
Railroad  Taw  Cases,  115  U.  S.  321;  State  Railroad  Too? 
Cases,  92  U.  S.  575,  610;  Pittsburg,  C.  C.  £  St.  L.  R.  Co. 
V.  Backus,  154  U.  S.  421.  If  returns  are  made  as  required 
by  the  statute,  all  citizens  are  advised  by  the  terms  of  the 
statute  as  to  the  time  and  place  of  the  meeting  of  the  state 
board  of  equalization.  If  any  company  fails  to  make  a 
return,  five  days  are  provided  for  during  which  the  de- 
linquent return  may  be  received.  At  the  expiration  of 
such  five  days,  the  auditor,  a  public  officer,  is  required  to 
obtain  the  necessary  information,  and  a  meeting  of  the 
state  board  of  equalization  is  to  be  held  "as  soon  as 
practicable,"  or  in  other  words,  immediately.  These  pro- 
visions of  the  statute  would  seem  to  afford  other  tax- 
payers a  sufficient  opportunity  to  be  heard  with  reference 
to  the  assessment  of  the  companies  in  question  for  the 
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purpose  of  insuring  uniformity  and  equality  in  taxation. 
The  practice  has  always  been  in  accordance  with  this  inter- 
pretation of  the  statute,  and  we  think  the  sections  in 
question  will  reasonably  bear  such  construction. 

We  therefore  recommend  that  the  decree  be  affirmed. 

DUFPIE  and  Kibkpatrick^  CO.,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Chicago^  Burlington  &  Quincy  Railroad  Company  et 

AL.,  APPELLEES,  V.    CaSS   COUNTY  ET  AL.,    APPELLANTS. 
FOKD  OcrroBEE  20,  1904.    No.  13,292. 

1.  Bes  Judicata.     "A  'right,  question  or  fact'  distinctly  put  in  issue 

and  directly  determined  by  a  court  of  competent  Jurisdiction  as 
a  ground  of  recovery,  cannot  be  disputed  in  a  subsequent  suit 
between  the  same  parties  or  their  privies,  and  this  even  though 
the  second  suit  is  for  a  different  cause  of  action."  State  v. 
Broatch,  68  Neb.  687. 

2.  Taxes:  Cause  of  Action.    A  claim  for  taxes  under  the  assessment 

for  one  year  is  not  the  same  cause  of  action  as  a  claim  for  taxes 
on  the  same  property  under  an  assessment  for  a  prior  year. 

3.  :  Res  Judicata.  If  the  liability  of  proi)erty  to  taxation  de- 
pends upon  the  existence  of  a  specific  fact,  and  that  fact  is  neces- 
sarily determined  in  on«  litigation,  it  cannot  be  controverted  by 
the  same  parties  in  a  subsequent  litigation. 

4.  ;  .    The  west  half  of  the  railroad  bridge  over  the  Mifl- 

souri  river  owned  by  the  company  which  operates  through  pas- 
senger and  freight  trains  continuously  through  different  counties 
of  this  state  to  and  over  said  bridge,  and  thence  through  adjoin- 
ing states,  is  "a  part  of  the  continuous  line  of  road"  within  the 
meaning  of  sections  39  and  40  of  the  revenue  act  in  force  in 
1901  (Compiled  Statutes,  ch.  77),  and  is  assessable  for  taxation 
by  the  state  board  and  not  by  local  assessors,  and  a  prior  adjudi- 
cation that  such  bridge  so  used  is  not  "a  part  of  the  continuous 
line  of  road"  is  not  an  adjudication  of  fact,  and  will  not  operate 
as  aa  estoppel  against  the  parties  to  such  prior  litigation, 
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S.  Question  of  Iaw.  The  question  whether  such  bridge  so  owned  and 
used  Is  "a  x>art  of  the  continuous  line  of  road/'  within  the  mean- 
ing of  said  statute,  is  a  question  of  law,  and  not  a  question  of 
fact  upon  which  an  estoppel  can  be  predicated. 

Appeal  from  the  district  court  for  Cass  county :  Paul 
Jessen,  Judge.    Affirmed. 

Jesse  L.  Root,  for  appellants. 

J.  W.  DciccesCf  Byron  Clark  and  F.  E.  Bishop,  contra. 

C.  C.  Wright  and  W.  H.  Herdman,  amici  curiae. 

Sedgwick,  J. 

The  principal  questions  involved  in  this  case  are  iden- 
tical with  those  stated  and  discussed  in  Chicago,  B,  & 
Q.  R.  Co.  V.  Richardson  County,  ante,  p.  482,  which  fol- 
lows and  approves  Chicago,  B.  &  Q.  R.  Co.  v.  Richardson 
Covnty,  61  Neb.  519,  and  also  in  State  v.  Back,  ante, 
p.  402. 

There  is  another  question  presented  in  this  case  which 
has  been  thoroughly  discussed  in  the  briefs  and  in  the  oral 
argument  upon  the  rehearing.  The  bridge  in  question  in 
this  case  was  assessed  by  the  local  oflScers  for  ta:xation  for 
the  years  1881  to  1885,  inclusive,  and  in  the  year  1886 
the  railroad  company,  having  paid  those  taxes  under  pro- 
test, brought  an  action  in  the  district  court  for  Cass  county 
to  recover  the  amounts  so  paid.  Afterwards  .that  action 
was  brought  to  this  court,  and  was  determined  against 
the  company.  Ca^s  Comity  v.  Chicago,  B.  &  Q,  R.  Co.,  25 
Neb.  348.  It  is  contended  that  by  the  judguK^nt  in  that 
case  the  questions  involved  in  the  case  at  bar  are  res  judi- 
cata. The  local  authorities  assessed  this  bridge*  for  taxa- 
tion for  the  year  1901,  and  the  company  brought  this 
action  to  restrain  the  collection  of  the  taxes.  The  dis- 
trict court  enjoined  the  collection  of  the  taxes  as  prayed, 
and  the  case  was  brought  to  this  court  by  appeal.  The 
subject  matter  of  the  former  litigation  was  the  taxes 
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assessed  against  this  property  for  the  respective  years 
therein  named,  and  the  subject  matter  here  is  the  taxes 
assess(xl  for  the  year  1901,  so  that  it  cannot  be  said  that  the 
two  cases  involved  the  same  subject  matter,  arid,  strictly 
speaking,  the  judgment  in  the  one  case  could  not  have 
been  res  judicata  of  the  subject  matter  involved  in  the 
other.  State  v.  Savage,  64  Neb.  684,  703;  State  v,  Broatch, 
68  Neb.  687. 

The  real  question  in  dispute  between  the  parties  is 
whether  in  the  former  action  the  rights  of  the  parties  and 
questions  of  fact,  then  in  dispute  between  them,  have,  by 
that  case,  been  adjudicated  so  as  to  estop  the  parties  to  that 
litigation  from  now  questioning  the  facts  so  determined. 
It  was  said  by  this  court  in  State  v,  Broatch,  68  Neb.  687 : 

"A  judgment,  rendered  by  a  court  of  competent  juris- 
diction, determining  the  rights  of  the  litigants  on  a  cause 
of  action  or  defense,  is  an  effectual  bar  against  future 
litigation  over  the  same  right  determined  by  such  judg- 
ment, and  is  for  all  time,  unless  reversed  or  modified, 
binding  on  the  parties  and  their  privies  in  estate  or  in  law. 
A  'right,  question  or  fact'  distinctly  put  in  issue  and 
dir(H*tly  determined  by  a  court  of  competent  jurisdiction 
as  a  ground  of  recovery,  cannot  be  disputed  in  a  subse- 
quent suit  between  the  same  parties  or  their  privies,  and 
this  even  though  the  second  suit  is  for  a  different  cause  of 
action.^' 

Of  course,  the  propositions  of  law  that  were  advanced  by 
the  court  as  requiring  the  disposition  made  of  the  issues 
in  the  former  case,  if  afterwards  found  to  be  erroneous, 
.  would  not  be  binding  upon  the  court  in  subsequent  litiga- 
tion between  the  parties  involving  a  different  cause  of 
action.    State  v.  Savage,  supra;  State  v.  Broatch,  supra. 

Many  authorities  are  cited  and  ably  discussed  in  the 
respective  briefs  of  counsel.  Our  labors  have  been  much 
lightened  by  those  discussions  and  by  the  oral  arguments 
at  the  bar.  There  is  substantially  no  difference  of  opinion 
upon  the  controlling  legal  principle  involved.  Specific 
facts  that  are  so  involved  in  a  litigation  that  the  result  of 
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the  litigation  depends  upon  the  determination  of  these 
facts  are  necessarily  settle<l  by  that  litigation,  and  the 
authorities  substantially  agree  that  such  facts  so  deter- 
mined cannot  afterwards  be  controverted  by  the  partie>s 
to  the  formxT  litigation.  To  determine,  then,  the  question 
before  us,  it  is  necessary  to  ascertain  what  facts  control- 
ling the  rights  of  the  parties  in  the  former  case  were  ad- 
judicated, and  how  far  those  facts  so  ascertained  are  in- 
volve<l  in  and  necessarily  control  the  decision  in  this  case. 
The  petition  in  that  action  alleged  that  the  plaintiff  "ow^ns 
the  line  of  railroad  extending  from  Pacific  Junction,  in 
Mills  county,  Iowa,  westwardly  across  the  Missouri  river, 
and  through  the  counties  of  Cass,  Lancaster  and  other 
counties  farther  west  in  the  state  of  Nebraska;  and  that 
it  has  ownwl  and  operated  said  line  of  railroad  since  the 
1st  day  of  January,  1880;  and  that  said  line  of  road  and 
property  thus  owned  by  the  plaintiff  is  situated  in  more 
than  one  county  in  the  state  of  Nebraska.''  The  answer 
alleged  "that  the  said  railroad  bridge,  wiiich  spans  the 
Missouri  river  at  Plattsmouth,  Nebraska,  is  a  separate  and 
independent  structure  from  the  'roadbed  and  right  of  way' 
of  said  railroad  company,"  and  further  alleged  "that  said 
railroad  bridge  has  never  been  operated  and  controlled 
by  said  plaintiff,  either  in  the  states  of  Iowa  or  Nebraska, 
as  a  continuous  part  of  its  roadbed  and  main  track;  on 
the  contrary,  defendant  avers  and  charges  that  said  bridge 
has  been  maintained  and  operated  by  said  corporation 
plaintiffs  always  since  its  construction  as  a  separate  and 
independent  structure  from  its  main  line." 

In  the  brief  for  the  county  in  the  case  at  bar  it  is  said : 
"The  real  controversy  between  the  railway  company  and 
the  county  of  Cass  is  the  right  of  the  local  oflScers  to  assess 
and  tax  the  west  half  of  the  bridge  across  the  Missouri 
river  near  Plattsmouth,  in  said  county,"  and  again,  "We 
now  ask  this  court  to  say  whether  in  the  district  court 
in  said  cause  the  issue  of  fact  as  well  as  of  law  was  not 
raised,  litigated  and  determined." 

It  is  insisted  that  after  the  former  case  had  been  brought 
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to  this  court,  and  the  judgment  of  the  lower  court  therein 
reversed  and  the  cause  remanded,  the  case  was  dismissed 
and  no  final  judgment  entered  in  the  lower  court,  and  that 
therefore  the  issues  therein  presented  were  not  finally  ad- 
judicated. If  our  attention  had  been  called  to  a  showing 
in  this  record  that  the  plaintiffs  had  been  allowed  by  the 
court  to  dismiss  their  former  proceedings  without  preju- 
dice to  a  future  action,  we  would  Jeel  it  incumbent  upon 
us  to  discuss  the  effect  of  such  dismissal.  As  it  is,  we 
think  the  question  before  us  is  fairly  stated  by  counsel  for 
the  county  in  the  foregoing  quotation  from  the  brief.  It 
was  said  in  the  opinion  of  the  court  in  the  former  case 
that  it  was  alleged  in  the  petition  that  the  taxes  "were  un- 
lawfully levied  and  collected,  for  the  reason  that  the  bridge 
was,  at  all  times,  a  part  of  the  line  of  railroad  of  defendant 
in  eri'or,  and  legally  taxable  only  as  the  other  portions  of 
the  road  were  taxable;  and  that  the  same  was  for  each 
year  reported  to  the  state  board  of  equalization  as  a  part 
of  the  railroad,  and  tiixed  accordingly,  all  of  which  taxes 
had  been  paid,"  and  that  the  answer  consisted  mainly  of 
specific  denials  of  the  allegations  of  the  petition^  and 
"alleged  that  the  bridge  was  not  legally  taxable  by  the  state 
board  of  eiiualization ;  that  it  was  not  a  part  of  the  roadbed 
of  defendant  in  error's  road;  that  it  was  not  operated  as 
a  part  of  said  road;  that  it  was  listed  to  the  precinct 
assessor  for  taxation  by  the  duly  authorized  officers  of 
the  railroad  company,  and  that  it  was  legally  subject  to 
taxation  by  the  county."  The  language  might  indicate  that 
the  writer  of  the  opinion  considered  that  the  general  ques- 
tion whether  the  bridge  was  "a  part  of  the  line  of  said 
road"  was  the  ultimate  fact  to  be  determined,  and  was  a 
sin^^le  question  of  fact  upon  which  the  decision  in  con- 
troversy depended;  but  in  construing  this  language  of 
the  learned  author  of  that  opinion,  it  must  be  borne  in 
mind  that  lie  was  not  discussing  a  question  of  res  judicata. 
It  was  not  necessary  for  him  to  discuss  the  qxiestion 
whether  the  result  of  the  litigation  depended  upon  the 
determination  of  disputed  questions  of  fact,  or  depended 
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upon  the  application  of  l^al  principles  to  conceded 
facts. 

Although  a  claim  for  taxes  under  the  assessment  for 
one  year  is  not  adjjdicated  by  a  prior  adjudication  of  the 
validity  of  a  tax  upon  the  same  property  under  assess- 
ment for  a  different  year,  still,  if  the  liability  to  taxation 
depends  upon  a  charter  right  of  exemption,  the  adjudica- 
tion of  that  charter  right  in  one  litigation  will  estop  the 
parties  thereto  to  question  that  exemption  in  subsequent 
litigation.  This  was  distinctly  held  in  New  Orleans  v. 
Citizens  Bank,  167  U.  S.  371,  17  Sup.  Ct.  Rep.  905.  This 
is  a  case  much  relied  upon  by  the  appellant  in  the  case 
at  bar.  The  thing  in  litigation  upon  which  the  right  to 
collect  the  tax  in  that  case  dep<»nded  was  the  contnictual 
exemption  of  the  bank  under  its  charter,  and,  it  having 
been  determined  in  the  prior  litigation  that  such  con- 
tractual relations  existed,  it  was  held  that  the  parties  were 
estopped  to  deny  it  in  subsequent  litigation.  The  ad- 
judication of  a  contract  right  is  an  adjudication  of  fact, 
and  a  judgment  that  necessarily  involves  the  question  of 
the  existence  of  a  charter  or  contract  right  will  be  binding 
upon  the  same  parties  in  future  litigation  involving  the 
existence  of  that  right.  The  existence  of  such  contract 
right  was  held  to  be  the  thing  adjudicated  in  the  former 
litigation.    The  court  said: 

"The  estoppel  resulting  from  the  thing  adjudged  does 
not  depend  upon  whether  there  is  the  same  demand  in  both 
cases,  but  exists,  even  although  there  be  different  demands, 
when  the  question  ui>on  which  the  recovery  of  the  second 
demand  depends  has  under  identical  circumstances  and 
conditions  been  previously  concluded  by  a  judgment  be- 
tween the  parties  or  their  privies."  Some  of  the  leading 
cases  are  then  reviewed  to  illustrate  this  rule  and  the 
court  said  further:  "In  Tioga  R,  Co.  v,  Blossburg  d  C. 
R.  Co.,  20  Wall.  137,  and  Ma^son  lAtmber  Co.  v.  Buchtel, 
101  U.  S.  638,  it  was  held  that  when  the  proper  construc- 
tion of  a  contract*  was  in  controversy,  the  construction 
adjudged  by  the  court  would  bind  the  parties  in  all  future 
disputes." 
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When  the  court  construes  a  contract  and  determines  tlie 
fact  that  the  contract  exists  with  the  construction  given 
it,  and  the  rights  of  the  parties  are  made  to  depend  upon 
the  existence  of  such  contract,  the  parties  are  estopped 
in  futui-e  litigation  to  deny  its  existence. 

In  Chicago,  B,  &  Q.  R.  Co.  v.  Richardson  County,  61  Neb. 
519,  it  is  made  plain  that  the  court  was  construing  the 
statute  and  merely  applying  its  provisions  to  conceded 
facts.    The  court  said : 

"It  is  conceded  by  defendants  that  the  bridge  over  the 
Missouri  river  at  Rulo,  on  the  west  half  of  which  the 
taxes  in  dispute  were  levied,  is  owned  and  used  by  plain- 
tiff ajs  a  part  of  its  continuous  line  of  track,"  and  after 
quoting  at  large  sections  39  and  40  of  the  statute,  it  was 
further  said:  "It  ne(»ds  no  argument  to  show  that  the 
railroad  bridge  at  Rulo  is  neither  a  machine  shop,  a  general 
office  building  or  a  ston^house;  and  if  this  bridge,  within 
the  meaning  of  the  statute,  is  neither  real  nor  personal 
property  outside  the  right  of  way  of  plaintiff,  it  is  not  to 
be  assessed  by  the  local  assessor,  but  is  taxable  only  by 
the  state  board  of  equalization.  There  is  no  claim  that 
it  is  exempt  from  taxation,  the  only  eonti-oversy  being 
as  to  the  jurisdiction  of  the  taxing  powers.  If  it  is  inside, 
i.  €,,  a  part  of,  the  right  of  way,  as  the  term  is  employed 
in  the  act,  then  it  must  be  ass(*ss(^d  by  the  state  board, 
otherwise  not.  The  meaning  of  the  term  ^right  of  way,^ 
as  employed  by  the  statute,  is  important,  indcH.Hl,  decisive 
of  the  question." 

This  fact  is  made  the  basis  of  the  decision.  Manifestly 
all  other  nmtters  discussed  in  the  opinion  are  legal  ques- 
tions and  relate  to  the  construction  of  sections  39  and  40 
of  the  revenue  law  (Compiled  Statutes,  1901,  ch.  77). 
Clearly  this  do(*s  not  make  the  determination  of  the  ques- 
tion depend  upon  any  disputed  fact.  It  is  held  that  the 
fact  which  is  here  recited,  "if  the  bridge  is  inside  the  right 
of  way  as  the  term  is  employed  in  the  act,"  then  it  must 
be  assessed  by  the  state  hoard.  It  is  in  that  case,  and  in 
the  two  later  cases  above  refemxl  to,  determined  as  matter 
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of  law  that  the  proper  construction  of  the  sections  of 
the  statute  un<ler  consideration  is  that  a  bridge  which  is 
used  by  a  railroad  company  as  a  part  of  its  continuous 
line  of  track  is  assessable  by  the  state  board  and  not  by 
local  a-ssessors.  The  det(*rnnnaliou  of  these  cases  was 
made  to  depend  upon  the  exist(*uce  of  this  fact  alone. 
It  is  manifest  that  this  fact  was  not  conteste<l  in  the  prior 
litigation  relied  upon  as  an  estoi)i)el  in  this  case.  The 
pleadings  in  that  cas(*  will  not  admit  of  the  construction 
that  an  issue  was  tendered  as  to  whether  the  property  of 
the  railroad  company  was  situatcKl  in  more  than  one 
county,  or  as  to.  whether  tlie  railroad  company  owned  the 
bridge  in  question,  or  as  Ui  wh(»th(T  it  used  the  bridge 
as  a  part  of  its  continuous  line  of  track,  or  as  to  whether 
the  bridge  Wiis  inside  thi^  right  of  way  within  the  meaning 
of  the  statute  as  it  is  now  construed.  The  question  con- 
tested was  whether  tlu^se  facts  brought  the  case  within 
the  provision  of  S(»ction  31),  and  it  was  erroneously  deter- 
mined that  they  did  not.  The  court,  in  determining 
whether  the  concedcnl  ultimate  facts  constitutiMl  the  bridge 
in  question  a  part  of  the  continuous  line  of  road  within 
the  meaning  of  the  statute^,  said  that  it  was  shown  that 
much  higher  rates  were  charged  for  tlie  transportation  of 
passengers  and  freight  across  the  bridge  than  over  any 
portion  of  def(»ndant's  road,  and  tluit  while,  in  fact,  so  far 
as  the  running  of  trains  and  transportation  of  passengers 
was  concerniKl,  no  change*  or  transf(*r  was  made,  yet  addi- 
tional burd(*n  was  placed  upon  all  for  crossing  the  bridge. 
It  was  said:  "To  that  extent,  at  least,  the  road  was  not 
operated  as  a  continuous  line*."  Otlier  facts  are  mentioned 
in  the  opinion  as  tending  to  show  that  the  road  was  not 
operated  as  a  continuous  lin(\  Upon  consideration  of  all 
these  facts,  none  of  which  were  in  dispute,  it  "was  con- 
cluded that  the  road  was  not  operatc^d  as  a  continuous 
line  within  the  meaning  of  the  law.  This  construction 
of  the  law  has  been  found  to  be  erron(H>us,  and  it  is  by 
the  later  decisions  declared  to  be  the  law  of  this  state 
that  the  facts  which  have  always  been  conceded  to  exist 
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constitute  the  bridge  a  part  of  the  continuous  line  of  road 
within  the  meaning  of  the  statute.  The  facts,  then,  to 
which  the  construction  of  .the  statute  is  applied  are  not  in 
controversy  in  this  case,  and  have  never  been  controverted, 
but  always  conceded  or  assumed  in  all  the  similar  litiga- 
tion. It  follows  that  neither  party  is  estopped  to  assert 
these  essential  facts.  The  other  questions  presented  by 
the  record  are  sufficiently  discussed  in  the  opinions  above 
referred  to. 
The  judgment  of  the  district  court  is 

Affibmed. 


State  of  Nebraska,  ex  rel.  Frank  N.  Prout,  Attorney 
General,  v.  Northwestern  Trust  Company. 

Filed  OcrroBEB  20,  1904.    No.  13,606. 

1.  Instalment  Investment  Company.     If  the  organization  of  a  corpo- 

ration and  its  plan  of  doing  business  involve  receiving  from  each 
of  its  members  a  stated  sum  at  stated  intervals  until  a  specified 
amount  is  received  from  such  members,  and  investing  this  money 
In  property  for  the  benefit  of  its  members,  it  is  an  instalment 
investment  company  within  the  meaning  of  chapter  29,  laws  of 
1903.    Compiled  Statutes,  chapter  16,  sections  216-227. 

2.  Power  of  Legislature.    It  is  competent  for  the  legislature  to  provide 

for  publicity  of  the  condition  and  business  methods  of  such  cor- 
porations, and  to  make  reasonable  classification  of  corporations, 
companies  and  Individuals  for  that  purpose. 

3.  Constitutional  Law.    The  statute  in  question  is  not  in  violation  of 

article  III,  or  of  section  1  of  article  VI,  of  the  constitution,  nor 
does  it  give  the  state  banking  board  such  arbitrary  powers  as  to 
be  unconstitutional  for  that  reason. 

Original  action  in  the  nature  of  quo  warranto  to  oust 
respondent  of  its  franchise.  Heard  on  demurrer  to  answer 
of  respondent.    Demurrer  sustained.    Judgment  of  ouster. 

Frank  N.  Prout,  Attorney  General,  and  If  orris  Brown, 
for  relator. 

A.  L.  Knahe,  contra. 
86 
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Bbdowigk^  J. 

This  is  an  original  action  in  this  conrt  to  oust  the  de- 
fendant corporation  of  its  franchise  and  annnl  its  powers 
and  privileges.  As  ground  for  these  proceedings,  it  is 
urged  by  the  attorney  general  that  the  defendant  is  an 
instalment  investment  company,  and  has  not  procured 
from  the  state  banking  board  a  certificate  of  approval  as 
the  statute  requires.  The  question  is  presented  upon  a 
general  demurrer  to  the  answer  of  the  defendant.  In  the 
answer  it  is  confessed  that  no  application  has  been  made 
to  the  state  banking  board  for  its  certificate  of  approval. 
It  is  insisted  by  the  defendant  that  the  defendant  is  not 
an  instalment  investment  company  within  the  meaning  of 
the  statute,  and  that  the  statute  in  question  is  unconstitu- 
tional and  void. 

1.  The  defendant  shows  the  plan  and  scope  of  its  or- 
ganization and  business  in  its  answer.  A  copy  of  its 
contracts  with  its  members  is  attached  thereto.  By  this 
plan  the  defendant  collects  from  its  members  $6  a  month, 
and  obligates  each  member  to  pay  |5  a  month  for  30 
months,  and  thereafter  |15.70  a  month  until  |1,000  are 
paid.  This  money  is  to  be  invested  in  homes  for  the  bene- 
fit of  the  members.  The  statute  in  question  is  entitled 
"An  act  to  provide  for  the  government,  regulation,  exam- 
ination, reporting  and  winding  up  of  the  business  of  certain 
corporations,  associations,  companies,  copartnerships  and 
individuals  engaged  in  the  business  of  raising  money  from 
members  or  others,  by  means  of  stated  instalments  or  pay- 
ments, to  be  held,  invested  or  disbursed  in  accordance 
with  certain  plans  or  schemes ;  to  designate  such  corpora- 
tions, associations,  companies,  copartnerships  or  individ- 
uals as  instalment  investment  companies."  The  first  sec- 
tion of  the  act  provides :  "Every  association  ♦  ♦  ♦  which 
is  or  shall  be  organized  for  the  purpose  of  raising  money 
from  its  members  or  others,  by  means  of  stated  instal- 
ments or  payments,  to  be  held,  invested  or  disbursed  by 
said  association,  whether  the  money  so  contributed  is 
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paid  in  for  shares  in  such  association,  or  is  held  by  the 
association  for  investment  and  accumulation  for  the  bene- 
fit of  the  contributors,  or  as  an  advance  on  merchandise, 
or  property  of  any  kind,  to  be  delivered  in  the  future,  or  is 
held  by  the  association  to  be  disbursed  among  the  con- 
tributors, or  any  of  them,  in  accordance  with  any  agreed 
plan  or  scheme,  and  whether  the  relation  of  the  contribu- 
tor to  the  association  be  that  of  a  member,  shareholder, 
vendee,  creditor  or  beneficiary  of  a  trust;  ♦  ♦  *  shall  be 
known  for  the  purposes  of  this  act,  as  an  instalment  in- 
vestment company."  Laws  of  1903,  chapter  29;  Compiled 
Statutes,  chapter  16,  sections  216-227  (Annotated  Statutes, 
6649-6660). 

There  can,  of  course,  be  no  question  that  the  defendant 
company  is  within  the  purpose  of  the  act  as  disclosed  in 
the  title,  and  within  the  language  of  the  act  itself  as 
shown  in  the  foregoing  quotation.  The  defendant  suggests 
that  the  money  contributed  by  the  members  "never  in  any 
event  becomes  the  property  of  the  defendant,"  and  seems 
to  urge  that  because  of  this  fact  it  is  not  an  instalment 
investment  company.  Of  course,  this  fact  is  made  imma- 
terial by  the  express  language  of  the  statute.  If  the  cor- 
poration is  "organized  for  the  purpose  of  raising  money 
from  its  members  by  means  of  stated  instalments  or  pay- 
ments," and  the  money  so  raised  is  either  held,  invested, 
or  disbursed  by  the  corporation  for  the  benefit  of  the  con- 
tributors, or  among  the  contributors  or  any  of  them,  "in 
accordance  with  any  agreed  plan  or  scheme,"  the  com- 
pany "shall  be  known  for  the  purpose  of  this  act  as  an  in- 
stalment investment  company." 

2.  The  statute  exempts  building  and  loan  associations, 
savings  banks,  insurance  companies,  and  fraternal  bene- 
ficiary associations  from  its  provisions.  This  is  said  by 
the  defendant  to  render  the  statute  repugnant  to  the  14th 
amendment  of  the  constitution  of  the  United  States.  The 
reason  for  this  conclusion  seems  to  be  that  the  companies 
and  associations  so  exempted  "may  engage  in  an  instal- 
ment investment  business  without  requiring  them  to  ob- 
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tain  the  permission  of  the  banking  board,  or  subject  them 
to  penalties  imposed  by  the  statute."  It  is  urged  that  the 
business  of  these  companies  by  its  very  nature  is  within 
the  spirit  of  the  statute,  and  that  as  such  companies  are 
generally  organized  and  conduct  their  business,  they 
would  ordinarily  come  within  the  letter  of  the  statute  also. 
There  might  be  some  reason  to  question  the  policy  of  the 
statute  if  these  exempted  companies  and  associations  were 
relieved  from  supervision  by  the  state.  The  legislature 
has  provided  by  other  statutes  for  their  regulation  and 
supervision,  which  is  the  manifest  reason  for  exempting 
them  from  the  provisions  of  this  statute.  The  classifica- 
tion attempted  by  the  legislature  is  not  unreasonable  and 
arbitrary,  and  no  sufficient  objection  is  urged  to  the  power 
of  the  legislature  to  make  such  classification.  It  cannot 
therefore  be  said  that  any  discrimination  in  that  respect 
has  been  made  against  instalment  investment  companies 
as  they  are  defined  in  this  statute. 

3.  Again,  it  is  urged  that  the  statute  in  question  is  in 
violation  of  article  III,  and  section  1  of  article  VI,  of  the 
constitution  of  this  state.  This  thought  is  derived  from 
the  supposition  that  by  this  statute  the  state  banking 
board  is  given  judicial  powers.  The  statute  does  not  con- 
fer judicial  powers  on  the  state  banking  board.  Cratcford 
Co.  V.  Hathaway,  67  Neb.  325. 

It  is  also  objected  that  the  9th  section  of  the  act  gives 
the  state  banking  board  arbitrary  power  to  revoke  the 
certificate  of  approval,  and  that  the  '^^otion  of  the  board 
80  taken  shall  be  sufficient  authority  for  the  appointment 
of  a  receiver,"  but  this  is  not  the  meaning  of  the  section 
in  question.  The  provision  is  that,  if  it  appear  that 
grounds  therefor  exist,  the  board  shall  revoke  the  cer- 
tificate; that  is,  if  the  grounds  provided  by  statute  for 
such  revocation  exist,  and  the  facts  are  made  to  appear 
to  the  board,  they  shall  revoke  the  certificate;  and  the 
further  provision  is  that  the  attorney  general  shall  apply 
to  the  proper  court  for  the  appointment  of  a  receiver, 
and,  if  such  fact  or  facts  be  made  to  appear  (that  is,  to 
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the  court),  it  shall  be  sufficient  to  authorize  the  appoint- 
ment of  a  receiver,  etc.  The  objections  urged  to  the  statute 
might  be  urged  generally  to  other  similar  statutes  to 
.  regulate  building  and  loan  associations  and  fraternal  in- 
surance associations  and  others.  These  objections  are 
not  very  extensively  argued  or  strenuously  insisted  upon 
in  the  brief,  and  we  cannot  see  that  the  statute  should  be 
held  unconstitutional  for  any  of  the  reasons  presented  by 
the  defendant.  It  follows  that  the  defendant,  not  having 
complied  with  these  provisions,  is  transacting  its  business 
unlawfully.  It  is  urged  by  the  attorney  general  that  the 
scheme  of  the  defendant  is  sucJi  ^s  to  bring  it  within  the 
prohibition  of  our  statute  against  lotteries;  and  that  the 
defendant's  business  is  unlawful  because  it  involves  the 
entering  into  contracts  which  cannot  be  performed  on 
the  part  of  the  defendant.  It  does  not  appear  to  be 
necessary  to  examine  and  discuss  those  questions  in  ad- 
vance of  the  action  of  tlie  state  banking  board. 

The  demurrer  to  the  answer  is  sustained,  and  judgment 
of  ouster  will  be  entered  as  prayed. 


Judgment  of  ouster. 


John  Blaie  v.  State  of  Nebraska. 

Tiled  Ootober  20,  1904.    No.  13,611. 

1.  Information:  BiLEcnoN.    When  an  Information  contains  two  or  more 

counts  charging  distinct  and  separate  offenses  of  the  same  nature, 
the  trial  court  may,  in  the  exercise  of  a  sound  discretion,  require 
the  county  attorney  to  elect  on  which  count  he  will  rely  for  a 
conviction,  either  before  the  commencement  of  the  trial,  or  after 
the  state  has  produced  its  evidence  in  chief,  and  before  the  ac- 
cused is  required  to  make  his  defense. 

2.  Kotion  to  Quash.    Record  examined,  and  held  that  the  defendant's 

motion  to  quash  the  second  and  third  counts  of  the  Information 
was  properly  overruled. 
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8.  Bemurrer  to  Eviddnce.  Bvldence  contained  in  the  bill  of  excep- 
tions examined,  and  found  sufficient  to  resist  the  demurrer  of 
the  defendant  thereto,  and  his  motion  to  require  the  court  to 
direct  the  jury  to  return  a  verdict  in  his  favor. 

4.  Bulings.  Held,  that  the  record  discloses  no  reversible  error  in  re- 
ceiving and  rejecting  evidence. 

6.  Bridenoe  is  relevant  which  shows  that  the  accused  lias  threatened 
or  assaulted  a  witness,  has  endeavored  to  prevail  on  him  to  ab- 
scond, has  procured  his  absence,  has  endeavored  to  induce  him 
to  testify  falsely,  or  has  concealed  the  whereabouts  of  such  wit- 
ness from  the  prosecution;  and  such  conduct  on  the  part  of  an 
accused  person  is  an  incriminating  circumstance  to  be  weiglied 
by  the  jury  in  determining  the  question  of  his  guilt 

6.  Btatutory  Bape:  BjVidence.    In  a  prosecution  for  statutory  rape,  fre- 

quent acts  of  improper  familiarity  between  the  parties  implicated 
may  be  received  in  evidence  to  prove  their  adulterous  disposition 
toward  each  other. 

7.  Leading  Questions.     The  trial  court  may,  to  a  reasonable  extent, 
^    permit  leading  questions  to  be  propounded,  on  direct  examination, 

to  a  hostile  or  reluctant  witness. 

8.  Continuance.    Record  examined,  and  held  that  defendant's  applica- 

tion for  a  continuance,  after  the  prosecutrix  had  changed  her  evi- 
dence, was  properly  denied. 

9.  Beopening  Oase.    It  is  within  the  sound  discretion  of  the  trial  court 

to  permit  a  party,  in  furtherance  of  justice,  to  reopen  his  case 
and  introduce  other  and  further  evidence  at  any  time  before  the 
close  of  the  trial;  and  where  it  is  made  to  appear  that  there 
has  been  no  abuse  of  discretion,  and  the  substantial  rights  of  the 
opposite  party  have  been  in  no  maner  prejudiced  by  such  a  course, 
error  cannot  be  predicated  thereon. 

10.  Assistant  Ck>unsel.     An  objection   to    the   appearance  of   private 

counsel  to  assist  the  county  attorney  in  conducting  a  criminal 
prosecution,  to  be  available,  should  be  made  at  a  suitable  time 
and  in  the  proper  manner,  and  must  be  supported  by  at  least 
some  showing  that  the  county  attorney  did  not  request  or  require 
any  assistance,  and  the  court  had  not  appointed  such  counsel  for 
that  purpose. 

11. .    Held,  that  a  general  objection  to  the  appearance  of  such 

counsel  made  during  the  trial  in  connection  with  the  examination 
of  a  witness,  and  without  any  showing  to  support  it,  was  prop- 
erly overruled. 

12.  Instruction.  The  fact  that  a  single  clause  of  an  instruction  is  in- 
complete is  not  sufficient  ground  for  a  reversal,  if,  when  the  whole 
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paragraph  is  read  and  construed  together,  its  meaning  is  clear 
and  certain,  and  it  appears  from  the  record  that  the  jury  could 
not  have  been  misled  thereby. 

13.  Evidence  reviewed,  and  held  sufficient  to  sustain  the  verdict. 

Error  to  the  district  court  for  York  county:  Arthur 
J.  Evans,  Judge.    Affirmed. 

George  B.  France,  for  plaintiflf  in  error. 

Frank  N.  Prout^  Attorney  General^  Norris  Brown  and 
Meeker  &  Wray,  contra. 

Barnes,  J. 

The  stiate  prosecuted  John  Blair  in  the  district  court  for 
York  county  on  a  charge  of  statutory  rape.  The  trial  re- 
sulted in  a  conviction,* and  the  court  sentenced  him  to  be 
confined  in  the  state  penitentiary  for  a  period  of  three 
years.  From  such  conviction  and  judgment  the  defendant 
brings  error.  The  information  contained  three  counts, 
in  each  of  which  the  state  attempted  to  charge  the  accused 
with  the  crime  of  statutory  rape,  committed  on  the  person 
of  onfe  Beulah  Thomas,  who  was  alleged  to  be  a  female 
child  under  18  vears  of  age.  In  the  first  count  the  date  of 
the  alleged  sexual  intercourse  was  stated  to  be  June  1, 
1901 ;  in  the  second  count  the  time  alleged  was  January  4, 
1903,  and  in  the  third  count  the  date  named  was  February 
5, 1903.  Before  going  to  trial  the  defendant  filed  a  motion 
to  require  the  state  to  elect  on  which  count  it  would 
prosecute.  The  court,  at  that  time,  reserved  his  decision, 
but  when  the  state  had  introduced  its  evidence  in  chief 
the  motion  was  sustained,  and  the  county  attorney  elected 
to  rely  for  a  conviction  on  the  third  count  of  the  informa- 
tion. 

Counsel  for  the  defendant  contended  that  the  failure 
of  the  court  to  require  an  election  before  the  trial  com- 
menced was  reversible  error.  In  some  jurisdictions  it  is 
held  that,  where  the  indictment  or  information  charges 
two  or  more  distinct  and  separate  felonies,  the  prosecutor 
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should  be  required  to  elect  on  which  count  or  charge  h(* 
will  rely  for  a  conviction,  before  going  to  trial.  But  most 
of  the  courts  hold  that  a  number  of  separate  and  distinct 
felonies,  all  of  which  may  be  tri(^  in  the  same  manner, 
which  are  of  the  same  general  character,  which  require 
for  their  proof  evidence  of  the  same  kind,  and  the  punish- 
ment for  which  is  of  the  same  nature,  may  be  charged  in 
separate  counts  of  one  information,  and  the  party  thus 
charged  may  be  placed  on  trial  on  all  of  such  counts  at 
the  same  time;  that  the  matter  of  requiring  an  election  in 
such  cases  is  left  to  the  sound  discretion  of  the  trial 
court,  to  be  exercised  when  the  state  has  submitted  its 
evidc^nce  in  chief,  and  before  the  accused  is  put  on  his 
defense.  This  rule  is  sustained  by  the  great  weight  of 
authority  in  this  country.  Maxwell,  (^riminal  Procedure 
(2d  ed.),  r>50,  551;  Wharton,  Criminal  Pleading  and 
Practice  (9th  (h1.),  sees.  295,  296;  Korth  v.  State,  46  Neb. 
631;  State  v.  Hodges,  45  Kan.  389,  26  Pac.  676;  Roberts 
V.  People,  11  Colo.  213,  17  Pac.  637;  State  v.  Crimmins, 
31  Kan.  376;  State  v.  Schweiter,  27  Kan.  499;  Common- 
icealth  V.  Jacobs,  152  Mass.  276,  25  N.  E.  463;  State  t\ 
King,  114  la  484,  91  N.  W.  768;  Bailey  v.  State,  4  Ohio 
St.  440. 

We  are  firmly  committed  to  the  rule  last  above  stated, 
and  so  it  only  remains  for  us  to  determine  whether  the 
court  was  guilty  of  an  abuse  of  discretion  in  not  requiring 
the  pros<K*utor  to  elect  on  which  count  he  would  rely  until 
after  he  had  produced  his  evidence  in  chief.  The  record 
discloses^  that,  although  it  was  charged  in  the  first  count 
that  the  act  of  sexual  intercourse  took  place  on  the  1st 
day  of  June,  1901,  and  in  the  second  count  that  the  offense 
therein  described  was  committed  on  the  4th  day  of 
January,  1903,  the  state  introduced  no  evidence  establish- 
ing, or  tending  to  establish,  either  of  these  counts.  In 
fact,  the  record  clearly  shows  that  no  attempt  was  made  to 
prove  the  commission  of  any  offense  other  than  the  one 
on  which  the  state  elected  to  rely  for  a  conviction.  This 
being  the  case,  the  fact  that  the  state  was  not  required 
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to  elect,  until  after  it  had  introduced  its  evidence  in  chief, 
resulted  in  no  prejudice  to  any  of  the  defendant's  sub- 
stantial rights.  It  therefore  follows  that  the  court  was 
guilty  of  no  abuse  of  discretion. 

The  defendant  insists  that  the  court  erred  in  refusing  to 
quash  the  second  and  third  counts  of  the  information; 
and  also  in  oyerruling  his  motion  to  quash  the  third  count 
after  the  state  had  introduced  its  evidence  and  rested. 
And  it  is  contended  that  the  state  having  charged  in  the 
first  count  that  the  oflfense  described  therein  was  committed 
on  the  1st  day  of  June,  1901,  the  second  and  third  counts, 
in  which  the  dates  of  the  offenses  charged  were  alleged 
£U3  of  January  4,  and  February  5,  1903,  failed  to  state  any 
offense,  because,  if  the  charge  contained  in  the  first  count 
were  true,  the  prosecutrix  could  not  have  been  chaste  at 
the  times  last  above  mentioned.  In  the  first  place,  an 
examination  of  the  first  count  shows  that  the  facts  allied 
therein  were  not  sufficient  to  constitute  the  crime  of 
statutory  rape.  Therefore,  it  stated  no  offense,  and,  even  if 
that  count  had  stated  an  offense,  it  appears  that  the  state 
had  no  proof,  or  at  least  offered  none,  to  sustain  it.  For 
these  reasons  the  allegations  of  the  first  count  could  in  no 
way  affect  the  charges  contained  in  the  other  two.  Again, 
when  the  state  elected  to  rely  on  the  third  count  for  a 
conviction,  the  second  count  was  as  completely  eliminated 
from  the  case  as  though  it  had  never  been  set  forth  in 
the  information.  It  follows  that  when  the  accused  was 
required  to  present  his  defense  the  information,  in  li^al 
effect,  contained  only  the  third  count,  and  stood  precisely 
as  though  it  had  never  contained  any  other.  That  count 
was  sufficient  in  form  and  substance  to  charge  the  offense 
of  statutory  rape,  and  on  that  count,  and  no  other,  the 
jury  returned  a  verdict  of  guilty.  Again,  it  was  held  in 
Bailey  v.  State,  57  Neb.  706,  that  the  defendant  cannot 
plead  his  own  defilement  of  the  girl  within  the  statute  of 
limitations  as  a  defense  to  a  later  defilement  The  court 
said: 

^^ad  the  first  defilement  of  the  girl  by  the  prisoner 
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occurred  in  Nebraska  instead  of  Iowa  on  the  date  it  did, 
and  which  was  prior  to  the  one  charged  in  the  indictment, 
then  the  first  defilement  would  be  no  defense  to  the 
prisoner  on  an  indictment  for  the  second,  since  both  would 
have  been  within  the  statute  of  limitations  and  each  inter- 
course a  part  of  the  crime  charged  in  the  indictment/' 

For  these  reasons  it  is  apparent  that  the  court  did  not 
err  in  overruling  the  defendant's  motion  to  quash. 

It  is  further  contended  that  the  court  erred  in  overruling 
defendant's  demurrer  to  the  state's  evidence.  It  is  true 
that  when  the  state  first  rested,  the  prosecutrix  had,  by 
her  evidence,  denied  that  the  d^endant  had  sexual  inter- 
course with  her  at  any  time.  But  taking  into  considera- 
tion the  testimony  of  her  mother,  in  which  she  related 
the  fact  of  having  caught  the  defendant  and  her  daughter 
in  a  compromising  position  in  the  bam  on  the  5th  day 
of  February,  1903,  with  other  circumstances  detailed  by 
the  witnesses,  the  conduct  of  the  prosecutrix  and  the  de- 
fendant toward  each  other,  the  fact  of  his  having  her  taken 
from  her  own  home  in  the  night  time,  conveyed  her  to  a 
neighbor's,  taking  her  thence  to  his  own  house  where  he 
kept  her  concealed  for  more  than  a  week,  at  a  time  when 
he  knew  she  was  wanted  by  the  state  as  a  witness  against 
him  in  the  prosecution  of  this  case,  together  with  her 
confessions  to  her  mother^  and  others,  as  shown  by  the 
record,  we  cannot  say  that  a  conviction  could  not  have 
been  sustained,  and  that  the  case  should  not  have  been 
submitted  to  the  jury.  We  think,  however,  this  objection 
is  eliminated  because  the  case  was  reopened  and  other 
and  further  evidence  introduced  by  the  state. 

Under  the  general  h(^ad  of  errors  of  law  occurring  at 
the  trial,  many  assignments  are  discussed  by  the  de- 
fendant's counsel,  and  we  will  endeavor  to  dispose  of  them 
in  the  order  in  which  they  are  presented. 

Complaint  is  made  because  the  prosecution  was  allowed 
to  ask  Miss  Thomas  certain  questions  relating  to  her  evi- 
dence given  at  the  preliminary  hearing.  For  example: 
"Q.  Do  you  remember  the  circumstances  you  testified  to 
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on  the  preliminary  examination  as  to  what  took  place 
upstairs  on  that  Sunday  in  June,  1901,  between  you  and 
Blair?"  The  answer  to  this  question,  as  shown-  by  the 
record,  was :  "I  do  not  remember.  No,  sir.''  It  appears 
that  all  like  questions  were  answered  by  her  in  the  same 
way.  It  is  apparent  that  the  witness  was  at  least  a  re- 
luctant one,  and  for  that  reason  the  form  of  the  questions 
was  permissible.  It  further  appears  that  no  attempt  was 
made  to  show  what  her  evidence,  or  any  part  of  it,  was 
on  the  preliminary  hearing,  and,  as  the  questions  con- 
tained no  recital  of  such  evidence,  it  is  not  apparent  to 
us  how  the  examination  complained  of  could  in  any  way 
prejudice  the  defendant's  rights. 

Complaint  is  made  of  the  admission  of  certain  parts  of 
the  evidence  describing  defendant's  conduct  in  removing 
the  prosecutrix  from  her  home  in  the  night  time  and  con- 
cealing her  at  his  house,  when  he  knew  she  was  wanted 
as  a  witness  by  the  pro'secution.  It  is  contended  that  this 
evidence  could  have  no  tendency  to  prove  the  crime  alleged 
to  have  been  committed  on  the  5th  day  of  February,  1903, 
and  only  had  a  tendency  to  prejudice  the  rights  of  the  de- 
fendant. We  think  counsel  have  failed  to  comprehend 
the  purpose  for  which  this  evidence  was  introduced.  It 
is  true  that  it  constituted  no  direct  proof  of  the  specific 
act  charged  against  the  defendant,  but  evidence  of  such 
conduct  is  always  admissible  because  it  is  inconsistent 
vith  the  innocence  of  the  accused.  "Evidence  is  relevant 
to  show  that  the  accused  has  threatened  or  assaulted  a 
witness,  has  endeavored  to  prevail  on  him  to  abscond,  has 
procured  his  absence,  has  endeavored  to  induce  him  to 
testify  falsely."    12  Cyc.  398. 

In  State  t?.  Keith,  47  Minn.  559,  50  N.  W.  691,  it  was 
said: 

"It  is  a  prejudicial  circumstance,  which  may  weigh 
heavily  against  one  accused  of  crime,  that  witnesses  were 
by  him  sent  out  of  the  state  and  kept  away,  so  that  th«r 
testimony  might  not  be  produced  against  him." 

We  therefore  hold  that  all  of  the  testimony  connectiBg 
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the  defendant  in  any  way  with  removing  the  prosecutrix 
from  her  home  and  concealing  her- whereabouts  from  the 
prosecution  was  relevant,  and  therefore  properly  received. 
The  fact  that  this  was  dom*  with  the  consent,  and  at  the 
request,  of  the  prosecutrix  do(!S  not  rob  it  of  its  incriminat- 
ing character,  and  the  exclusion  of  her  evidence  showing 
such  request  and  consent  was  not  reversible  error. 

Error  is  assigned  for  allowing  the  witness  Beulah 
Thomas  to  answer  certain  questions  on  redirect  examina- 
tion touching  the  actions  of  the  defendant  and  her  own 
conduct  during  \\or  absence  from  home  from  the  22d  of 
November  to  the  7th  day  of  December  following.  We  have 
examined  the  record,  and  find  nothing  improi)er  in  these 
questions;  and,  as  the  defendant  has  not  pointed  out  to 
us  any  particular  r(^ason  for  his  statement  that  they  were 
prejudicial  to  his  rights,  we  are  unable  to  say  that  the 
court  erred  in  allowing  them  to  be  asked  and  answered. 

It  is  contendcHl  that  the  court  erred  in  receiving  certain 
evidence  given  bj-  Mrs.  Thomas,  the  mother  of  the  prose- 
cutrix. A  part  of  the  evidence  complained  of  related  to 
statements  made  by  tlie  defendant  to  herself  and  husband, 
when  he  was  charged  by  them  with  having  sexual  inter- 
course with  their  daughter  in  the  barn  on  February  5, 
1903.  This  evidence  was  clearly  competent;  but  the  gist 
of  the  complaint  is  that  the  witness  stated  that  a  certain 
letter  written  by  the  prosecutrix,  which  seemed  to  connect 
the  defcaidant  with  the  transaction,  was  read  to  him  at 
that  time,  and  he  was  asked  what  he  had  to  say  about  it. 
No  statement  was  made  to  the  jury  of  the  contents  of  the 
letter,  and  as  it  was  not  introduced  in  evidence  the  de- 
fendant could  not  have  been  prejudiced  by  the  form  of 
these  questions.  The  rest  of  the  testimony  of  this  witness 
related  to  the  conditions  existing  at  the  barn  on  the  5th 
day  of  February,  1903,  what  she  saw  there,  and  what  took 
place  between  defendant  and  her  daughter  on  that  oc- 
casion. This  evidence  was  clearly  competent,  and  was 
properly  received. 

Error  is  predicated  for  receiving  certain  parts  of  the 
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testimony  of  B.  A.  Thomas^  the  father  of  the  prosecutrix. 
That  which  is  particulaxly  complained  of  was  his  state- 
ment that  he  swore  out  a  warrant  for  Blair's  arrest,  and 
went  down  there  with  the  deputy  sheriff  after  him.  This 
evidence,  it  is  claimed,  had  no  tendency  to  prove  the  crime 
charged.  In  answer  to  this  criticism  it  is  sufficient  to  say 
that  it  was  not  offered  for  that  purpose,  but  was  offered 
in  connection  with  the  actions  of  the  defendant  in  con- 
cealing the  witness  at  a  time  when  he  knew  her  evidence 
waJ3  necessary  in  order  to  proceed  with  his  trial. 

It  is  contended  that  the  court  erred  in  receiving  the 
evidence  of  Lewis  H.  Bice,  as  to  the  conversations  he  had 
with  the  defendant  when  employed  by  him  to  take  the 
prosecutrix  from  her  home  to  Anderson's,  together  with 
the  conduct  of  the  witness  and  the  accused,  and  the  con- 
duct of  the  accused  toward  the  prosecutrix  from  the  20th 
of  November,  1903,  until  the  trial  of  this  cause  in 
January,  1904.  And  it  is  urged  that  such  testimony  could 
have  no  tendency  to  prove  the  crime  with  which  the  defend- 
ant was  charged.  It  is  apparent  that  the  evidence  of  Mr. 
Bice  was  introduced  as  an  incriminating  circumstance 
tending  to  prove  the  crime  charged,  and  for  the  purpose 
of  showing  the  conduct  of  the  defendant  in  secreting  the 
prosecuting  witness.  All  of  this  testimony  was  competent 
for  that  purpose.  It  is  also  said  that  the  jury  might  not 
believe  that  the  defendant  committed  the  crime  on  the 
5th  day  of  February,  1903,  but  that  on  account  of  this 
evidence  they  might  believe  that  he  committed  the  crime 
Letween  the  26th  of  November,  and  the  7th  day  of  December 
of  that  year.  It  is  a  sufficient  answer  to  this  objection  to 
say  that  there  waB  nothing  in  the  testimony  of  the  witness 
Bice  from  which  any  one  could  even  infer  that  sexual 
intercourse  had  taken  place  between  the  accused  and  the 
prosecutrix  during  the  time  covered  by  his  evidence. 

Objection  is  also  made  to  the  testimony  of  the  witnesses 
Meredith,  Newman,  Dorsey,  Wilcox,  and  others,  relating 
to  the  conduct  of  the  accused  and  the  prosecutrix  toward 
each  other.    As  wbb  said  in  People  v.  Castro,  133  Cal.  11, 
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65  Pac.  13,  evidence  of  improper  familiarity  may  be  re- 
ceiyed  to  prove  the  adulterous  disposition  of  the  parties 
implicated.  Wliile  it  is  true  the  evidence  of  these  witnesses 
does  not  directly  establish  the  commission  of  the  crime 
charged,  yet,  from  the  conduct  of  the  parties  described 
thereby,  the  jury  might  conclude  that  it  was  not  im- 
probable that  the  act  of  sexual  intercourse  had  taken 
place  between  them,  as  charged.  Such  testimony  would 
at  least  tend  to  corroborate  the  evidence  of  the  prose- 
cutrix^ and  corroborating  facts  and  circumstances  are 
always  admissible,  and  should  be  introduced  in  evidence 
when  available. 

Complaint  is  also  made  because  the  court  excluded  the 
evidence  of  Mrs.  Blair  and  others,  offered  for  the  purpose 
of  showing  that  the  prosecutrix  had  said  to  them,  while 
she  was  concealed  at  the  defendant's  house,  and  at  other 
times  and  places,  that  the  accused  had  never  wronged  her, 
or  misused  her  in  any  way,  and  the  reason  she  did  not  go 
home  was  because  her  parents  were  trying  to  compel  her 
to  testify  that  she  had  criminal  relations  with  the  de- 
fendant; that  such  testimony  was  false,  and  that  they 
threatened  to  punish  her  for  not  testifying  as  they  wanted 
her  to,  which  was  to  testify  to  that  which  was  false.  When 
this  evidence  was  offered  it  was  clearly  incompetent.  The 
prosecutrix  had  testified  positively  that  the  accused  had 
never  had  sexual  intercourse  with  her.  The  testimony 
offered  in  no  manner  tended  to  dispute  her  evidence. 
Therefore  it  was  not  competent,  when  offered,  for  any 
purpose.  Again,  it  was  hearsay  evidence,  and  amounted, 
at  that  time,  to  nothing  more  than  an  attempt  to  cor- 
roborate the  evidence  of  the  prosecutrix  by  her  own  dec- 
larations. 

It  is  further  contended  that  the  court  erred  in  permit- 
ting counsel  to  ask  the  prosecutrix  the  questions  which 
-(^re  propounded  to  her  at  the  time  she  was  recalled  and 
testified  as  to  the  act  of  sexual  intercourse  between  her- 
self and  the  defendant  on  the  5th  day  of  February,  1903, 
because  they  were  unfair,  unreasonable  and  leading,  and. 
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in  fact,  suggested  to  the  witness  the  answers  desired.  The 
only  criticism  which  can  be  truthfully  directed  against 
this  form  of  examination  is  that  it  was  somewhat  leading. 
We  have  often  held  that,  where  the  witness  clearly  appears 
to  be  hostile  or  reluctant  in  giving  testimony,  the  court 
in  his  discretion  may  permit  the  prosecution  to  propound 
leading  questions.  It  is  apparent  from  the  record  that 
the  prosecutrix  was  not  only  a  hostile  witness,  but  also 
a  most  reluctant  one.  This  no  doubt  because  of  her  re- 
luctance to  publish  her  own  shame.  Therefore  leading 
questions  were  proper  and  necessary  in  this  case,  and  the 
court  rightly  so  held. 

We  come  now  to  the  question  of  defendant's  request  for 
a  continuance  of  the  case,  after  the  prosecutrix  was  re- 
called, to  enable  him  to  procure  the  attendance  of  witnesses 
to  prove  that  she  had  told  them  at  different  times  and 
places  that  the  defendant  had  never  had  sexual  intercourse 
\^ith  her  at  any  time,  had  always  treated  her  well,  and 
never  injured  her  in  any  way.  This  application  for  a 
continuance  was  overruled  by  the  eourt,  because  it  ap- 
peared that  a  large  number  of  the  witnesses  desired 
for  the  purpose  above  mentioned  were  present  in  the  court 
room,  and  if  there  were  any  other  witnesses  desired  for 
that  purpose  their  testimony  would  be  merely  cumulative; 
that  there  was  no  sufficient  foundation  laid,  or  showing 
made,  for  a.  continuance  of  the  case.  It  appears  from  the 
record  that  James  Carey,  Ira  Blair,  James  Oram,  John 
Walsh,  Mary  Blair,  A.  B,  Taylor  and  John  Blair  were 
called  as  witnesses  for  the  purpose  above  mentioned ;  that 
they  were  all  present  in  court,  and  testified  to  the  fact 
that  the  prosecutrix  had  told  them,  at  different  times  and 
places,  that  the  defendant  had  always  treated  her  weU; 
had  never  injured  her  in  any  way,  and  had  never  had  sexual 
intercourse  with  her  at  any  time.  Only  three  witnesses 
of  all  those  subpoenaed  by  the  defendant  were  absent  and 
failed  to  testify  on  that  point.  When  we  take  into  con- 
sideration the  statement  of  the  prosecutrix  that  she  did 
not  remember  whether  she  made  those  declarations  to  the 
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three  absent  witnesses,  and  further  consider  the  fact  that 
their  evidence,  if  produced,  would  have  been  merely  cumu- 
lative, we  are  constrained  to  hold  that  the  denial  of  a  con- 
tinuance in  no  manner  prejudiced  the  defendant's  riphts. 

It  is  strenuously  contended  that  the  court  erred  in  per- 
mitting the  state  to  withdraw  its  rest  after  a  part  of  the 
arguments  were  made,  and  recall  the  prosecutrix  for 
further  examination.  That  this  is  a  matter  committed 
to  the  sound  discretion  of  the  trial  court  there  can  be 
no  question.  McClcUan  v.  Uvia^  56  Keb.  600;  Hans  i\ 
State,  50  Neb.  150;  Sichcr  v.  Weidvn,  17  Neb.  582;  ail- 
lette  V.  Morrison,  9  Neb.  395;  Tomer  v.  Dcnsmoro,  8  Neb. 
384;  Chicago,  B.  d  Q.  R.  Co.  v.  Goracke,  32  Neb.  90; 
Pence  v.  Vhl,  11  Neb.  320. 

In  Fremont,  E.  &  M,  V.  IL  Co.  v.  Cram,  30  Neb.  78,  the 
court  said: 

"It  appears  from  the  bill  of  exceptions  that  after  the 
closing  of  the  evidence,  and  the  counsel  on  either  side  had 
addressed  the  jury,  the  counsel  for  defendant  asked  the 
court  to  instruct  the  jury  to  find  for  the  defendant,  on  the 
ground  that  the  plaintiff  had  not  shown  by  the  evidence 
that  any  one  of  the  thrc^  fires  alleged  were  upon  the  land 
described  in  the  petition.  Thereupon  counsel  for  the  plain- 
tiff moved  to  reopen  the  case,  to  which  defendant  objected, 
and  counsel  stated  that  he  would  be  unable  to  proceed 
with  the  trial  if  the  case  was  then  opened ;  which  objection 
waB  overruled,  the  case  was  reopened  and  the  plaintiff 
allowed  to  re-examine  witnesses  as  to  the  locality  of  the 
railroad  and  that  of  the  burned  premises.  ♦  ♦  ♦  We 
see  no  reversible  error  in  the  action  of  the  court;  but  it  is 
not  doubtful  that  it  was  within  the  discretion  of  the  court, 
and  tended  to  the  impartial  administration  of  justice  and 
to  the  economy  of  litigation.'' 

In  Yeoman  v.  State,  21  Neb.  171,  the  court  said : 

"After  the  introduction  of  other  witnesses  the  defense 
rested.  The  district  attorney  then  recalled  Amanda  Yeo- 
man *for  the  purpose  of  cross-examination.'  To  this  plain- 
tiff in  error  at  the  time  objected,  but  the  objection  was 
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overruled,  to  which  he  excepted,  and  now  assigns  the  rul- 
ing for  error.  We  are  not  informed  whether  there  was 
any  showing  made  upon  the  part  of  the  state  or  not,  but 
for  the  purposes  of  this  case  we  will  assume  there  was  not; 
and  yet  we  do  not  think  there  was  such  an  abuse  of  discre- 
tion, if  any,  on  the  part  of  the  court  as  to  call  for  a  re- 
versal of  the  judgment  on  that  ground.  A  certain  reason- 
able discretion  is  allowed  to  the  trial  court  in  the  conduct 
of  the  trial  before  it,  and  so  long  as  it  is  not  clear  that  that 
discretion  has  been  abused  to  the  prejudice  of  the  party 
complaining,  the  action  of  the  trial  court  will  be  upheld. 
In  the  matter  now .  under  consideration  we  can  detect 
neither  abuse  of  discretion  nor  prejudice  to  plaintiff  in 
error." 

It  appears  in  the  case  at  bar  that  after  both  parties  had 
rested  and  the  arguments  had  begun,  the  prosecutrix,  of 
her  own  accord,  sent  word  to  the  presiding  judge  that  she 
desired  to  correct  some  misstatements  in  her  former  testi- 
mony ;  that  she  informed  the  sheriff,  in  whose  custody  she 
had  been  placed,  of  such  desire;  that  she  sent  word  to* the 
county  attorney  that  she  wished  to  see  him,  and  informed 
him,  when  he  called  upon  her,  that  she  desired  to  correct 
her  former  testimony.  The  nature  of  the  proposed  cor- 
rection was  imparted  to  the  court,  and  it  was  clearly  shown 
that  8he,»using  her  own  words,  proposed  to  tell  the  truth 
about  the  matter  in  controversy.  Under  these  circum- 
stances it  was  proper  for  the  court  to  reopen  the  case  and 
receive  her  testimony.  Refusal  to  have  done  so  would  have 
been  an  arbitrary  exercise  of  his  discretionary  power,  and 
would  have  resulted  in  a  miscarriage  of  justice.  After  the 
prosecutrix  had  corrected  her  former  evidence,  the  trial 
proceeded  the  same  as  though  she  had  given  such  corrected 
testimony  in  the  first  instance.  The  defendant  was  then 
permitted  to  complete  his  defense,  and  in  doing  so  intro- 
duced the  evidence  of  the  seven  witnesees  heretofore  named, 
showing  that  the  prosecutrix  had,  at  other  times  and 
places,  made  statements  contrary  to  her  corrected  evi- 
dence. The  defendant  was  deprived  of  no  substantial  ele- 
36 
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ment  of  his  defense,  and  was  at  no  time  in  any  worse* 
position  than  he  would  have  been  had  her  testimony,  as  cor- 
rected, been  delivered  when  she  was  first  called  to  the  wit- 
ness stand.  The  record  discloses  neither  an  abuse  of  dis- 
cretion nor  prejudice  to  the  defendant. 

Complaint  is  made  because  the  court  overruled  the  de- 
fendant's objection  to  the  appearance  of  counsel,  allegf»d 
to  have  been  retained  by  private  parties,  to  aid  in  con- 
ducting the  prosecution.  It  is  the  common  practice  in 
this  state  to  permit  such  counsel  to  appear  whenever  a 
request  is  made  therefor.  PoVni  v.  State,  14  Neb.  540; 
Bradshaw  v,  State^  17  Neb.  147;  Gaudy  v.  State^  27  Neb. 
707.  It  is  stated,  however,  that  the  county  attorney  did 
not  request  the  appointment  of  private  counsel  to  assist 
him,  and  the  court  did  not  appoint  the  counsel  for  that 
purpose.  On  that  question  the  record  is  silent.  How- 
ever, .  the  fact  that  private  counsel  assisted  the  county 
attorney  in  the  prosecution,  with  his  entire  sanction, 
raises  a  strong  presumption  of  request  and  appointment. 
Again,  the  objc^ction  of  the  defendant  to  the  appearance 
of  such  counsel  was  not  made  at  the  proj)er  time,  nor  in 
an  available  manner.  It  appears  that  during  the  examina- 
tion of  the  prosecutrix  the  objection  was  made,  and  the 
record  on  that  question  is  as  follows :  "Q.  I  will  ask  you. 
Miss  Thomas,  if  you  were  ever  upstairs  in  this  •sleeping 
room  when  Mr.  Blair  came  up  there  where  you  were,  at 
any  time  in  the  year  1901  or  1902?  Objected  to.  In- 
competent. Immaterial.  No  evidence  on  the  matter  of 
her  going  upstairs;  no  foundation  laid  for  question,  and 
leading.  Overruled.  Defendant  excepts.  It  is  objected 
to  attorneys  ilr.  Jlerton  Mcn^ker,  Arthur  G.  Wray  and  Mr. 
FrcHlerick  C.  Tower,  and  each  of  them,  appearing -on  the 
part  of  the  state  to  prosecute  this  case,  as  the  county 
attorney  is  here  in  his  official  capacity,  able  and  ready  to 
take  part  in  the  prosecution.  Overruled.  Defendant  ex- 
cepts." This  was  the  only  objection  interposed  to  the  ap- 
pearance of  such  counsel.  It  will  be  observed  that  the 
objection  was  made  during  the  trial,  and  in  connection 
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with  an  objection  to  a  question  propounded  to  the  prosecut- 
ing witness.  No  statement  was  made,  or  evidence  offered, 
showing,  or  tending  to  show,  that  the  prosecution  had  not 
requests  the  assistance  of  counsel,  or  that  the  court  had 
not  properly  appointed  them  to  render  such  assistance. 
Again,  it  is  not  apparent  from  an  examination  of  the 
record  that  the  part  taken  by  assistant  counsel  in  the 
prosecution  of  this  case  tended  in  any  manner  to  preju- 
dice the  defendant's  rights. 

It  is  urgcHl  that  the  district  court  erred  in  giving  instruc- 
tion No.  6,  which  reads  as  follows:  "6.  The  jury  are  in- 
structed that  the  material  allegations  of  the  information 
upon  which  the  defendant  is  prosecuted,  in  this  case  are 
as  follows:  First.  That  the  defendant  John  Blair,  at 
the  time  of  the  intercourse  with  which  he  stands  charged 
in  the  information,  was  a  male  person  over  the  age  of  18 
years.  Second.  That  said  Beulah  Thomas,  at  the  time  of 
the  intercourse  with  which  the  prisoner  s]:ands  charged  in 
the  information,  was  a  female  child  under  the  age  of  18 
years.    Third.  That  on  or  about  the  5th  day  of  February, 

1903,  and  within  three  years  prior  to  the  9th  of  January, 

1904,  the  said  defendant  made  an  assault  upon  said  Beulah 
Thomas,  and  did  carnally  know  and  abuse  her.  Fourth. 
That  said  Beulah  Thomas,  at  the  time  of  the  intercourse 
with  which  the  prisoner  stands  charged  in  the  information, 
was  chaste,  as  defined  in  these  instructions.  Fifth.  That 
the  crime  charged  in  the  information  was  committed  in 
York  county,  and  state  of  Nebraska,  and  since  the  9th  day 
of  January,  1901,  and  prior  to  the  25th  day  of  April,  1903." 

The  contention  is  that  this  instruction  was  erroneous 
and  prejudicial  to  the  rights  of  the  defendant,  in  that  it 
permitted  the  jury  to  find  the  defendant  guilty  of  a  crime 
of  the  character  alleged  in  the  information  at  any  time 
up  to  and  including  the  9th  day  of  January,  1904.  Read- 
ing the  several  paragraphs  of  this  instruction  together, 
and  giving  the  whole  a  fair  construction,  it  is  apparent 
that  the  jury  could  not  have  been  misled  thereby.  Again, 
it  is  clearly  and  explicitly  stated  in  the  fifth  subdivision 


508  NEBRASKA  REPORTS.  [Vol.  72 


Blair  V.  State. 


the  defendant  in  any  way  with  removing  the  prosecutrix 
from  her  home  and  concealing  her- whereabouts  from  the 
prosecution  was  relevant,  and  therefore  properly  received. 
The  fact  that  this  was  done  with  the  consent,  and  at  the 
request,  of  the  prosecutrix  does  not  rob  it  of  its  incriminat- 
ing character,  and  the  exclusion  of  her  evidence  showing 
such  request  and  consent  was  not  reversible  error. 

Error  is  assigned  for  allowing  the  witness  Beulah 
Thomas  to  answer  certain  questions  on  redirect  examina- 
tion touching  the  actions  of  the  defendant  and  her  own 
conduct  during  h(»r  absence  from  home  from  the  22d  of 
November  to  the  7th  day  of  December  following.  We  have 
examined  the  re<*ord,  and  find  nothing  improper  in  these 
questions;  and,  as  the  defendant  has  not  point(Hl  out  to 
us  any  particular  reason  for  his  statement  that  they  were 
prejudicial  to  his  rights,  we  are  unable  to  say  that  the 
court  erred  in  allowing  them  to  be  asked  and  answered. 

It  is  contended  that  the  court  erred  in  receiving  certain 
evidence  given  by  Mrs.  Thomas,  the  mother  of  the  prose- 
cutrix. A  part  of  the  evidence  complained  of  related  to 
statements  made  by  tlie  defendant  to  herself  and  husband, 
when  he  was  chargcnl  by  them  with  having  sexual  inter- 
course with  their  daughter  in  the  barn  on  February  5, 
1903.  This  evidence  was  clearly  competent;  but  the  gist 
of  the  complaint  is  that  the  witness  stated  that  a  certain 
letter  written  by  the  prosecutrix,  which  seemed  to  connect 
the  defc^ndant  with  the  transaction,  was  read  to  him  at 
that  time,  and  he  was  asked  what  he  had  to  say  about  it. 
No  statement  was  made  to  the  jury  of  the  contents  of  the 
letter,  and  as  it  was  not  introduced  in  evidence  the  de- 
fendant could  not  have  been  prejudiced  by  the  form  of 
these  questions.  The  rest  of  the  testimony  of  this  witness 
related  to  the  conditions  existing  at  the  bam  on  the  5th 
day  of  February,  1903,  what  she  saw  there,  and  what  took 
place  between  defendant  and  h(^r  daughter  on  that  oc- 
casion. This  evidence  was  clearly  competent,  and  was 
properly  received. 

Error  is  predicated  for  receiving  certain  parts  of  the 
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testimony  of  S.  A.  Thomas^  the  father  of  the  prosecutrix. 
That  which  is  particnlarly  complained  of  was  his  state- 
ment that  he  swore  ont  a  warrant  for  Blair's  arrest,  and 
went  down  there  with  the  deputy  sheriff  after  him.  This 
evidence,  it  is  claimed,  had  no  tendency  to  prove  the  crime 
charged.  In  answer  to  this  criticism  it  is  sufficient  to  say 
that  it  was  not  offered  for  that  purpose,  but  was  offered 
in  connection  with  the  actions  of  the  defendant  in  con- 
cealing the  witness  at  a  time  when  he  knew  her  evidence 
was  necessary  in  order  to  proceed  with  his  trial. 

It  is  contended  that  the  court  erred  in  receiving  the 
evidence  of  Lewis  H.  Bice,  as  to  the  conversations  he  had 
with  the  defendant  when  employed  by  him  to  take  the 
prosecutrix  from  her  home  to  Anderson's,  together  with 
the  conduct  of  the  witness  and  the  accused,  and  the  con- 
duct of  the  accused  toward  the  prosecutrix  from  the  20th 
of  November,  1903,  until  the  trial  of  this  cause  in 
January,  1904.  And  it  is  urged  that  such  testimony  could 
have  no  tendency  to  prove  the  crime  with  which  the  defend- 
ant was  charged.  It  is  apparent  that  the  evidence  of  Mr. 
Bice  was  introduced  as  an  incriminating  circumstance 
tending  to  prove  the  crime  charged,  and  for  the  purpose 
of  showing  the  conduct  of  the  defendant  in  secreting  the 
prosecuting  witness.  All  of  this  testimony  was  competent 
for  that  purpose.  It  is  also  said  that  the  jury  might  not 
believe  that  the  defendant  committed  the  crime  on  the 
5th  day  of  February,  1903,  but  that  on  account  of  this 
evidence  they  might  believe  that  he  committed  the  crime 
letween  the  26th  of  November,  and  the  7th  day  of  December 
of  that  year.  It  is  a  sufficient  answer  to  this  objection  to 
say  that  there  was  nothing  in  the  testimony  of  the  witness 
Bice  from  which  any  one  could  even  infer  that  sexual 
intercourse  had  taken  place  between  the  accused  and  the 
prosecutrix  during  the  time  covered  by  his  evidence. 

Objection  is  also  made  to  the  testimony  of  the  witnesses 
Meredith,  Newman,  Dorsey,  Wilcox,  and  others,  relating 
to  the  conduct  of  the  accused  and  the  prosecutrix  toward 
each  other.    As  was  said  in  People  v.  Castro,  133  Cal.  11, 
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Aachen  &  Munich  Fire  Insurance  Company,  appellant, 
V.  City  of  Omaha  et  al.,  appellees. 

Fjij2>  Ogtobeb  20,  1904.    No.  13,824. 

!•  Taxation:  Foreign  Insurance  Companies.  Under  the  first  clause 
of  section  1,  article  IX  of  the  constitution  of  this  state,  which 
enacts,  "The  legislature  shall  provide  such  revenue  as  may  he 
needful,  by  levying  a  tax  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to  the  value  of  his,  her 
or  its  property  and  franchises,"  property  and  franchises  within 
the  state  must  be  taxed  according  to  valuation,  and  no  discrim- 
ination can  be  made  between  foreign  or  domestic  fire  insurance 
companies  as  to  taxes  laid  under  this  subdivision. 

2. :  -CoNSTrruTioNAL  Law.  A  tax  upon  the  gross  amount  of  pre- 
miums received  by  a  foreign  fire  insurance  company  during  the 
preceding  year  within  the  county,  town,  city,  village  and  school 
district  where  the  agent  conducts  the  business  is  not  a  tax  upon 
property  required  to  be  laid  under  the  first  clause  of  section  1, 
firtlcle  IX  of  the  constitution,  but  is  a  tax  upon  insurance  inter- 
ests or  business,  and  Is  authorized  by  the  second  subdivision  of 
said  section.  Phoenix  Ins.  Co.  v.  City  of  Omaha,  23  Neb.  312, 
distinguished. 

3.  :  .    Under  the  second  clause  of  said  section,  providing 

for  the  taxation  of  persons  because  of  the  businesses  or  occupa- 
tions in  which  they  shall  be  engaged,  a  tax  possesses  the  requisite 
character  of  uniformity  if  the  persons  subject  to  It  are  duly 
divided  into  classes,  and  the  law  operates  on  the  members  of 
each  class  uniformly  under  substantially  the  same  circumstances 
and  conditions. 


:  .  Section  6  of  article  IX  of  the  constitution  pro- 
vides affirmatively  that  taxes  on  persons  for  corporate  puri)oses 
shall  be  levied  by  municipal  authorities  under  powers  vested  in 
them  by  the  legislature  for  that  purpose,  and  by  section  7  of  that 
article  the  legislature  is  forbidden  to  levy  taxes  upon  persons 
or  property  for  the  corporate  uses  of  municipal  corporations. 
That  which  is  forbidden  to  be  done  directly  cannot  lawfully  be 
done  by  indirection. 


:  .    For  the  purposes  of  taxation  under  either  section 

1  or  section  6,  article  IX  of  the  constitution,  insurance  companies 
not  organized  under  the  laws  of  this  state  may  be  treated  as  a 
single  class,  and  taxed  at  a  rate  different  from  that  imposed  upon 
such  corporations  that  are  so  organized. 
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6.  :  .     Section  7,  article  IX  of  the  constitution,  prohibits 

the  legislature  from  Imposing  taxes  on  municipal  or  other  corpo- 
rations, or  the  Inhabitants  or  property  thereof,  for  corporate 
purposes.  Held,  That  the  tax  sought  to  be  imposed  upon  the 
appellant  fire  insurance  company  was  attempted  to  be  imposed 
under  the  direct  authority  of  the  legislature,  and  Is  in  conflict 
with  the  provisions  of  said  section.  State  v,  Wheeler,  33  Neb.  563, 
followed. 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Teoup,  Judge.    Reversed: 

Greene,  Breckcnridge  &  Kinsler,  for  appellant. 
C.  G.  Wright  and  W.  H.  Herdman,  contra. 
By  the  Commission. 

This  Is  a  proceeding  in  error  from  a  judgment  of  the 
district  court  for  Douglas  county  sust«aining  a  g(»neral  de- 
murrer to  the  petition  and  dismissing  the  action.  The 
action  was  brought  by  the  Aachen  &  Munich  Fire  In- 
surance Company,  a  foreign  corporation,  for  the  purpose* 
of  restraining  tlie  city  of  Omaha  and  August  H.  Ilennings, 
the  city  treasurer,  from  enforcing  and  collecting  a  tax 
which  was  assesscnl  for  municipal  purposes  by  the  tax  com- 
missioner of  that  city  upon  the  gross  premium  rei^eipts 
Avithin  the  city  of  Omaha  of  the  plaintiff  for  the  preceding 
calendar  year,  under  section  58  of  the  rev(»nue  law  (article 
I,  chapter  77,  Compiled  Statutes,  1903;  Annotatc^d 
Statutes,  10457).  The  grounds  upon  which  the  plaintiff 
s(^*ks  to  declare  the  tax  void  are  as  folloAVs :  Discrimina- 
tion between  fire  insurance  companies  organ  iz(Ml  under 
the  laws  of  other  states  or  countries  and  domestic  fire 
insurance  corporations;  also  discrimination  betwinm  for- 
eign life,  accident  and  surety  companic^s  and  foreign  fire 
insurance  companies;  and  further,  that  section  58,  which 
provides  for  the  a*ssessment  and  tiixation  a-s  property  of  the 
gross  premium  receipts  during  the  preceding  year  of 
foreign  fire  insurance  companies,  is  void  because  it  lays  a 
property  tax  on  incomes  for  a  previous  year  without  regard 
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to  the  actual  existc^nce  in  the  state  of  any  taxable  prop- 
erty. That  section  58  is  void  by  reason  of  the  discrimina- 
tions, privileges  and  immunities  in  sections  59,  60  and  61 
in  favor  of  other  insurance  companies;  and  that  the  act 
is  broader  than  its  title. 

In  the  brief  of  plaintiff  and  in  the  oral  argument  oar 
attention  has  mainly  been  directed  to  the  following  propo- 
sitions: First,  that  the  tax  is  void  because  it  is  a  tax 
on  money  not  within  the  jurisdiction  of  the  state  or  taxing 
districts  at  the  time  it  was  levied.  Second,  that  section 
58  of  the  revenue  law,  under  which  the  tax  commissioner 
and  the  city  treasurer  of  Omaha  are  seeking  to  proceed, 
authorizes  all  taxing  districts  within  the  state  to  assess 
and  tax  the  gross  receipts  of  foreign  fire  insurance  as  items 
of  property,  the  same  as  property  and  franchises  are 
iiasesscHl  and  taxed  under  the  provisions  of  the  first  clause 
of  section  1,  article  IX  of  the  constitution,  and  is  therefore 
void.  Third,  the  tax  is  void  because  section  58  authorizes 
the  taxing  districts  mentioned  therein  to  impose  a  larger 
burden  upon  the  property  of  foreign  fire  insurance  than 
it  authorizes  them  to  impose  upon  the  property  of  other 
insurance  companies  doing  business  in  this  state,  and,  in 
this  respect,  provides  for  an  unjust  and  arbitrary  dis- 
crimination upon  the  property  of  foreign  companies  for 
the  purpose  of  taxation.  Fourth,  that  section  58  does  not 
operate  uniformly  upon  all  insurance  companies  which 
are  members  of  the  same  class  within  the  meaning  of  the 
constitution. 

The  question  which  lies  at  the  very  threshold  of  the 
investigation  in  this  case  is  under  w^hich,  if  either,  of  the 
two  clauses  of  section  1,  article  IX  of  the  constitution, 
can  such  a  tax  as  this  be  upheld?  Section  1,  article  IX 
of  the  constitution  of  the  state  of  Nebraska,  is  as  follows  : 
"The  legislature  shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,  so  that  every  person 
and  corporation  shall  pay  a  t.ax  in  proportion  to  the  value 
of  his,  her  or  its  property  and  franchises,  the  value  to  be 
ascertained  in  such  manner  as  the  legislature  shall  direct, 
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and  it  shall  have  power  to  tax  peddlers,  auctioneers, 
brokers,  hawkers,  commission  merchants,  showmen,  jug- 
glers, innkeepers,  liquor  d(^lers,  toll  bridges,  ferries,  in- 
surance, telegraph  and  express  interests  or  business, 
venders  of  patents,  in  such  manner  as  it  shall  direct  by 
general  law,  uniform  as  to  the  class  upon  which  it 
operates."  By  the  first  clause  of  this  section  it  is  directed 
that  "the  legislature  shall  provide  such  revenue  as  may 
be  needful,  by  levying  a  tax  by  valuation,  so  that  every  per- 
son and  corporation  shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property  and  franchises,  the  value 
to  be  ascertained  in  such  mann(T  as  the  legislature  shall 
direct."  A  tax  laid  under  this  subdivision  is  imperatively 
required  to  be  levied  by  valuation,  so  that  the  tax  shall 
be  in  proportion  to  the  value  of  "property  and  franchises." 
Under  these  provisions  there  can  be  no  discrimination 
between  persons  or  classes.  Every  person  and  every  cor- 
poration must  be  taxed  alike  by  valuation.  The  law  knows 
no  distinction  between  persons  or  corporations,  or  between 
foreign  or  domestic  corporations,  under  the  powers  granted 
by  this  clause.  This  court  said,  by  Sullivan,  C.  J.,  in 
f^tate  V.  Fleming,  70  Neb.  523,  in  speaking  of  foreign  in- 
surance corporations : 

"Such  companies  have  no  authority  to  transact  business 
in  this  state  without  the  consent  of  the  state,  and,  when 
they  seek  the  privilege,  they  must  comply  with  the  condi- 
tions imposed.  After  coming  here,  their  property  must  be 
dealt  with  on  terms  of  equality  with  the  property  of  the 
citizen.  It  is  subject  to  no  further  burden  in  the  way  of 
taxation  than  is  imposed  upon  the  resident,  but,  for  the 
privilege  of  doing  business  here,  they  must  submit  to  such 
conditions  as  the  legislature  sees  fit  to  impose." 

The  legislature  has  no  power  to  impose  a  tax  by  valua- 
tion upon  the  property  of  foreign  fire  insurance  companies 
within  this  state,  and  at  the  same  time  exempt  domestic 
fire  insurance  companies  from  a  like  burden.  If  such  a 
discrimination  were  made,  it  could  not  be  upheld.  If  the 
tax  of  which   complaint  is  made   in   this   case,   there- 
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fore,  is  a  tax  upon  property,  there  is  a  manifest  discrimina- 
tion made  between  the  property  of  foreign  and  domestic 
fire  insurance  companies.  But  is  it  a  tax  upon  property? 
Under  the  facts  stated  in  the  petition  and  admitted  by 
the  demurrer,  much  the  greater  part  of  the  money  received 
for  premiums  during  the  preceding  calendar  year  was  not 
in  the  stafe*  when  the  assessment  was  made.  The  money 
receiv(Ml  for  premiums  had  been  sent  out  of  the  state,  and 
only  a  small  amount  was  actually  within  manual  reach 
of  the  taxing  officers.  It  is  an  elementary  proposition  that 
the  state  has  power  to  tax  all  property  within  its  limits, 
but  it  cannot  reach  outside  and  lay  its  hands  on  the  prop- 
erty of  nonresidents  not  within  its  sovereignty.  Clothcr 
r.  Maker,  15  Neb.  1;  Finch  v.  York  County,  19  Neb.  50; 
Judson,  Taxation,  sees.  391,  431.  The  thwry  of  taxation 
is  that  each  individual  shall  contribute  to  the  state  a  fair 
proportion  of  his  substance  within  its  limits  in  return 
for  the  prot(H*tion  to  liis  person  and  his  property  afforded 
him  while  within  its  jurisdiction.  This  excludes  the  idea 
of  tangible  property  lying  within  the  confines  of  another 
state  which  belongs  to  residents  of  the  foreign  state,  and 
which  may  properly  be  and  usually  is  taxed  for  the  support 
of  the  govcmnieut  of  that  state,  being  subject  to  taxation 
in  this  state.  The  general  rule  is  that  the  domicile  of  the 
owner  is  the  situs  of  personal  property  for  the  purpose  of 
taxation.  This  rub^  has  its  exceptions,  and  the  legislature 
has  the  power,  where  personal  property  is  actually  within 
this  state,  to  separat-i^  it  from  tlu»  domicile  of  a  nonresident 
owner  for  the  purpose  of  taxation.  When,  however,  both 
the  residence  of  the  owner  and  his  tangible  personal  prop- 
erty are  outside  of  the  limits  of  the  state,  no  power  exists 
in  the  legislature  to  make^  such  property  a  subject  of  taxa- 
tion. 

It  is  strongly  urged  by  the  plaintiff  that  the  language  of 
the  law  reciting  that  such  gross  receipts  are  "to  be  taken  as 
an  item  of  property  of  that  value,  to  be  assessed  and  taxed 
on  the  same  percentage  of  such  value  as  other  property," 
clearly  and  irrefutably  shows  that  the  tax  is  a  tax  upon 
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property  and  therefore  void.  But  we  think  we  are  not 
driven  to  this  conclusion,  and  that  the  language,  "to  be 
taken  as  an  item  of  property  of  that  value,"  may  be  reason- 
ably construed  as  a  direction  to  the  assessing  officer  as  to 
how  it  is  to  be  listed  in  his  schedules,  and  is  not  an  authori- 
tative declaration  and  classification  of  the  tax  as  a  property 
tax.  Even  if  it  .were  such  a  declaration,  the  fact  that  the 
legislature  called  that  a  property  tax  which  was  not  a 
property  tax,  and  that  the  name  was  a  misnomer,  would 
not  invalidate  the  tax  if  it  were  otherwise  valid  as  a  proper 
exercise  of  the  taxing  power  under  the  authority  con- 
ferred by  the  constitution.  It  is  never  presumed  that 
the  legislature  enacted  a  law  witli  the  intention  of  violat- 
ing the  constitution,  and  it  is  a  sound  rule  that  if  two 
reasonable  constructions  of  a  statute  may  be  made,  oni* 
of  which  will  not  violate  the  organic  law  while  the  other 
will,  that  construction  is  to  be  preferred  which  is  in 
accordance  with  constitutional  provisions.  The  tax  in 
question  is  not  a  license  tax  imposed  upon  this  corporation 
as  a  condition  precedent  to  being  allowed  to  do  business 
in  this  state;  no  element  of  police  power  enters  into  it; 
its  purpose  is  merely  to  raise  revenue;  it  is  a  tax  upon 
the  business  of  transacting  fire  insurance  by  a  class  of 
fti-e  insurance  companies  who  are  incorporated  in  other 
^^•tatos  and  foreijxn  countries.  It  is  not  a  property  tax,  but 
it  is  a  tax  on  insurance  interests  which  is  a  business  tax, 
nud  is  not  authorized  by  the  first  subdivision  of  section 
1,  article  IX  of  the  constitution. 

It  is  true  that  in  the  case  of  Phwnix  his.  Co.  v.  City  of 
Omaha^  23  Neb.  312,  the  gross  premiums  received  by  every 
insurance  company,  other  than  mutual  companies  with- 
out capital  stock  within  this  state,  during  the  year  previous 
to  the  year  of  listing  in  the  county  where  the  agent  con- 
ducts the  business,  were  held  to  be  assessable  and  taxable 
as  personal  property  in  the  hands  of  such  agent.  But  in 
that  case  it  is  said  by  Justice  Cobb  : 

"I  do  not  understand  the  plaintiflF  in  error  to  raise  a 
question  as  to  the  constitutionality  of  the  revenue  law 
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(chapter  77,  Compiled  Statutes,  1887),  as  a  whole,  or  of 
any  section  or  provision  of.it.  Its  contention  is,  that  the 
earned  premiums  of  insurance  companies  of  the  class  to 
which  it  belongs  are  not  among  the  subjects  of  taxation 
within  its  provisions;  and  secondly,  if  they  are  classed 
among  the  subjects  of  taxation  by  state  and  county  au- 
thorities,  yet,  that  cities  have  not  been  vested  with  au- 
thority to  tax  t'  ern  for  municipal  purposes." 

The  court,  therefore,  in  that  case  only  passed  upon  these 
questions,  and  the  constitutionality  of  the  provisions  of 
the  law  was  not  consid(»red.  Tiu*  case,  therefore,  is  readily 
distinguishable  from  the  case  at  bar,  where  the  issue  of 
constitutionality  is  distinctly  raised.  That  case  merely 
construed  the  statute,  while  the  instant  case  attacks  the 
validity  of  the  enactment  itself.  We  are  not  bound,  there- 
fore, by  the  holding  in  that  case  that  such  premiums  were 
assessable  and  taxable  as  property. 

We  shall  next  inquire  whether  authority  to  impose  such 
a  tax  is  conferred  by  the  second  clause  or  subdivision  of 
section  1,  article  IX  of  the  constitution,  which  is  as  fol- 
lows: "It"  (the  legislature)  "shall  have  power  to  tax 
peddlers,  auctioneers,  brokers,  hawkers,  commission  mer- 
chants, showmen,  jugglers,  innkeepers,  licjuor  dealers,  toll 
bridges,  ferries,  insurance,  telegraph  and  express  interests 
or  business,  venders  of  patents,  in  such  manner  as  it  shall 
direct  by  general  law,  uniform  as  to  the  class  upon  which 
it  operates."  We  have  already  seen  that  the  tax  is  not  a 
property  tax  laid  by  valuation,  but  is  a  tax  upon  business. 
A  tax  upon  "insurance  interests  or  business"  is  expressly 
authorized  by  this  subdivision,  so  that,  if  the  tax  complies 
with  the  further  requirement  of  uniformity  as  to  the  class 
upon  which  it  operates,  it  may  be  upheld  as  a  valid 
(»xercise  of  taxing  power.  By  section  58,  foreign  fire 
insurance  companies  are  placed  in  a  class  by  themselves, 
and  it  is  argued  by  the  plaintiff  that  the  effect  of  this 
action,  in  thus  segregating  foreign  fire  insurance  com- 
panies from  other  fire  insurance  companies,  is  to  unjustly 
and   arbitrarily   discriminate   against   them   as   between 
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themselves  and  all  other  insurance  companies,  and  that 
the  tax  is  not  "uniform  as  to  class."  If,  as  is  contended 
by  the  counsel  for  plaintiff,  all  insurance  companies  neces- 
sarily belong  in  the  same  class  for  taxing  purposes,  there 
can  be  no  escape  from  the  conclusion  which  they  draw; 
but  is  there  not  such  a  difiference  in  conditions,  manner 
of  doing  business,  place  of  organization,  disposition  of 
premium  receipts,  and  other  matters,  as  to  justify  the 
division  or  classification'  made  between  foreign  and 
domestic  companies  doing  fire  insurance  business?  A 
classification  to  be  valid  must  not  be  arbitrary.  It  must 
rest  upon  some  real  distinction, 'and  unless  it  does  90  it 
cannot  be  upheld.  Rosenbloom  v.  State ^  64  Neb.  342. 
There  is  a  real  distinction,  and  not  an  artificial  or 
arbitrary  one,  between  a  domestic  and  foreign  corporation 
of  this  nature  which  is  clear  and  obvious.  In  Hughes  v. 
City  of  Cairo,  92  111.  339,  the  constitutionality  of  a  statute 
Avhich  authorized  the  cities  and  villages  of  the  state  of 
Illinois  to  impose  a  tax  upon  the  premium  receipts  of 
foreign  insurance  companies  doing  business  within  their 
respective  limits  was  assailed,  but  the  court  upheld  the 
imposition  levied  as  a  valid  exercise  of  the  power  of  taxa- 
tion. With  reference  to  classification  for  the  purposes  of 
taxation  the  court  say : 

"The  error  of  the  position  taken  consists  in  assum- 
ing that  all  insurance  companies,  whether  foreign  or 
domestic,  constitute  a  single  class,  indivisible,  for  taxa- 
tion, under  this  section  of  the  constitution.  This  is 
a  mistaken  view  of  the  law.  There  is  and  can  be  no 
reason  why  insurance  companies  may  not  be  divided  into 
classes,  consisting  of  foreign  and  domestic  companies,  and 
burdens  imposed  on  the  former  that  are  not  imposed  by 
any  general  laAV  on  the  latter  class,  without  an  infraction 
of  any  provision  of  the  constitution.  In  Ducat  v.  City  of 
Chicago,  48  111.  172,  this  court  recognized  the  fact  such 
distinctions  might  be  taken  under  that  clause  of  the  5th 
section  of  article  IX  of  the  constitution  of  1848  that  re- 
quired all  taxes  imposed  by  municipalities  ^to  be  uniform 


526  NEBRASKA  REPORTS.  [Vol.  72 

Aachen  &  Munich  Fire  Ins.  Co.  ▼.  City  of  Omaha. 

in  respect  to  persons  and  property  within  the  jurisdiction 
of  the  body  imposing  the  same.'  The  principle  of  that  case 
is  conclusive  of  the  one  at  bar.'' 

In  the  absence  of  constitutional  restraints,  the  power 
of  the  legislature  over  taxation  is  as  unlimited  as  the  sub- 
ject with  which  it  deals.  In  our  constitution^  that  power 
is  restrained  in  two  particulars  only,  namely,  taxes  upon 
property  and  franchises  are  required  to  be  levied  in  pro- 
portion to  value,  and  taxes  upon  persons  or  occupations 
are  to  be  uniform  with  respect  to  the  classes  affected  by 
them,  but  the  legislature  is  left  with  a  free  hand  in  the 
matter  of  classification,  and  as  to  what  classes  shall  be 
taxed  and  what  exempt,  and  as  to  the  gravity  of  the 
burden  imposed  upon  the  former.  It  is  only  required  that 
such  taxes  for  general  state  revenue  purposes  shall  be 
levied  in  accordance  with  a  uniform  rule,  and  that  those 
levied  by  municipal  corporations  shall  be  imposed  by  cor- 
porate authorities  in  the  exercise  of  powers  conferred  upon 
them  by  the  legislature.  As  is  said  in  2  Oooley,  Taxation 
(3ded.),  1094: 

"It  has  been  seen  that  the  sovereignty  may,  in  the  dis- 
cretion of  its  legislature,  levy  a  tax  on  every  species  of 
property  within  its  jurisdiction,  or,  on  the  other  hand, 
that  it  may  select  any  particular  species  of  property,  and 
tax  that  only,  if  in  the  opinion  of  the  legislature  that 
course  will  be  wiser.  And  what  is  true  of  property  is 
true  of  privileges  and  occupations  also;  the  state  may 
tax  all,  or  it  may  select  for  taxation  certain  classes  and 
leave  the  others  untaxed.  Considerations  of  general  policy 
determine  what  the  selection  shall  be  in  such  cas<»s,  and 
there  is  no  restriction  on  the  power  of  choice  unless  one  is 
imposed  by  constitution." 

In  consonance  with  this  principle,  the  supreme  court  of 
Kansas  in  Phomix  Ins.  Co.  v.  Welchj  29  Kan.  672,  speak- 
ing by  Mr.  Justice  Brewer,  say : 

"It  matters  not  whether  this  charge  upon  the  plaintiff  is 
to  be  regarded  in  the  nature  of  taxation  or  a  license.  In 
neither  case  is  it  justly  obnoxious  to  the  charge  of  inequal- 
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ity  in  the  sense  that  would  make  it  unconstitutional.  The 
legislature  may  classify  for  the  purposes  of  taxation  or 
license,  and  when  the  classification  is  in  its  nature  not 
arbitrary,  but  just  and  fair,  there  can  be  no  constitutional 
objection  to  it.  Thus,  within  the  state  municipalities  are 
classified  by  population,  and  the  authorized  rate  of  taxa- 
tion is,  or  may  be,  very  different  in  each.  Here  foreign 
insurance  corporations  are  classified  by  the  states  from 
which  they  come,  and  when  we  consider  the  purposes  of 
such  classification  it  cannot  be  held  that  there  is  anything 
arbitrary  or  unjust  therein."  To  the  same  effect  are 
Scottish  Union  and  National  Ins.  Co.  v.  Hcrriott^  109  la. 
606,  80  N.  W.  665;  City  of  Dubuque  v.  Northwestern  Life 
Ins,  Co.y  29  la.  9;  kitate  v.  Insurance  Company  of  North 
America^  115  Ind.  257,  17  N.  E.  574.  We  are  of  opinion, 
therefore,  that  the  conclusion  reached  by  this  court  in 
State  V.  Fleming^  70  Neb.  523,  upholding  the  separate 
classification  and  special  discriminating  taxation  of  for- 
eign insurance  companies,  is  right  and  ought  to  be  adhered 
to,  and  we  are  of  opinion  that  abundant  justification  there- 
for is  found  in  the  revenue  clauses  of  the  constitution  and 
in  judicial  opinions.  Hughes  v.  City  of  Cairo^  and  Ducat 
V.  City  of  Chicago^  supra. 

It  is  further  argued  that  the  tax  does  not  act  uniformly 
upon  all  insurance  companies  which  are  members  of  the 
same  class,  and  is  therefore  void.  With  this  contention 
we  cannot  agree.  Mr.  Cooley  in  his  work  on  Taxation 
(Vol.  1,  3d  ed.,  p.  261),  in  discussing  the  requirement  of 
uniformity,  states  that  a  business  tax  may  be  a  sum  whose 
amount  is  regulate<l  by  the  business  done  or  income  or 
profits  earned,  and  further,  "If  a  state,  for  example,  were 
to  decide  to  levy  an  occupation  tax  upon  one  of  the  learned 
professions,  it  might  decide  to  lay  the  same  tax  upon 
each  member,  or  it  might  discriminate  so  that  the  tax 
should  be  proportioned  to  the  professional  income.  Either 
course  would  be  admissible  provided  the  rule  were 
made  general."  It  is  said  in  Worth  v.  Wilmington  &  W. 
B.  Co.,  89  N.  Car.  291 : 
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"The  governing  principle  is  not  that  the  same  specific 
tax  shall  be  paid  by  each,  as  a  form  of  capitation  tax,  but 
that,  whether  levied  upon  and  measured  by  the  amount 
of  gross  or  net  earnings  or  otlier  standard,  as  .upon  real 
or  personal  estate,  there  shall  be  no  discrimination  made 
among  individuals  of  a  class,  based  upon  privileges  and 
immunities  secured  to  one  under  contract  and  not  to 
another." 

The  constitution  of  California  requires  that  taxation 
shall  be  cniual  and  uniform,  but  it  was  held  in  Vity  and 
County  of  Hacramcnto  v.  CrocKcr^  16  Cal.  119,  that  the 
requirement  of  uniformity  was  not  violatcMj  by  a  tax  upon 
business  graduated  by  the  amount  of  sales.  In  Temple- 
ton  V.  Tekamahy  32  Neb.  542,  an  ordinance  was  held  valid 
which  levied  the  sum  of  |10  ui)on  each  person,  firm, 
association  or  corporation,  keeping  or  using  any  stallion 
or  jack  for  breeding  purposc^s  Avithin  the  corporate  limits 
of  T(»kamah.  See  also  Maijnrau  i\  City  of  Fnemont^  30 
Neb.  843.  A  busin(»ss  or  occupation  tax  levied  by  a 
municipal  corporation,  which  bases  the  amount  of  the  tax 
according  to  the  number  of  pool  tables  used,  or  the 
quantity  of  any  mercantile  commodity  sold,  or  upon  the 
amount  of  the  gross  rec(vipts  of  a  street  railroad,  gas  or 
electric  light  company,  or  the  gross  premiums  received  by 
an  insurance  company,  complies  Avith  the  rule  of  uni- 
formity with  resiM^ct  to  persons,  and  is  not  violative  of  the 
constitution  in  that  r(^s])ect.  If  the  burden  is  equal  as  to 
all  in  the  same  occupation  under  the  same  conditions,  it 
is  uniform  as  to  persons.    RoHrnhloom  i\  State^  supra. 

The  plaintiff  further  contends  that,  since  each  member 
of  the  class  is  required  to  pay  a  tax  proportionate  to  its 
annual  gross  receipts,  and  since  the  rate  of  taxation  may 
be  and  usually  is  different  in  the  various  local  taxing 
districts,  the  tax  is  not  uniform  by  reason  of  this  varia- 
bility, and  that  therefore  it  violates  the  constitutional  rule 
of  uniformity  and  the  section  is  consequently  void.  We 
cannot  accept  this  conclusion.  Much  the  larger  part  of 
the  most  important  powers  and  duties  of  the  state  have 
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to  do  with  the  administration  of  law  in  its  political  sub- 
divisions, like  counties,  towns  and  school  districts.  Diyer- 
sities  of  circumstances  among  such  localities  occasion 
difference  in  the  amount  of  expenditure  requisite  for  the 
administration  of  the  same  general  laws  in  all  of  them. 
Not  necessarily,  but  as  a  matter  of  convenience  and  justice, 
the  state  distributes  the  burdens  of  taxation  in  proportion 
to  the  differences  of  expenditure, .  and  commits  the  ad- 
ministration of  the  laws  relative  thereto  to  local  adminis- 
trative boards  and  oflficers,  but  the  powers  and  duties  in 
these  respects  which  the  latter  perform  are  not  the  less, 
on  that  account,  the  exercise  of  the  functions  of  state 
government.  The  variability  of  which  the  plaintiff  com- 
plains is  therefore  one  which  arises  from  the  operation 
of  uniform  laws,  and  is  due  only  to  difference  in  the  local 
circumstances  to  which  they  have  application.  If  a 
company  is  taxed  more  in  one  county,  township,  or  school 
district  than  it  would  be  in  another,  it  is  not  because  of 
the  want  of  uniformity  in  the  operation  of  the  law,  but 
because  it  chooses  to  transact  its  business  in  the  former 
locality  rather  than  in  the  latter.  To  borrow  a  phrase 
from  the  interstate  commerce  law,  all  the  companies  are 
subjected  to  the  same  burdens  under  substantially  the  same 
circumstances  and  conditions. 

Counsel  for  the  city  attempts  to  uphold  the  tax  by  say- 
ing that  section  58  defines  the  annual  gross  premiums  of 
an  insurance  company  as  property,  and  assesses  their 
value  for  the  purpose  of  taxation  at  their  aggregate 
amount,  and  thus  brings  them  within  the  operation  of 
the  clauses  of  the  city  charter  which  authorize  levies  for 
municipal  revenue  purposes  upon  all  taxable  property 
within  the  corporate  limits.  Counsel  for  the  plaintiff 
argue  that,  for  this  very  reason,  the  section  is  wholly  void 
as  attempting  to  levy  as  a  tax  by  valuation  under  the  first 
clause  of  section  1,  article  IX  of  the  constitution,  what 
could  only  be  imposed  as  a  tax  upon  persons  under  the 
second  clause  of  that  section.  We  are  unable  to  agree  with 
either  contention.  Section  12  (Annotated  Statutes,  10411) 
87 
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of  the  revenue  law  provides  that  property  "shall  be  valued 
at  its  actual  value  which  shall  be  entered  opposite  each 
item  and  shall  be  assessed  at  twenty  per  cent,  of  such 
actual  valua"  If  the  gross  annual  premium  receipts  of 
an  insurance  company  are  entered  upon  the  lists,  the 
company  will  be  compelled  to  pay  upon  them  the  same 
percentage  which  is  exacted  for  general  state  purposes 
upon  the  actual  value  of  taxable  property  in  the  locality 
in  which  its  business  is  carried  on.  As  we  have  already 
attempted  to  show,  such  an  exaction  would  not  violate  the 
rule  of  uniformity  prescribed  by  the  second  clause  of 
section  1,  article  IX  of  the  constitution,  and  it  may  there- 
fore be  upheld  as  an  exercise  of  the  power  conferred  by 
that  section,  although  the  legislature,  perhaps,  had  not 
that  clause  in  view  when  they  framed  and  adopted  the  act. 
Lastly,  it  is  further  urged  that  the  tax  is  void  because 
it  is  an  attempt  of  the  legislature  to  levy  a  tax  for  muni- 
cipal purposes  directly.  Section  7,  article  IX  of  the 
constitution,  provides  as  follows :  "Private  property  shall 
not  be  liable  to  be  taken  or  sold  for  the  payment  of  the 
corporate  debts  of  municipal  corporations.  The  legisla- 
ture shall  not  impose  taxes  upon  municipal  corporations, 
or  the  inhabitants  or  property  thereof,  for  corporate  pur- 
poses." It  is  admitted  by  the  demurrer  that  the  assess- 
ment complained  of  was  made  by  the  tax  commissioner 
of  the  city  of  Omaha  for  municipal  purposes  only.  The 
power  to  tax  is  inherent  in  the  legislature.  It  may,  undcjr 
the  authorization  of  section  6,  article  IX  of  the  constitu- 
tion, which  is  as  follows:  "The  legislature  may  vest  the 
corporate  authorities  of  cities,  towns  and  villages,  with 
power  to  make  local  improvements  by  special  assessment, 
or  by  special  taxation  of  property  benefited.  For  all  other 
corporate  purposes,  all  municipal  corporations  may  be 
vested  with  authority  to  assess  and  collect  taxes,  but  such 
taxes  shall  be  uniform  in  respect  to  persons  and  propa^ 
within  the  jurisdiction  of  the  body  imposing  the  same" — 
vest  municipal  corporations  with  authority  to  assess  and 
collect  taxes  for  corporate  purposes,  but,  unless  such  an- 
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thority  has  been  expressly  delegated  to  the  municipal  au- 
thorities by  an  act  of  the  legislature,  the  power  to  impose 
the  same  does  not  vest  in  the  municipality.  This  proposi- 
tion is  so  elementary  that  the  mere  statement  of  it  is  all 
that  is  necessary.  In  the  recent  case  of  State  Board  of 
Tax  Commissioners  v.  Holliday^  150  Ind.  216,  49  N.  E.  14, 
cited  and  followed  in  Hart  v.  Smithy  159  Ind.  182,  64  N. 
E.  661,  the  principle  is  stated  as  follows : 

"The  power  of  taxation  is  a  sovereign  power  and  belongs 
exclusively  to  the  legislative  department  of  the  govern- 
ment •  •  •  Where  the  legislature  has  not  exercised 
this  power,  no  other  department  of  the  state  government 
can  supply  the  omission;  and  where  no  such  regulation 
has  been  prescribed  by  law  as  to  any  particular  species 
of  property,  then  such  property  cannot  be  taxed.'- 

Legislative  acts  under  which  the  authority  to  impose 
taxes  is  asserted  are  to  be  strictly  construed.  People  v. 
Chicago  d  A.  B.  Co.,  194  111.  5l,  61  N.  E.  1064;  kState  v. 
Irey^  42  Neb.  186.  The  defendants  rely  upon  section  58 
of  the  revenue  law  as  their  authority  for  the  imposition 
of  the  tax,  but  if  this  is  the  only  authority  they  have, 
then  they  are  attempting  to  enforce  a  tax  for  municipal 
purposes  imposed  by  the  legislature  directly  upon  the 
property  within  a  municipal  corporation  for  corporate 
purposes.  By  section  7,  article  IX  of  the  constitution,  the 
legislature  is  forbidden  to  impose  taxes  upon  municipal 
corporations,  or  upon  the  inhabitants  or  property  thereof, 
for  corporate  purposes. 

In  State  v.  Wheeler,  33  Neb.  563,  the  defendant  in  error 
was  informed  against  for  the  violation  of  a  law  which 
required  the  payment  to  two  per  cent,  of  the  gross  premium 
receipts  of  foreign  fire  insurance  companies  within  cities 
and  villages  as  a  duty  or  rate  for  the  support  of  fire 
companies.  It  was  contended  upon  behalf  of  the  state 
that  it  was  not  a  tax  but  a  license  fee  imposed  as 
a  condition  precedent  to  doing  business,  but  this  court 
held  the  exaction  was  not  a  license  fee  but  a  tax,  and 
therefore  violated   the  constitutional  provisions  inhil)it- 
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ing  the  imposition  of  a  tax  by  the  legislature  upon  the 
inhabitants  op  property  of  municipal  corporations  for 
corporate-  purposes. 

In  Lincoln  Street  R.  Co.  v.  City  of  Lincoln,  61  Neb.  109, 
139,  this  court  say : 

"This  section  has  received  consideration  from  this  court 
in  State  v.  Wheeler j  33  Neb.  563,  and  GcrmanAmerican 
Fire  Ins.  Co.  v.  City  of  Minden^  51  Neb.  870.  Speaking 
with  ref entice  to  the  first  case,  it  is  said  in  the  latter :  ^It 
is  quite  evident  that  it  (the  act  considered  in  the  first 
case)  was  held  bad  because  it  was  an  attempt  by  the  legis- 
lature, not  to  empower  municipal  corporations  to  impose 
a  tax  for  corpoi*ate  purposes,  but  to  impose  by  the  legis- 
lature itself  a  tax  for  corporate  purposes  on  the  inhabit- 
ants and  proj)erty  of  the  municipal  corporation,  this  being 
forbidden  by  section  7,  article  IX  of  the  constitution.' 
If,  then,  the  legislation  now  objected  to  is,  in  efifect,  the 
imposition  of  a  tax  by  the  legislature  itself  on  the  proi)erty 
of  the  defendant,  and  not  an  authority  to  the  city  to  do  it, 
the  act  would  be  void."  City  d  County  of  San  Francisco 
V.  Liverpool  and  London  and  Olohe  Ins.  Co.^  74  Cal.  113, 
15  Pac.  380. 

We  are  of  opinion  that  the  levy  of  taxes  complained  of 
in  this  action  is  void  because  the  assessment  was  not  made 
pursuant  to  any  ordinance  or  authority  of  the  city  of 
Omaha,  but  under  the  supposed  direct  authority  of  section 
58  of  the  revenue  law,  and  therefore  was  a  violation  of 
section  6  and  section  7  of  article  IX  of  the  constitution. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Bevebsbd. 
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Provident  Savings  Life  Assubancb  Society,  appellbb, 
V.  OiTY  OP  Omaha  bt  al.,  appellants. 

Filed  Octobkb  20,  1904.    No.  13,825. 

Appeal  from  the  district  court  for  DonglaB  county: 
Alexander  O.  Troup,  Judge.    Affirmed. 

0.  C.  Wright  and  W.  H.  Eerdman,  for  appellants. 

J.  J.  Sullivan  and  Cfreeney  Breckenridge  &  Kinsler^ 
contra. 

By  the  Commission. 

This  case  differs  from  that  of  Aachen  &  Munich  Fire 
Ins.  Co.  V.  City  of  Omdha,  ante,  p.  518,  only  in  the  kind  of 
insurance  appellee  writes.  The  decision  in  that  case  is 
decisive  of  this  also.  It  is  therefore  recommended  that  the 
judgment  of  the  district  court  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the-  judgment  of  the  district 
court  be 

Affirmed. 
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JANH  0.  Simmons,  APPBLLiiNT,  v.  Lubinda  Kelsby  bt  al., 

APPBLLEBS. 

FmcD  OcTOBEB  20,  1904.    Na  13,626. 

Abatement.  Section  46  of  the  code  ezpreBsly  enacts  that  an  action 
shall  not  abate  by  reason  of  the  disability  of  a  party  happening 
during  its  pendency.  In  such  cases  a  duty  devolves  upon  the 
court  to  take  such  steps  as  shall  become  necessary  to  protect 
and  preserve  the  rights  of  the  incapacitated  party. 

Appeal  from  the  district  court  for  JohHson  county: 
John  8.  Stull,  Judge.    Reversed. 

8.  P.  Davidson^  for  appellant 

R.  B,  Quackenbushy  Ed  M,  Tracy,  Hugh  La  Master  and 
J.  O.  Moore^  contra. 

Ames,  O. 

The  plaintiff,  a  woman  nearly  80  years  old,  entered  into 
a  written  agreement  with  the  defendants,  her  heirs  at  law, 
for  the  immediate  distribution  of  her  estate  among  them. 
There  was  no  consideration  moving  to  her,  and  she  was 
admittedly  lacking  in  full  contractual  capacity,  and  there 
is  evidence  that  she  yielded  to  united  and  persistent  im- 
portunity by  the  heirs.  All  parties  are  agreed  that  for  one 
reason  or  another  the  agreement  was  and  is  wholly  void, 
but  it  has  been  in  large  part  carried  into  execution.  The 
object  of  this  action  is  to  procure  its  cancelation,  in  so  far 
as  it  remains  unexecuted,  and  to  obtain  and  retain  for  the 
plaintiff  undisputed  possession  and  enjoyment  of  the  un- 
distributed portion  of  her  estate. 

The  defendants,  among  other  defenses,  pleaded  in  abate- 
ment that  the  plaintiff  was  of  insufficient  mental  capacity 
to  manage  or  control  her  own  affairs  or  to  begin  and 
prosecute  the  action,  and  all  parties  pleaded  her  incapacity 
to  make  the  alleged  contract  in  controversy.  The  court 
by  final  decree  found  that  the  plaintiff  "is  and  was  for  a 
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long  time  prior  to  the  commencement  of  this  action  an 
incompetent  person,  and  at  the  time  of  the  commencement 
of  this  action  was  incapable  and  incompetent  to  have 
charge,  direction  and  management  of  her  own  property 
and  business."  Just  what  was  meant  by  this  finding  is 
difficult  to  be  understood.  It  was  not  followed  by  its 
logical  consequence,  the  abatement  of  the  action  or  an 
order  suspending  proceedings  to  await  the  appointment 
and  appearance  of  a  guardian,  but  was  succeeded  by  a 
general  finding  in  favor  of  all  the  defendants,  except  as 
to  a  particular  tract  of  land  which  had  been  conveyed 
to  one  of  them,  and  concerning  which  no  specific  adjudica- 
tion waB  made,  and  by  a  decree  dismissing  the  action  gen- 
erally, not  without  prejudice  but  as  upon  its  merits,  thus 
in  practical  effect  affirming  a  transaction  which,  as  we 
have  said,  all  the  parties  united  in  denouncing  as  void. 
The  plaintiff  appealed,  and  a  reversal  of  the  judgment 
appears  to  us  to  be  a  matter  of  course.  Whatever  may 
have  been  the  mental  capacity  of  the  plaintiff  at  the  time 
she  signed  the  agreement,  there  can  be  no  doubt  that  that 
document  was  void  for  want  of  consideration  and  because 
it  was  extorted  by  means  of  undue  influence  amounting 
to  a  kind  of  duress  per  minas.  If  she  subsecjuently  became 
demented,  as  the  court  perhaps  intended  to  find,  that  fact 
did  not  justify  the  remaining  findings  or  the  decree. 
Mental  imbecility  is  not  a  ground  for  the  judicial  forfeit- 
ure of  the  rights  or  estate  of  a  person  afflicted  thereby. 
But  such  examination  of  the  record,  which  is  quite 
voluminous,  as  we  have  been  able  to  make,  convinces  us 
that  the  plaintiff  was,  at  the  beginning  of  the  action  and 
at  the  time  of  the  trial,  of  sufficient  understanding  to 
decide  rationally  upon  taking  that  step  and  upon  prosecut- 
ing the  suit  with  a  view  to  preserving  to  herself  sufficient 
of  her  property  for  her  maintenance  during  the  remainder 
of  her  life.  Section  45  of  the  code  expressly  enacts  that 
an  action  shall  not  abate  by  reason  of  the  disability  of  a 
party  happening  during  its  pendency.  If  before  the 
termination  of  the  litigation  she  shall  become  incapaci- 
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tated,  a  duty  will  devolve  upon  the  court,  as  the  general 
conservator  of  the  estates  of  all  persons  under  disabilities, 
to  see  to  it  that  her  rights  and  estate  are  protected  and 
preserved,  either  by  a  general  guardian  or  by  a  next  friend 
or  guardian  ad  litem  appointed  by  the  court  for  the  pur- 
poses of  the  action. 

The  situation  of  the  parties  and  of  the  property  in  dis- 
pute is  such  that  a  final  disposition  of  the  cause  cannot 
conveniently  be  made  by  this  court,  and  it  is  recommended 
that  the  judgment  of  the  district  court  be  reversed  and  the 
suit  remanded  for  further  proceedings  in  accordance  with 
law. 

Letton  and  Oldham^  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  suit  remanded  for  further  pro- 
ceedings in  accordance  with  law. 

Reversed. 


Lincoln  Safe  Deposit  &  Trust  Company  v.  Charles 
Wdston^  Auditor  op  Public  Accounts. 

Piled  October  20,  1904.    No.  13,726. 

Claim  against  State.  A  creditor  of  the  state  is  not  excused  from 
presenting  his  claim  to  the  auditor  of  public  accounts  for  settle- 
ment and  allowance  within  two  years  after  its  accrual  by  the 
fact  that  the  legislature  has  not  made  an  appropriation  for  its 
payment 

E«R0R   to    the   district   court   for    Lancaster    county: 
Albert  J.  Cornish,  Judge.    Affirmed, 

W.  E,  Stewart  J  for  plaintiff  in  error. 

Frank  N.  Prout^  Attorney  General^  and  Norris  Brown, 
contra. 
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Ambs,  G. 

Section  22,  article  III  of  the  constitution  of  this  state, 
prescribes  that  "no  money  shall  be  drawn  from  the 
treasury  except  in  pursuance  of  a  specific  appropriation 
made  by  law,  and  on  the  presentation  of  a  warrant  issued 
by  the  auditor  thereon."  Section  24  of  article  I  of  chapter 
4  of  the  Compiled  Statutes  of  1901  provides  for  the  pay- 
ment of  a  bounty  out  of  the  state  treasury  to  persons 
killing  wolves  in  this  state.  Preliminary  to  such  payment 
the  statute  requires  that  the  person  seeking  it  must  make 
certain  proofs  before  the  clerk  of  the  county  in  which  the 
killing  is  alleged  to  have  taken  place,  and  that  the  county 
clerk,  if  satisfied  with  the  truth  and  sufficiency  of  such 
proofs,  shall  make  and  deliver  to  the  claimant  a  certificate 
to  that  effect,  and  that  upon  the  presentation  of  such  cer- 
tificate to  the  auditor  of  public  accounts  the  latter  should 
draw  his  warrant  for  the  amount  named  therein  against 
the  general  funds  in  the  state  treasury.  This  statute  was 
repealed  by  an  act  approved  February  27, 1903 (Laws  1903, 
ch.  2).  An  act  approved  April  11,  1903  (Laws  1903,  ch. 
159),  entitled,  "An  act  making  an  appropriation  for  the 
payment  of  miscellaneous  items  of  indebtedness  owing  by 
the  state  of  Nebraska"  contains  the  following  lines :  "Wolf 
bounty  claims  (estimated)  $40,000."  There  had  been  no 
previous  similar  appropriation  affecting  the  present  con- 
troversy. Section  9  of  article  III  of  chapter  83  of  the  Com- 
piled Statutes  (Annotated  Statutes,  9097)  enacts  that  "in 
cases  of  claims,  the  adjustment  and  payment  of  which  are 
not  provided  for  by  law,  no  warrant  shall  be  drawn  by  the 
auditor,  or  countersigned  or  paid  by  the  state  treasurer, 
but  all  such  claims  shall  be  reported  to  the  next  l^islative 
assembly,  with  such  recommendation  as  the  auditor  may 
deem  just";  and  section  6  of  the  same  article  (Annotated 
Statutes,  9094)  requires  that  "all  persons  having  claims 
against  the  state  shall  exhibit  the  same,  with  evidence  in 
support  thereof,  to  the  auditor,  to  be  audited,  settled  and 
allowed  within  two  years  after  such  claims  shall  accrue." 
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Reading  these  two  sections  together,  there  seems  to  be 
but  little,  if  any,  room  for  doubt  that  the  absence  of  an 
appropriation  for  the  payment  of  a  valid  claim  against  the 
state  does  not  excuse  the  claimant  from  presenting  it  to 
the  auditor  for  settlement  and  allowance  within  the  two 
years  proscribed  by  the  statute.  In  case  of  such  absence, 
if  the  auditor  deems  the  claim  just  and  lawful,  it  is  made 
his  duty  to  report  that  fact  to  the  legislature,  and  withhold 
his  warrant  until  that  body  has  provided  funds  for  its 
payment.  In  such  a  case  the  legislature  is  the  final  court 
of  appeal,  although  an  intermediate  or,  rather,  collateral 
appeal  may  be  prosecuted  in  the  courts.  The  plaintiff  is 
th(i  assignee  for  value  of  a  large  number  of  claims  of  the 
description  mentioned  aggregating  in  amount  f288.  Each 
of  them  has  IxH^n  duly  proved  before  the  county  clerk  of  the 
county  in  which  it  arose,  and  the  statutory  certificates  were 
filed  with  the  auditor  of  state  for  allowance  and  payment, 
but  a  number  of  th(?m  aggregating  f  160,  not  until  after  the 
lapse  of  more  than  two  years  from  their  respective  dates. 
These  latter  the  auditor  rejected,  and  an  appeal  was  taken 
to  the  district  court.  The  foregoing  facts  were  disclosed 
on  the  face  of  the  petition,  to  which  a  general  demurrer 
was  sustained,  and  the  action  was  dismissed.  The  plaintiff 
prosecutes  error. 

We  have  already  given,  in  substance,  our  reasons  for 
thinking  there  is  no  error.  The  claims  certainly  did  not 
"accru(^*' — that  is,  become  established  as  lawful  demands 
against  the  state — later  than  at  the  date  at  which  lawful 
proof  of  them  was  made  before  the  county  clerk,  and  the 
latter  issued  certificates  to  that  effect.  We  cannot  think 
that  the  delay  of  the  legislature  to  make  provision  for 
the  payment  of  such  demands  operated  in  any  manner  to 
the  prejudice  of  the  clainmnt's  rights  as  a  creditor  entitled 
to  immediate  payment.  Nor  can  it  be  doubted  that  a 
creditor  having  an  admitted  or  duly  established  demand, 
and  so  entitled,  has  an  accrued  claim  which  the.  statute 
requires  him  to  present  to  the  auditor  for  settlement  and 
allowance  within  two  years  under  penalty  of  being  barred. 
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The  appropriation  act,  above  quoted,  does  not  purport  to 
remove  the  bar,  but  makes  provision  for  the  payment  of 
existing  claims,  and  cannot  be  regarded  as  applying  to 
such  as  had  already  become  extinguished  by  the  statute 
of  limitations.  We  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  affirmed. 

Lbtton  and  Oldham^  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed^ 


Chicago^  Burlington  &  Quincy  Railroad  CJompany  v. 
MoSES  Roberts. 

Filed  Gotobbb  20,  1904.    No.  13,658. 

Evidence  examined,  and  held  not  sufficient  to  sustain  the  Judgment  of 
the  trial  court 

Error  to  the  district  court  for  Johnson  county :  George 
W.  Stubbs,  Judge.     Reversed  arid  dismissed. 

J.  W.  Dewcese^  F.  E.  Bishop  and  8.  P.  Davidson^  for 
plaintiff  in  error. 

L.  0,  Chapman  and  George  A.  Adams^  contra^ 

Oldham,  C. 

This  cause  of  action  is  before  the  court  for  a  second 
review  on  error.  The  first  time  it  reached  this  tribunal 
every  issue  involved  in  the  controversy  was  ably  and  care- 
fully reviewed  in  an  unofficial  opinion*  by  Pound,  C,  which 
may  be  found  in  3  Neb.  (Unof.)  425.  At  this  hearing  the 
cause  was  reversed  and  remanded  because  the  evidence 
was  not  sufficient  to  support  the  judgment.  On  Bf  new 
trial,  directed  by  this  court,  substantially  the  same  evi- 
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dence  as  that  reviewed  by  the  learned  commissioner  at  the 
first  hearing  in  this  court  was  submitted,  and  plaintiff 
again  had  judgment,  from  which  defendant  prosecutes  a 
second  review  to  this  court  by  petition  in  error. 

When  the  cause  was  reversed  and  remanded,  plaintiff 
filed  an  amended  petition,  in  which  it  sought  to  charge 
negligence  on  defendant's  part  in  the  following  allega- 
tion : 

"That  at  said  time,  and  as  the  plaintiff  was  attempting 
to  cross  at  said  public  crossing  from  the  south  to  the  north, 
and  after  he  had  stopped  and  looked  and  listened,  and 
saw  no  approaching  object,  or  heard  none,  and  after  so 
looking  and  listening,  and  after  he  had  started  across  said 
track  to  the  north,  and  just  as  he  was  approaching  said 
crossing  from  behind  said  line  of  box  cars  standing  on 
said  switch,  as  above  mentioned,  the  defendant,  by  its 
employees,  carelessly  and  recklessly  ran  at  a  high  and 
rapid  speed  a  hand  car  down  and  along  said  main  track 
of  said  defendant's  railroad  from  the  west  toward  the 
east,  carelessly,  negligently  and  recklessly  running  the 
same  down  from  behind  the  said  line  of  box  cars  to,  upon 
and  immediately  in  front  and  under  the  heads  of  the  horses 
of  the  plaintiff,  which  he  was  then  driving,  and  by  so  doing, 
and  by  such  reckless,  careless  and  negligent  running  and 
operating  of  said  hand  car,  scared  and  frightene<l  said 
horses  by  its  negligently  coming  upon  and  immediately  in 
front  of  them  and  under  their  heads  suddenly,  and  from 
behind  said  line  of  box  cars,  so  that  said  horses  at  once 
became  frightened." 

The  only  additional  evidence  introduced  at  the  last  trial 
was  that  of  witness  Smith,  who  testified,  in  substance,  that 
he  was  75  or  100  yards  north  of  the  railroad,  and  saw  the 
hand  car  after  it  had  passed  the  depot,  and  that  he  thought 
the  car  was  going  a  little  faster  than  was  usual  in  the 
yards.  On  cross-examination  he  said:  "I  could  not  tell 
you  how  fast  it  was  going,  because  I  had  no  time  to  see 
how  fast  it  was  running.  I  said  I  thought  they  were  run- 
ning a  little  faster  than  the  usual  gait"     Witness  Kelly 
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also  testified  in  addition  to  what  he  said  at  the  former 
hearing,  in  answer  to  the  question,  "At  this  time  it  was 
^oing  along  in  just  a  usual  manner,  was  it  not?  A.  I 
guess  it  was  the  usual  rate;  I  do  not  know  what  the  usual 
rate  of  speed  is;  it  was  running  not  extremely  fast  nor 
extremely  slow."  The  plaintifiE  also  extended  his  testi- 
mony from  what  it  had  been  at  the  former  hearing  by 
saying,  in  substance,  that  the  hand  car  seemed  to  be  run- 
ning at  a  rapid  rate  whon  it  brushed  in  front  of  his  team. 
This  was  practically  all  the  additional  evidence  intro- 
duced at  the  last  hearing.  As  will  be  noticed  by  an  ex- 
amination of  the  amended  petition,  plaintifif  relied  for  a 
recovery  on  the  negligence  of  defendant  in  running  its 
hand  car  at  an  unusual  and  dangerous  rate  of  speed  at 
the  public  crossing  where  the  injury  took  place;  and  in 
conformity  with  this  theory  the  court  instructed  the  jury, 
at  plaintiff's  request,  that : 

"You  are  further  instructed  that  it  is  the  duty  of  every 
reasonable  man  to  exercise  caution  to  the  extent  necessary 
to  guard  against  the  particular  or  obvious  danger  with 
which  he  is  confronted,  and  that  in  all  circumstances  he 
is  required  by  the  law  to  use  such  care  and  caution  as  an 
ordinary,  reasonable  and  prudent  person  would  exercise 
under  such  circumstances." 

All  the  evidence  introduced  by  defendant  tended  to  show 
that  the  hand  car  was  run  in  a  reasonable  and  careful 
manner,  at  a  rate  not  to  exceed  5  or  6  miles  an  hour,  up  to 
and  at  the  place  of  the  accident,  and  as  there  was  no  testi- 
mony introduced  by  plaintifif  tending  to  show  an  uureason- 
able  or  dangerous  rate  of  speed,  we  are  compelled  to  say 
for  the  second  time  that  the  judgment  of  the  lower  court 
is  unsupported  by  any  competent  testimony.  When  the 
cause  waB  here  for  review  at  the  first  instance,  the  writer 
of  the  present  opinion  said : 

"t  concur  generally  in  every  proposition  discussed  by 
my  learned  associate  in  this  opinion,  but  as  all  evidence 
possible  for  the  plaintifif  to  procure  tending  to  show  action- 
able negligence  on  the  part  of  the  railroad  appears  to  have 
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heea  produced  at  the  trial  in  the  court  below  I  see  no 
good  freason  tar  remanding  this  cause.  I  think  the  peti- 
tion should  be  dismissed  and  further  litigation  over  the 
matter  should  be  stopped.'^  A  second  review  strengthens 
this  conyiction. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  that  plaintiff's  cause  of  action 
be  dismissed. 

Ames,  C,  concurs.    Lbtton^  C,  not  sitting. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
plaintiff's  cause  of  action  dismissed. 

Bbvebsbd  and  dismissed. 


State  of  Nebraska,  bx  bbl.  William  J.  Cbandall,  v. 
Chicago,  Burlington  &  Quinoy  Bailroad  Company. 

Fnw  OcroBBB  .20. 1904.    No.  18,S39. 

1.  Conunon  GArrien:  Dunxs  ^soSbjfpsbs.   A  common  carrier  of  goods 

la  required  to  provide  facilities  for  and  to  receive  and  ship  goods 
tendered  at  its  stations  on  payment  or  tender  of  the  usual  tariff 
rates,  and  has  no  right  to  discriminate  or  fbvor  one  shipper  over 
an^thM*  in  rates  or  facilities. 

2.  ;  .  But  this  geneml  principle  is  subject  to  the  modi- 
fication that  if  the  carrier  has  furnished  itself  with  cars  suffi- 
cient to  carry  the  freight  vhieh  may  reasonably  be  expected  to 
be  offered  for  carriage,  taking  into  consideration  the  fact  that  at 
certain  seasons  more  cars  are  needed,  it  has  exercised  due  dili- 
gence in  that  regard,  and  wh««  through  causes  which  are  not 
within  its  control  it  cannot  supply  the  cars  temporarily  made 
necessary  by  unusual  demand  therefor,  it  is  entitled  to  {^portion 
the  same  in  a  fair  and  equitable  manner  among  its  patrons,  and 
cannot  be  compelled  to  provide  one  shipper  with  cars  to  the 
«zclttBion  of  others. 

8.  ETidence.  Under  the  ffeusts  set  forth  in  the  opinion,  held,  that  no 
'UilJuflt  discrimination  has  been  proved,  and  that  the  relator  is 
not  entitled  to  the  writ  of  mandamus  prayed  for. 
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Error  to  the  district  court  for  Lancaster  county:  Ed- 
ward P.  Holmes,  Judge.    Affirmed. 

H.  F,  Kose,  for  plaintiflf  in  error. 

J.  W.  Devoeese  and  Frank  E.  Bishop,  contra. 

Letton,  0. 

This  is  an  application  for  a  peremptory  writ  of  manda- 
mus to  compel  the  respondent  to  furnish  and  deliver  to 
relator  sufficient  freight  cars  to  enable  him  to  ship  all 
grain  and  mill  products  offered  for  shipment  at  the  rail- 
road station  of  the  respondent  at  Firth,  Nebraska,  and 
to  compel  the  respondent  to  furnish  equal  facilities  and 
privileges  to  the  relator  in  the  matter  of  providing  e^^xd 
for  the  shipment  of  grain  that  are  given  to  his  competitor 
in  business,  the  Farmers'  Grain  &  Lumber  Company. 

William  J.  Crandall,  the  relator,  now  is  and  has  been 
engaged,  for  a  number  of  years,  at  the  town  of  Firth, 
Lancaster  county,  Nebraska,  in  operating  a  mill  and  ele- 
vator, and  of  buying,  selling,  and  shipping  grain  and 
mill  products.  A  few  years  ago  The  Farmers'  Grain  & 
Lumber  Company  was  organized  by  a  number  of  farmers 
residing  in  that  locality  for  the  purpose  of  dealing  in  grain, 
and  ever  since  this  corporation  began  business  sharp  com- 
petition has  existed  between  the  respective  grain  dealers. 
Both  of  these  parties  occupy  elevators  situated  upon  the 
line  of  railroad  of  the  respondent.  It  appeiirs  that  in  the 
early  part  of  1903  a  shortage  of  cars  existed  on  the  lines 
of  the  respondent,  and  that  it  was  compelled  to  apportion 
the  cars  available  at  that  time  between  the  grain  shippers 
operating  upon  its  lines  of  railroad,  and  it  further  appears 
that  during  this  time  the  respondent  had  furnished  cars 
in  equal  numbers  to  the  rival  grain  dealers  at  Firth  for 
the  shipping  of  grain,  upon  the  theory  that,  as  a  grain 
dealer,  Crandall  was  entitled  to  an  equal  number  of  cars 
with  the  Farmers'  Grain  &  Lumber  Company,  and,  in 
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addition  thereto,  as  a  miller,  he  was  entitled  to  whatever 
cars  he  could  use  and  the  railroad  could  furnish  for  the 
purpose  of  shipping  his  mill  products;  but  that,  since  the 
mill  products  were  for  the  most  part  destined  to  southern 
points,  foreign  cars  were  furnished  him  specially  for  such 
shipments.  Under  this  arrangement,  Mr.  Crandall,  from 
the  1st  of  December,  1902,  to  the  12th  of  February,  1903, 
had  been  furnished  in  all  102  cars,  while  the  Farmers' 
Grain  &  Lumber  CJompany  had  been  furnished  47.  After 
the  12th  of  February,  1903,  the  railroad  agent  at  Firth,  Ne- 
braska, was  instructed  by  C.  B.  Rogers,  the  division  super- 
intendent, that  after  that  date  the  railroad  company  would 
furnish  Mr.  Crandall  cai*s  for  flour,  bran  and  straight  car 
loads  of  corn  meal  as  mill  products,  and  then  divide  the 
remainder  of  the  available  cars  evenly  between  Crandall 
and  the  Farmers'  drain  &  Lumber  Company,  and  that 
under  this  ruling  mixed  car  loads  of  com  meal,  chop, 
cracked  corn  and  sack  com  would  be  counted  at  their 
capacity  as  cars  loaded  with  grain. 

It  would  seem  that  the  moving  cause  of  this  order  was 
the  fact  that  a  complaint  had  boon  made  by  the  Farmers' 
Grain  &  Lumber  Company  to  the  railroad  company  that 
Crandall  was  obtaining  more  than  his  share  of  cars  by 
reason  of  his  shipping  chop  and  cracked  corn  as  mill  pro- 
ducts, when  they  ought  of  right  to  be  counted  as  grain 
in  the  division  of  cars,  and  thus  that  the  Farmers'  Grain  & 
Lumber  Company  was  being  unduly  discriminated  against 
in  the  apportionment  of  cars  furnished.  Following  the 
making  of  this  order,  whenever  Crandall  shipped  a  car 
load  of  chop  or  of  mixed  chop  and  sack  corn  or  oats,  the 
agent  at  Firth  furnished  a  like  capacity  of  cars  to  the 
Farmers'  Grain  &  Lumber  Company  for  the  shipment  of 
grain,  and  out  of  this  order  and  the  action  of  the  agent 
of  the  railway  company  in  accordance  therewith  this  con- 
troversy takes  its  rise. 

It  is  apparent  from  the  whole  testimony  that  the  officers 
of  the  railroad  company  endeavored  to  fairly  and  equitably 
apportion  cars  for  the  shipment  of  grain  between  these 
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contending  parties.  The  determination  of  the  question 
at  issue  depends  almost  wholly  upon  whether  the  article 
of  commerce  which  is  termed  "coarse  meal"  or  "chop"  by 
Mr.  Crandall,  and  is  denominated  "cracked  corn"  by  the 
respondent  and  the  Farmers'  Grain  &  Lumber  Company, 
should  be  considered  as  grain  for  the  purpose  of  the  ap- 
portionment of  cars  or  should  be  classed  as  a  mill  product. 
If  this  article  is  handled  and  dealt  in  by  grain  dealers 
and  elevator  proprietors,  and  is  not  known  under  the 
custom  and  usages  of  the  trade  as  a  mill  product  or  meal, 
then  the  Farmers'  Grain  &  Lumber  Company  would  be 
entitled,  under  the  rule  adopted  by  the  respondent,  which 
seems  to  be  fair  and  reasonable,  to  an  equal  capacity  of 
freight  cars  for  shipment  of  grain  to  those  used  by  Mr. 
Crandall  in  th(»  shipment  of  this  product;  whereas,  if  this 
article  falls  properly  and  legitimately  under  the  head  of 
mill  products,  and  is  to  be  considered  as  a  manufactured 
article,  Crandall  would  be  entitled  to  such  cars  as  the 
railroad  could  furnish  him  to  use  in  his  milling  business, 
including  the  shipment  of  this  product,  and,  in  addition 
thereto,  with  as  many  cars  for  grain  shipments  as  were 
furnished  to  his  competitor.  A  sample  of  this  product 
taken  from  a  sack  in  a  car  loaded  by  Mr.  Crandall  was 
in  evidence  in  the  district  court,  and  is  attached  to  the 
bill  of  exceptions  in  this  case.  A  number  of  witnesses 
engaged  in  the  elevator  and  grain  dealing  business  testified 
that  this  article  was  what  is  known  in  the  trade  as 
"cracked  com" ;  that  it  is  manufactured  simply  by  crush- 
ing the  corn  between  rollers,  and  is  not  cleaned  or  bolted 
in  any  manner,  the  resulting  product  being  the  same  as 
that  produced  by  the  ordinary  farmers'  feed  mill;  while 
Crandall  testifies  that  it  is  properly  known  as  "coarse 
corn  meal,"  though  admitting  that  it  is  so  produced.  It 
seems  also  that  in  the  southwestern  tariff  sheet  a  higher 
rate  is  charged  for  corn  chop  than  for  corn,  and  that  on 
respondent's  system  "chop"  is  classified  as  a  separate  item. 
It  is  therefore  contended  by  Crandall  that  this  product  is 
not  properly  shipped  as  grain  but  as  a  mill  product. 
38 
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Should  the  "chop,"  "cracked  corn"  or  "coarse  meal,"  as  it 
is  variously  termed,  be  regarded  in  the  distribution  of  cars 
as  a  grain  or  as  a  mill  product?  This  question  is  not  free 
from  doubt.  It  i»  shown  that  a  number  of  elevators  in 
this  state  which  do  not  do  a  milling  business  have  had  a  de- 
mand from  their  customers  for  cracked  corn  for  feeding 
purposes,  and  that  to  meet  this  demand  they  have  installed 
roller  machinery  for  the  purpose  of  cracking  the  corn,  and 
that  the  article  thus  manufactured  is  handled  and  sold 
as  oth(*r  corn  by  grain  dealers.  On  the  other  hand,  it  is 
shown  that  Mr.  Orandall  has  installed  expensive  ma- 
chinery at  his  mill  for  the  purpose  of  manufacturing  com 
meal.  But  it  is  also  shown  that  in  the  manufacture  of 
corn  meal  for  culinary  purposes  the  corn  is  first  kilndried, 
then  cracked  or  ground  between  rollers,  and  afterwards 
b()lt(Hl,  and  that  in  the  manufacture  by  him  of  this  "coarse 
uwdV^  or  "crackiHl  corn"  the  same  rollers  are  used,  but 
th(\v  are  set  farther  apart  so  as  not  to  crush  the  grain  so 
finely ;  that  the  corn  is  not  kilndried  and  the  product  is 
not  bolted.  The  corn  is  merely  passed  between  the  rollers 
and  from  there  loaded  into  the  car.  After  examining  the 
sample  attached  to  the  bill  of  exceptions  and  considering 
the  evidence  in  the  case,  we  are  convinced  that  this  sub- 
stan(!e  properly  belongs  under  the  head  of  "cracked  corn" 
or  "chop,"  and  is  not  in  the  ordinary  acceptation  of  the 
term  "meal" ;  and  we  are  further  convinced  from  the  t-esti- 
mony  that  under  the  usages  of  the  trade  the  article  is 
properly  handled  by  grain  dealers  as  well  as  millers.  Tak- 
ing this  view  of  the  facts  proved  we  are  of  the  opinion 
that  the  distribution  of  cars  as  made  by  the  respondent  was 
not  unfairly  discriminative  against  the  relator,  but  that,  in 
view  of  all  the  circumstances,  he  has  no  reason  to  complain 
upon  that  ground. 

The  record  shows  that  considerable  ill  feeling  exists 
between  some  of  the  members  of  the  Farmers'  Qrain  & 
Lumber  Company  and  Mr.  Crandall,  and  that  certain 
charges  and  complaints  had  been  nmde  to  the  railway 
company  that  Crandall  had  been  shipping  grain  under 
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the  guise  of  mill  products  by  covering  part  of  the  contents 
of  the  car  and  thereby  obtaining  more  than  his  share  of 
cars.  AVe  are  convinced,  however,  that  these  charges  are 
not  warranted  by  the  evidence  and  that  Crandall  was 
honest  and  sincere  in  his  opinion  that  as  a  miller  he  was 
entitled  to  all  the  cars  the  railroad  could  furnish  for  his 
use  in  shipping  all  kinds  of  mill  products,  including 
therein  "cracked  corn,"  and  that  as  a^  grain  dealer  he  was 
entitled  to  an  equal  number  of  cars  with  his  competitor, 
excluding  cars  used  for  "cracked  corn,"  "chop,"  etc.  We 
are  further  convinced  that  no  intention  on  the  part  of  the 
respondent's  agents  or  officers  to  discriminate  unfairly 
against  Mr.  Crandall  has  been  shown,  and  that  they  have 
been  placed  in  the  difficult  position  of  trying  to  do  business 
with  two  active  and  jealous  competitors  in  such  a  manner 
as  to  remain  upon  good  terms  with  both,  a  task  almost 
beyond  human  power. 

"How  happy  could"  they  "be  with  either. 
Were  t'other  dear  charmer  away!" 

The  brief  of  the  relator  is  largely  devoted  to  the  proposi- 
tion that  a  common  carrier  of  goods  is  required  to  provide 
facilities  for  and  to  receive  and  ship  goods  tendered  at  its 
stations  on  payment  or  tender  of  the  usual  tariff  rates; 
that  it  has  no  right  to  discriminate  or  favor  one  shipper 
over  another  in  rates  or  facilities  and  that  such  duties  of 
common  carriers  are  enforceable  by  mandamus.  With 
this  proposition  we  agree.  Since  the  briefs  in  this  case 
were  filed,  the  case  of  ^iate  v.  Chicago^  B.  &  Q.  R,  Co,,  71 
Neb.  593,  has  been  decided  by  this  court.  That  decisicm  is 
in  accord  with  the  principles  contended  for  by  relator, 
but  with  the  further  qualification  that,  when  the  carrier 
has  furnished  itself  with  the  appliances  necessary  to  trans- 
port the  amount  of  freight  which  may  in  the  usual  course 
of  events  be  reasonably  expected  to  be  offered  to  it  for 
carriage,  taking  into  consideration  the  fact  that  at  certain 
seasons  more  cars  are  needed,  it  has  fulfilled  its  duty  in 
that  regard,  and  it  will  not  be  required  to  provide  for  such 
a  rush  of  grain  or  other  goods  for  transportation  as  may 
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only  occur  in  any  given  locality  temporai'ily,  or  at  long 
intervals  of  time.  It  appears  that  ordinarily  the  respond- 
ent has  cars  enough  to  meet  the  usual  requirements  of 
shippers,  but  that,  owing  to  the  long  coal  strike  in  the 
east,  conditions  had  been  abnormal,  and  the  railroad 
company  had  at  this  time  beim  unable  to  have  returned 
to  its  line  a  large  number  of  its  cars  which  had  been  sent 
to  points  upon  other  railroads,  and  that  it  had  found  it 
necessary  to  impose  an  extra  charge  in  the  nature  of  a  per 
diem  for  cars  which  were  retained  by  other  lines  for  more 
than  30  days,  with  the  purpose*  of  procuring  an  expeditious 
return  of  the  cars.  That  owing  to  this  scarcity  it  was  im- 
possible to  furnish  at  this  time  all  the  cars  necessary  for 
use,  not  only  by  the  relator,  but  by  all  other  grain  shippers 
along  its  lines  in  this  state.  Under  this  state  of  facts,  the 
modifying  principle  above  quoted  applies,  and  if  no  unjust 
discrimination  appears,  no  shipper  has  the  right  to  com- 
plain because  he  has  not  been  able  to  obtain  carriage  for 
all  the  goods  which  he  may  desire  transported. 

We  are  of  the  opinion  that  no  failure  of  duty  or  unjust 
discrimination  has  been  shown  upon  the  part  of  respond- 
ent, and  that  the  judgment  of  the  district  court  should  be 
affirmed. 

Ames,  C,  concurs. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


William  A.  Campbell,  Receiver,  v.  Ed  M.  Tracy,  Rb* 

CEIVER. 

Filed  Octobeb  20, 1904.    No.  13,561. 

Decision  foUowed.  The  decision  In  this  case  Is  governed  by  the 
principles  announced  in  Oamphell  v.  Noyes, Norman  d  Co.,  antCy 
p.  201,  which  is  followed. 
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Error  to  the  district  court  for  Johnson  county :  John 
S.  Stull,  Judge.    Reversed. 

L.  C.  Chapman  and  Oeorge  A.  Adams,  for  plaintiff  in 
error. 

Ed  M.  Tracy,  pro  se. 

Letton,  C. 

This  is  a  proceedinjf  in  error  by  which  it  is  sought  to 
review  a  judgment  of  the  district  court  for  Johnson  county 
by  which  the  defendant  in  error  was  adjudged  to  have  a 
lien  upon  the  real  estate  of  the  Chamberlain  Banking 
House,  a  corporation,  then  in  the  hands  of  the  plaintiff  in 
error  as  receiver.  It  appears  that,  in  the  settlement  of  the 
affairs  of  the  firm  of  Pairall  &  Rubelman,  a  partnership, 
a  receiver  was  appointed  by  the  district  court,  for  Johnson 
county,  and  an  accounting  had  between  said  partners,  to 
which  the  Chamberlain  Banking  House  was  made  a  party ; 
among  other  things  the  court  found  that  there  was  in  the 
hands  of  the  Chamberlain  Banking  House  to  the  credit 
of  said  firm  the  sum  of  f292.19,  and  the  following  order 
was  made  in  said  case:  "It  is  therefore  ordered  by  the 
court  that  the  defendant,  the  Chamberlain  Banking  House, 
pay  to  the  receiver  the  sum  of  $292.19  now  in  its  hands." 
Ko  further  order  was  made  in  this  behalf,  nor  was  execu- 
tion awarded  against  the  bank.  Afterwards,  and  before 
the  payment  of  this  amount,  the  Chamberlain  Banking 
House  failed,  and  the  plaintiff  in  error  was  appointed 
receiver  thc^reof.  Application  was  made  by  the  defendant 
in  error,  as  receiver  of  said  firm  of  Fairall  &  Rubelman, 
for  an  ordcT  declaring  his  claim  to  be  a  lien  upon  tlie  real 
estate  of  the  corporation.  The  district  court  found  "that 
the  order  made  in  the  case  of  Fairall  &  Rubelman,  though 
informal  in  its  terms,  is  and  was  a  judgment  regularly 
entered  in  this  court,  and  constitutes  a  valid  lien  upon 
said  premises  from  the  date  of  its  being  rendered,"  and 
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(lirecttnl  the  receiver  to  pay  the  same  out  of  the  proceeds 
of  the  sah*  of  the  real  estate.  The  principh»s  governing  this 
case  are  the  same  as  those  applied  in  the  case  of  Ccnnpbrll 
i\  Noycs,  X  or  man  &  Co.,  ante,  p.  201.  In  that  case  there 
was  an  order  directing  the  Chamberlain  Ranking  House 
to  pay  to  the  person  named  then^n  a  specified  sum  of 
money,  but  there  was  no  recital  that  one  party  shall  have 
and  recover  of  the  other  a  surti  certain,  and  that  in  default 
of  paym<*nt  execution  shall  issue.  It  seems  clear  that  no 
execution  could  issue  upon  the  order  directing  the  pay- 
m(*nt  of  the  money  by  the  Chamberlain  Banking  House 
to  the  defendant  in  error,  without  a  further  order  being 
made  by  the  district  court.  The  reasoning  in  the  opinion 
in  Campbell  v,  Noyes^  Norman  d  Co,  applies  to  the  facts 
in  this  case  and  we  adopt  the  same. 

We  recommend  that  the  judgment  of  the  district  court  be 
rev(*rsed  and  the  cause  remanded  for  further  proceedings. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remandcxl  for  further  proceedings. 

Bevebsbd. 


Prances  A.  M.  Eddy  et  al.,  appellees,  v.  City  of  Omaha 

ET  AL.,  appellants.* 

Filed  October  20, 1904.    No.  13,572. 

1.  Judicial  Sale:  Appraisal:  Estoppel.  Where  the  amount  of  an  ap- 
parent tax  lien  not  included  in  a  decree  has  been  deducted  from 
the  appraised  value  of  the  debtor's  interest  by  the  appraisers,  and 
the  purchaser,  assuming  that  the  taxes  were  valid,  takes  ad- 
vantage of  the  deduction  thereof,  he  will  be  presumed  to  have 
agreed  with  the  judgment  debtor  that  he  will  pay  (he  taxes  so 
deducted,  and  will  not  be  heard  to  deny  their  validity  in  an 
equitable  proceeding  seeking  to  enjoin  their  collection. 

•  Rehearing  opinions.    See  post,  pp.  559,  561. 
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2.  Deed:  Recitals:  Estoppel.    Where  a  purchaser  of  lands  which  are 

subject  to  an  apparent  lien  for  special  assessments  procures  the 
title  to  the  premises  by  a  conveyance  which  recites  that  they  are 
subject  to  the  specific  lien  of  the  special  assessments,  which  with 
interest  thereon  the  purchaser  assumes  and  agrees  to  pay  as  a 
part  of  the  consideration  thereof,  he  will  not  be  permitted  in  a 
court  of  equity  to  set  aside  the  tax  as  inyalld. 

3.  Paving:  Notice.    The  jprovisions  of  a  statute  and  ordinance  requir- 

Ing  30  days'  notice  to  be  given  property  owners  to  designate  the 
material  which  they  desire  used  in  repaving  are  mandatory  and 
Jurisdictional. 

4.  Pleading:  Waives:  Issues.    Where  the  charter  and  the  ordinances 

of  a  city  Eequlre  notice  to  be  given  to  property  owners  for  30 
days  to  designate  material  for  paving,  and  notice  is  not  given 
for  the  specified  time,  and  the  city  relies  upon  facts  tending  to 
show  a  waiver  of  the  failure  to  give  notice,  it  should  plead  the 
waiver  in  its  answer,  and  no  waiver  having  been  pleaded  the 
facts  are  outside  of  the  issues  in  the  case. 

Appeal  from  the  district  court  for  Douglas  county: 
Irving  F.  Baxter,  Judge.    Judgment  modified. 

C.  C.  Wright,  W.  H.  Herdman  and  A.  G.  Ellick,  for 
appellants. 

H.  W.  Pennock  and  F.  J,  Griffin,  eontra. 

Letton,  C. 

Separate  actions  were  begun  in  the  district  court  for 
Douglas  county  by  Frances  A.  M.  Eddy  and  others,  and 
Mattie  D.  Valentine  and  others,  against  the  city  of  Omaha 
and  others,  for  the  purpose  of  obtaining  injunctions  against 
the  collection  of  certain  special  assessments  in  repaving 
districts  No.  48  and  No.  67,  and  special  improvement  dis- 
trict No.  597,  in  the  city  of  Omaha.  These  actions  were 
afterwards  consolidated  and  tried  together.  A  decrc^e  was 
rendered  in  favor  of  all  the  plaintiffs,  except  John  H. 
Evans  and  Lizzie  B.  Evans,  against  th(*  defendants,  can- 
celing the  repaving  and  curbing  assessnumts  complained 
of,  enjoining  their  collection  and  rc^moving  the  cloud  upon 
the  title  of  the  real  estate  belonging  to  the  several  plain- 
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tiflfs  caused  by  the  assessments.  From  this  decree  the 
plaintiffs  John  H.  Evans  and  Lizzie  P.  Evans  have  ap- 
pealeil,  and  so  also  has  the  city  of  Omaha,  defendant 

Among  other  things  the  plaintiffs  allege  in  their  petitions 
that  the  petitions  to  the  city  council  for  the  repaving  wer<» 
not  signed  by  a  majority  of  the  owners  of  the  foot  frontage 
on  the  street  to  be  improved;  that  the  city  failed  to  give 
30  days'  notice  to  property  owners  to  select  the  material 
to  be  used  in  repaving ;  that  there  were  not  sufficient  funds 
in  the  city  treasury  of  the  city  of  Omaha  available  to  pay 
for  the  repaving  of  the  intersections  of  streets  and  alleys 
at  the  time  the  improvement  was  ordered ;  that  the  notice 
of  the  time  and  place  of  the  meeting  of  the  board  of  equali- 
zation for  the  purpose  of  equalizing  the  repaving  assess- 
ment was  not  given  or  published  according  to  law;  and 
allege  a  number  of  other  defects  in  the  proceedings  which 
it  is  not  n<H*essary  to  notice.  The  city  answered,  deny- 
ing the  invalidity  of  the  proceedings  and  setting  up  es- 
toppels as. to  some  of  the  plaintiffs.  The  court  found  in 
its  decre<^  that  the  assessment  was  null  and  void  for  the 
four  reasons  alleged  in  the  petition  and  stated  above.  In 
the  briefs  of  appellant,  the  city  of  Omaha,  it  is  conceded 
that  the  ass(vssment  in  controversy  was  null  and  void,  for 
the  reason  that  x^i'oper  and  legal  notice  was  never  given 
of  the  met^ting  of  the  board  of  equalization  which  pur- 
ported to  e(iualize  the  assessments.  For  this  reason  it 
will  be  unnecessary  for  us  to  examine  the  evidence  in  the 
case,  except  with  reference  to  the  rights  of  the  appellants 
John  H.  Evans  and  Lizzie  P.  Evans,  whom  the  court  found 
were  estopped  from  contesting  the  validity  of  the  tax;  with 
reference  to  those  of  the  plaintiff  Harriet  G.  Pritchett, 
whom  the  appellant  city  of  Omaha  insists  appeared  before 
the  board  of  equalization  in  pursuance  to  the  defective 
notice,  and  thereby  waived  all  defects  in  the  form  and 
service  of  notice  of  the  sitting  of  the  board  of  equaliza- 
tion; and  with  reference  to  those  of  the  plaintiff,  the 
Omaha  Loan  &  Trust  Company  Savings  Bank,  which  the 
appellant  city  of  Omaha  contends  is  estoi^ped  to  question 
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the  validity  of  the  special  assessments,  by  reason  of  the 
presumption  that  it  assumed  and  agreed  to  pay  the  same, 
having  received  the  benefit  of  the  same  by  a  deduction  of 
the  amount  from  the  appraised  value  of  the  property  af- 
fected at  the  time  it  purchased  it  at  foreclosure  sale. 

These  concessions  narrow  the  field  of  inquiry.  We  will 
firat  consider  the  appeal  of  John  H.  Evans  and  Lizzie  P. 
Evans.  The  evidence  shows  that  they  jointly  procured 
title  to  lot  11,  in  block  4,  in  Summit  Reserve  addition  to 
the  city  of  Omaha,  by  a  deed  of  conveyance  which  con- 
tained the  following  provision :  "Subject  to  the  state  and 
county  taxes  for  the  year  1900,  and  to  eight  instalments 
for  the  repaving  of  Farnam  str(»et  in  improvement  dis- 
trict No.  597,  which,  with  interest  thereon,  the  purchasers 
assume  and  agree  to  pay  as  a  part  of  the  consideration 
hereof."  By  these  provisions  the  grantees  bound  them- 
selves to  pay  the  specific  special  assessments  which  were 
described  in  the  deed  and  which  are  in  controversy  in  this 
case. 

In  Kruger  v.  Adams  &  French  Earvester  Co.,  9  Neb.  526, 
as  in  the  case  at  bar,  the  debt  which  the  plaintiff  assumed 
and  agreed  to  pay  did  not  constitute  an  actual  lien  upon 
the  premises.  While  it  was  an  apparent  lien,  still  it  pos- 
sessed no  legal  force  or  validity.  The  court  held,  how- 
ever, that  if  Kruger  agreed  with  Wells,  in  consideration 
of  the  conveyance,  to  pay  off  the  judgment  of  the  harvester 
company,  he  could  not  be  said  to  have  done  equity  in  the 
premises,  when  he  came  into  court  to  enjoin  the  collection 
of  the  judgment  out  of  the  land,  without  first  paying  off 
the  judgment  according  to  his  agreement.  The  doctrine 
in  this  case  is  just  and  equitable,  it  has  become  the  settled 
law  of  this  state,  and  it  is  now  too  late  to  attempt  to 
change  it.  Skinner  v.  Reyniclc,  10  Neb.  323;  Bond  v. 
Dolby,  17  Neb.  491;  Koch  v.  Losch,  31  Neb.  625;  Nye  & 
Schneider  Co.  v.  Fahrenholz,  49  Neb.  276 ;  Farmers  Loan 
&  Trust  Co.  V.  Schtvenky  54  Neb.  657;  Arlington  Mill  d 
Elevator  Co.  v.  Yates,  57  Neb.  286;  Ooos  v.  Goos,  57  Neb. 
294;  Battelle  v.  Mcintosh^  62  Neb.  647;  Curtis  v.  Osborne 
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d  Co.,  63  Neb.  837;  Omaha  Savings  Bank  v.  City  of 
Omaha,  4  Neb.  (Unof.)  563;  Equitable  Trust  Co.  v.  City 
of  Omaha,  69  Neb.  342;  Hart  v.  Beardsley,  67  Neb.  145. 

Th(*re  could  hardly  be  a  plainer  application  of  this 
principle  than  in  the  case  at  bar.  The  purchaser  obtained 
the  benefit  of  the  deduction  from  the  consideration  money 
of  the  amount  of  the  eight  instalments  of  special  assess- 
monts,  by  reajson  of  his  agreement  to  pay  the  same.  He 
deprived  his  vendor  of  this  money  upon  the  promise  that 
he  would  pay  it  to  the  city  of  Omaha  upon  this  specific 
special  assessment.  It  would  be  manifestly  inequitable 
to  allow  him  to  retain  the  money  which  he  promised  his 
grantors  that  he  would  pay,  and  at  the  same  time  allow 
him  to  come  into  a  court  of  equity  and  ask  it  to  relieve 
him  from  his  agret^ment.  As  is  said  in  Equitable  Tt*ust 
Co.  i\  City  of  Omaha,  69  Neb.  342:  "If  appellant  does 
not  propose  to  pay  the  taxes  in  question,  w^hat  does  he 
propose  to  do  with  the  money  he  has  withheld  from  the 
owner  of  the  land?"  The  taxes  were  presumptively  valid, 
and  the  ow^ner  of  the  property  was  at  least  under  moral 
obligations  to  pay  them.  The  facts  in  the  cases  cited  by 
the  appellants  in  their  brief  are  clearly  distinguishable 
from  those  in  which  the  principle  herein  stated  is  laid 
down.  By  the  agi'eement  to  pay  tlie  specific  assessments, 
and  by  obtaining  the  benefit  of  the  deduction  of  the  amount 
of  the  same  as  a  part  of  the  consideration  for  the  property, 
the  appellees  are  estopped  to  maintain  an  action  to  set 
aside  the  apparent  lien  of  these  special  assessments. 

Omaha  Loan  &  Trust  Company  Savings  Bank : 

As  to  the  question  wh(^ther  the  Omaha  T^oan  &  Trust 
Company  Savings  Rank  is  estopped  to  deny  the  validity 
of  the  tax,  it  appears  that  the  property  in  controversy  was 
purchased  by  the  appellee  savings  bank  at  foreclosure 
sale;  that  upon  the  appraisal  of  the  property  for  sale  under 
the  decree,  the  appraisers  fixed  the  gross  value  of  the  same 
at  the  sum  of  $8,800;  that  certificates  of  liens  were  ol>- 
tained  and  liens  were  deducted  from  the  gross  appraisal 
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as  follows:  Regular  city  taxes,  $375.23;  special  assess- 
ments for  paving  in  paving  district  No.  48,  Jf  170.23 ;  special 
assessments  for  curbing  and  guttering  in  said  district  No. 
48,  $32.28;  regular  county  taxes,  |118.02.,  Total  liens, 
$695.76,  leaving  the  net  aj^praisal,  |8',104.24.  It  appears 
therefore  that  the  special  assessments  in  controversy, 
amounting  to  $202.51,  were  deducted  from  the  amount  of 
the  appraisement.  The  property  was  sold  to  the  plaintiff 
upon  its  bid  of  $5,425.  The  theory  upon  which  the  savings 
bank,  the  appellee,  urges  that  no  estoppel  has  arisen 
against  its  right  to  contest  the  validity  of  the  special  assess- 
ments is  that,  since  its  bid  was  only  $441  less  than  two- 
thirds  of  the  gross  appraised  value,  and  since  it  has  paid 
the  regular  city  and  county  taxes,  amounting  in  all  to 
$493.25,  it  derived  no  benefit  from  the  deduction  of  the 
special  a*ssessments,  and  therefore  comes  into  court  witli 
clean  hands,  having  done  e(iuity  in  the  premises  by  paying 
valid  taxes  to  a  larger  amount  than  the  advantage  it  gained 
by  the  deduction  of  both  special  assessments  and  regular 
taxes.  This  contention  is  based  upon  the  idea  that  the 
only  advantage  the  appellee  gained  was  the  difference  be- 
tween two-thirds  of  the  grass  appraised  value  and  the 
amount  of  its  bid;  but  the  amount  of  the  gross  appraised 
value  has  no  relation  to  the  inquiry,  and  cannot  be  taken 
into  consideration  in  determining  whether  or  not  the  ap- 
pellee has  received  the  benefit  of  the  deduction.  The  ques- 
tion is,  not  what  the  appellee  might  bid  if  no  liens  had 
been  deducted,  but  what  was  actually  done.  When,  in 
foreclosure  sales,  liens  are  deducted  from  the  appraisal, 
a  purchaser  who  buys  under  such  appraisal  will  be  pre- 
sumed to  hav(5  assumed  and  agreed  to  pay  the  liens,  unless 
something  to  the  contrary  appears  in  the  record.  There 
is  nothing  in  this  case  to  set  aside  the  presumption.  A 
full  discussion  of  the  question  of  whether  an  estoppel 
arises  under  such  circumstances  is  to  be  found  in  Omaha 
iiavincfs  Bank  v.  City  of  Omaha,  supra,  and  Equitable 
Trust  Co.  V,  City  of  Omaha,  supra,  also  in  the  concurring 
opinion  of  Sedgwick,  J.,  in  Hart  v.  Beard^ley,  supra.  We 
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are  of  the  opinion  that  the  district  court  erred  in  finding 
that  the  appelh^  was  not  estopped  to  contest  the  validity- 
of  the  8p<H*ial  assessments,  and  the  decree  should  be  modi- 
fied accordingly. 

ITarriet  L.  Pritchett: 

As  to  Harriet  L.  Pritchett,  appellee,  it  appears  that 
although  the  notice  of  the  meeting  of  the  city  council  as 
a  board  of  <H|ualization  was  defective,  yet  she  filed  a  pro- 
test before  the  board  as  to  the  repaying  of  Farnam  street, 
and,  so  far  as  that  street  is  concerncMi,  such  appearance* 
waiycHi  the  defcH't  in  the  notice  as  to  her.  It  is  therefore 
necessary  to  consider  wln^her  or  not  the  proceedings  were 
otherwise  regular  as  to  her.  The  charter  of  the  city  pro- 
viders, HOC.  110:  "It  shall  be  the  duty  of  the  mayor  and 
council  to  give  the  property  owners  in  said  district  30 
days  from  tlie  approval  and  publication  of  the  ordinance 
declaring  such  improvement  necessary,  to  designate  by 
petition  the  material  to  be  used  in  the  paving  of  the 
streets."  The  ordinance  which  ordered  street  improve- 
ment district  No.  597  repaved,  which  district  includes  the 
Famam  street  property  of  appellee  Pritchett,  required 
the  board  of  public  works  "to  publish  a  notice  to  property 
owners  within  said  street  improvement  district  No.  597  to 
select  the  material  for  the  pavement  within  their  district, 
and  to  notify  the  council  of  such  selection  within  30  days 
of  the  publication  of  such  notice;  the  hour  and  the  day 
of  the  expiration  of  said  30  days  to  be  made  in  said  publica- 
tion.'' In  accordance  with  the  ordinance  the  board  of 
public  works  publishetl  the  following  notice:  "Notice  is 
hereby  given  that  30  days  will  be  allowed  you  from  the 
first  day  of  publication  of  said  ordinance  No.  4245  within 
which  to  designate  by  petition  to  the  honorable  mayor  and 
city  council  of  the  city  of  Omaha  the  material  to  be  used 
in  repaving  said  Farnam  street.  Said  petition  must  be 
filed  with  the  city  clerk  prior  to  12  o'clock,  noon,  August 
31, 1897,  at  which  time  the  said  30  days  will  have  expired." 
This  notice  was  first  published  on  August  2,  1897,  and  by 
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its  terms  the  30  days  were  to  expire  at  noon  on  August.  31, 
1897.  It  is  apparent  therefore  that  the  30  days^  notice  by 
publication  was  not  given  as  required  by  the  ordinance. 
The  provisions  allowing  the  owners  of  property  abutting 
upon  any  contemplated  street' improvement  the  privilege 
of  designating  the  material  by  which  the  improvement  is 
to  be  made  are  eminently  just  and  fair.  When  the  in- 
dividual property  owner  is  compelled  to  be  charged  with 
the  burden  of  constructing  street  improvements  for  the 
benefit  of  the  general  public,  as  well  as  incidentally  for 
his  own  benefit,  it  is  proper  and  right  that  he  should  have 
a  voice  in  the  determination  of  the  material  to  be  used. 
It  is  he  who  bears  the  burden.  Out  of  his  pocket  comes 
the  money  to  pay  for  the  material  which  is  to  be  used. 
Provisions  in  a  city  charter  which  make  it  the  duty  of  the 
mayor  and  council  to  give  the  property  owners  in  an  im- 
provement district  30  days  from  the  approval  of  the  ordi- 
nance declaring  such  improvement  necessary  to  designate 
the  material  to  be  used,  and  provisions  in  an  ordinance 
bajsed  upon  said  provisions  of  the  charter  which  require 
the  publication  of  said  notice  for  30  days  are  mandatory, 
and,  unless  waived  in  some  manner  by  the  property  owner 
to  be  affected,  the  lack  of  such  notice  will  prevent  the 
council  from  acquiring  jurisdiction  to  levy  a  tax  to  pay  for 
such  improvement.  Morse  v.  City  of  Omaha,  67  Neb.  426. 
In  the  instant  case  it  appears  that,  before  the  expiration  of 
the  time  fixed  in  the  notice,  a  petition  signed  by  the  owners 
of  a  majority  of  the  foot  frontage  of  the  property  abutting 
on  Farnam  street,  and  designating  certain  material  as 
the  material  to  be  used,  was  filed  with  the  city  clerk,  and 
it  is  contended  by  the  city  that  this  waived  the  defect  in 
the  publication  of  the  notice.  This  alleged  waiver  has  not 
been  pleaded  in  the  answer.  If  the  city  relies  upon  the 
fact  that  the  failure  to  give  notice  was  waived  by  this 
action,  it  should  have  pleaded  the  facts  in  its  answer. 
Not  having  done  so,  it  cannot  take  advantage  of  the  alleged 
waiver  in  its  proofs.  No  such  issue  was  tendered  in  the 
casa    The  city  relied  upon  the  sufficiency  of  the  notice;  it 
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waa  fatelly  defective,  and  proof  of  circumstances  tending 
to  show  a  waiver  by  some  of  the  property  owners  was  out- 
side of  the  issues  in  the  case  and  cannot  be  considered. 
The  plea  is  of  the  nature  of  confession  and  avoidance,  is 
new  matt^  and  must  be  pleaded  in  order  to  be  considered 
by  the  court.  Lowe  v.  Prospect  Bill  Oemetery  Ass^n^  58 
Neb.  94;  Omaha  Fire  Ins.  Co.  v.  Johnnsen,  59  Neb.  349. 
AVe  are  of  the  opinion  that  by  the  failure  to  give  notice 
to  the  property  owners  to  designate  material  for  the  length 
of  time  prescribed,  the  council  did  not  acquire  jurisdiction 
to  levy  the  special  assessment  for  paving  against  the  prop- 
erty of  Harriet  L.  Pritchett  within  said  district,  and  that 
therefore  the  decree  of  the  district  court  with  reference  to 
this  appellee  is  correct  and  should  be  aflBrmed. 

It  appears  that  the  curbing  and  guttering  in  paving  dis- 
tricts numb(»r(Mi  48  and  67  were  ordered  after  the  streets 
in  said  districts  had  been  ordered  paved.  As  the  law  stood 
at  that  time,  the  city  council  had  the  power  to  order  curb- 
ing and  guttering  done  upon  streets  which  had  been 
ordered  paved,  without  any  petition  of  the  property  own- 
ers being  presented  for  that  purpose.  No  limitation  ex- 
isted upon  the  power  of  the  city  authorities  to  charge 
the  expense  of  such  work  upon  the  property  abutting  upon 
the  improvement.  For  a  discussion  of  the  law  as  it  then 
stood  see  Orr  v.  City  of  Omaha^  2  Neb.  (Unof.)  771;  City 
of  Omaha  v.  Gsantner,  4  Neb.  (Unof.)  52.  The  city  there- 
fore had  jurisdiction  to  levy  the  special  taxes  for  curbing 
and  guttering  in  paving  districts  numbered  48  and  67,  and 
such  taxes  were  properly  charged  upon  the  abutting  prop- 
erty. 

A  number  of  other  questions  are  discussed  in  the  able 
briefs  which  have  been  submitted,  but  since  these  considera- 
tions dispose  of  the  matters  in  controversy  they  will  not  be 
considered.  It  was  suggested  upon  the  argument  that  the 
opinion  of  the  court  was  desired  in  regard  to  a  number  of 
these  questions,  but  suffice  it  to  say  that  the  proper  func- 
tion of  the  court  is  to  decide  causes  which  have  actually 
arisen  and  not  to  anticipate  other  controversies. 
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We  recommend  that  the  cause  be  remanded  to  the  dis- 
trict court,  with  directions  to  modify  its  decree  so  as  to 
sustain  the  validity  of  the  curbing  and  guttering  taxes  in 
paving  districts  numbered  48  and  67,  and  to  dismiss  the 
action  as  to  the  Omaha  Loan  &  Trust  Company  Savings 
Bank.  As  to  all  other  matters  the  judgment  of  the  district 
court  should  be  affirmed. 

Oldham  and  Ames,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  cause  is  remanded  to  the  district  court,  with 
directions  to  modify  its  decree  so  as  to  sustain  the  validity 
of  the  curbing  and  guttering  taxes  in  paving  districts 
numbered  48  and  67,  and  to  dismiss  the  action  as  to  the 
Omaha  Loan  &  Trust  (^ompany  Savings  Bank.  As  to  all 
other  matters  the  judgment  of  the  district  court  is  affirmed. 

Judgment  accordingly. 

The  following  opinion  on  motions  for  rehearing,  leave 
to  amend  answers,  and  motions  to  modify  judgment,  was 
filed  January  5,  1905.    Judgment  modified: 

Letton,  C. 

Appellants  have  filed  motions  herein,  relating  to  that 
part  of  the  decree  in  favor  of  Harriet  L.  Pritchett,  for  re- 
hearing ;  for  leave  to  amend  answers  in  this  court,  and  that 
the  case  may  be  remanded  with  directions  to  permit  them 
to  amend  answers  below.  Since  appellants  seem  to  have 
misunderstood  the  language  of  the  opinion  as  to  the  time  of 
publication  of  the  notice  required  to  be  given  property 
owners  to  designate  the  material  which  they  desire  to  be 
used  in  repaving,  it  is  perhaps  advisable  to  state  that  it 
was  not  the  intention  of  the  court  to  hold  that  this  notice 
should  be  published  each  day  for  30  days.  Some  of  the 
ambiguity  may  come  from  the  fact  that  the  writer  adopted 
the  language  of  appellants'  brief,  wherein  it  is  stated: 
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"It  is  apparent  that  the  30  days'  notice  was  not  given  by 
publication  as  required  by  the  ordinance,"  The  statute 
and  ordinance  only  require  that  the  notice  be  published 
once,  notifying  the  propcTty  owners  that  they  must  within 
30  days  of  the  publication  of  such  notice  select  the  material 
to  be  uschI,  The  notice  in  this  case  was  published  on 
August  2,  1897.  It  stattMi  that  the  30  days  would  expire 
on  August  31,  1897,  at  noon,  which  was  incorrcHit.  Ap- 
pellants now  argue  that,  though  the  notice  informed  the 
property  owners  that  the  30  days  would  expire  at  noon  on 
August  31,  this  was  a  mere  irregularity,  because  the 
charter,  the  ordinance  and  the  notice  itself  informc»d  them 
that  they  had  30  days  from  the  publication  of  the  notice 
within  which  to  designate  said  material,  citing  Armstrong 
V.  MiddU'fitadt,  22  Neb.  711,  and  Scarborough  v.  Myrick, 
47  Neb.  794.  AVe  are  of  the  opinion  that  this  argument 
is  sound.  That  if,  in  fact,  30  days  had  elapsed  before  the 
council  took  any  action  upon  the  matter,  the  recital  in 
the  notice  that  the  time  would  expire  several  days  before 
the  30  days  (^lapscnl  would  be  m<»rely  an  irregularity,  and 
would  not  prevent  the  council  from  acquiring  jurisdiction. 
The  evid(»nce  shows  however  that,  on  the  first  day  of 
September,  1897,  and  before  the  expiration  of  30  days  from 
the  publication  of  the  notice,  the  council  acted,  and  passed 
an  ordinance  ordering  the  improvement  of  the  street  by 
repaving  with  shcn^t  asphaltum.  We  held  in  Morse  v.  City 
of  Omaha,  67  Neb.  42(5,  that  the  council  was  without  juris- 
diction to  act  until  the  expiration  of  the  30  days  given 
property  owners  to  seh^ct  material,  and  are  still  of  that 
opinion.  The  council,  therefore,  having  acted  before  the 
30  days  expired,  was  without  jurisdiction  to  pass  the  ordi- 
nance and  its  i)roc(H^dings  were  void. 

The  appellees  also  filed  motions  to  modify  the  judgment 
of  this  court  as  to  the  curbing  and  guttering  assessments 
in  paving  districts  numbered  48  and  67.  The  opinion  holds 
correctly  that  the  city  council  had  power  to  order  curbing 
and  guttering  done  upon  the  streets  which  had  been  ordered 
paved,  without  any  petition  of  the  property  owners  being 
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presented  for  that  purpose.  It  is  conceded,  however,  that 
no  notice  of  the  sitting  of  the  board  of  equalization  held 
to  equalize  such  taxes  in  said  districts  was  ever  given. 
This  being  so  the  assessment  was  unauthorized,  and  the 
taxes  are  void.  The  decree  of  the  district  court,  therefore, 
as  to  such  taxes  should  be  affirmed. 

At  the  hearing  our  attention  was  not  called  to  the  fact 
that  the  Omaha  Loan  &  Trust  Company  Savings  Bank 
was  the  owner  of  other  property,  the  taxes  upon  which  are 
in  controversy  in  this  suit,  besides  that  situated  in  dis- 
trict numbered  48.  The  opinion  therefore  only  relates  to 
the  property  of  the  bank  in  that  district,  and  the  decree 
should  be  modified  so  as  to  provide  that  the  action  of  the 
bank  be  dismissed  as  to  its  property  described  in  district 
numbered  48,  and  that  otherwise  the  judgment  of  the  dis- 
trict court  should  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  several  motions  of  appellants  herein  referreil  to 
are  overruled,  and  the  judgment  heretofore  entered  in  this 
case  is  so  modified  as  to  dismiss  the  action  of  the  Omaha 
Loan  &  Trust  Company  Savings  Bank  as  to  its  property 
in  paving  district  numbered  48  described  in  the  pleadings. 
In  all  other  respects  the  judgment  of  the  district  court  is 
affirmed. 

Judgment  modified. 

The  following  opinion  on  second  motion  for  rehearing 
was  filed  May  17,  1905.    Former  judgment  modified: 

1.  Paving:  Notice:  JuniBDionoN.  Under  the  statute  governing  cities 
of  the  metropolitan  class  (Compiled  Statutes,  1897,  ch.  12a,  sec. 
110),  property  owners  of  a  paving  district  must  be  allowed  30 
days  from  the  approval  and  publication  of  the  ordinance  declaring 
the  improvement  necessary  in  which  to  designate  by  petition  the 
material  to  be  used  in  repaving.  But  If  a  petition  signed  by  the 
property  owners  representing  a  majority  of  taxable  foot  frontage, 
designating  the  material  to  be  used,  is  filed,  the  mayor  and  council 
wiU  not  lose  jurisdiction  of  the  proposed  Improvement  by  acting 
upon  such  petition  before  the  30  days  has  expired.  If  no  other 
39 
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petition  Is  filed  within  that  time  from  which  it  appears  that  the 
necessary  number  of  property  owners  have  within  the  30  days 
designated  another  material. 

2. :  PBTinoN:  SiGifAixjBB  or  Cobfobatioit.    The  president  of  a 

corporation  is  the  proper  party  to  sign  a  petition  for  repaying 
on  behalf  of  the  corporation.  His  signature  will  not  be  held 
invalid  as  unauthorized,  although  the  board  of  directors  took 
no  action  thereon,  if  it  appears  from  the  evidence  that  it  had 
for  some  time  prior  to  such  signing  been  customary  for  the 
president  to  sign  such  petitions  on  behalf  of  the  corporation  with- 
out express  authority  from  the  directors,  and  that  the  directors 
knew  of  this  custom  and  consented  thereto,  and  had  reason  to 
believe  that  the  president  had  signed  the  petition  in  question, 
and  made  no  objection  thereto  until  the  improvement  had  been 
entered  upon,  relying  upon  the  validity  of  such  signature  to  bind 
the  corporation. 

3. :  :  '    .    The  board  of  education  of  the  school  dis- 

trict of  Omaha  may  authorize  its  president  to  sign  such  petition 
in  the  name  of  the  board,  and  the  signature  of  the  board  by  its 
president  pursuant  to  such  authority  will  bind  the  school  dis- 
trict 


4. :  Stbeet  Intebsbctions:  AssiasMHNTS :  Injunctiow.    It  is  the 

duty  of  the  city  council  to  provide  available  funds  with  which  to 
pay  for  street  intersections  before  ordering  the  improvement. 
But  after  the  improvement  Is  made  and  the  intersections  actually 
paid  for  by  the  city,  special  assessments  against  abutting  property 
cannot  be  enjoined  on  the  ground  that  this  fund  with  which  to  pay 
for  the  street  intersections  was  not  available  at  the  time  the  im- 
provement was  ordered. 

Sedgwick,  J. 

This  motion  for  rehearing  involves  principally  the  con- 
clusion of  the  former  opinions  in  regard  to  the  assessment 
against  the  prop^^rty  of  the  plaintiff  below,  Harriet  E. 
Pritchett.  In  the  opinions  heretofore  filed  this  assess- 
ment is  held  invalid  because  30  days,  from  the  approval 
and  publication  of  the  ordinance  declaring  such  improve- 
ment necessary,  was  not  allowed  the  property  owners  in 
which  to  designate  by  a  petition  the  material  to  be  used. 
The  statute  does  not  provide  for  the  giving  of  notice  other 
than  the  publication  of  the  ordinance  declaring  the  im- 
provement necessary,  but  the  ordinance  enacted  provided 
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that  the  board  of  public  works  should  publish  a  notice  to 
property  owners  to  select  the  material  for  the  pavement, 
and  also  provided  that  the  hour  and  day  of  the  expiration 
of  the  30  days  should  be  stated  in  the  notice.  Accordingly 
notice  was  published  that  the  30  days  would  expire  on  the 
31st  day  of  August,  1897,  and  this  notice  was  first  pub- 
lished on  the  2d  day  of  August,  so  that  by  its  terms  the 
notice  did  not  allow  30  days  from  the  publication  thereof 
in  which  to  make  the  selection  of  materials. 

A  majority  of  the  property  owners  united  in  a  petition 
designating  the  materials  to  be  used,  and  after  this  petition 
was  filed,  and  before  30  days  from  the  publication  of  the 
notice  had  expired,  the  council  acted  upon  the  petition 
and  designated  the  materials  as  in  the  petition  requested. 
It  was  held  in  the  former  opinions  that  the  action  of  the 
council  was  invalid  because  it  did  not  allow  the  full  30 
days  for  making  the  selection.  The  plaintiff  Harriet  E. 
Pritchett  did  not  sign  the  petition  nor  take  any  part  in 
making  the  selection  of  materials.  It  was  said  in  the 
opinion  that  this  point  has  been  determined  in  the  case  of 
Morse  v.  City  of  Omaha,  67  Neb.  426,  and  that  it  was  there 
held  that  the  mayor  and  council  were  without  jurisdiction 
to  determine  the  materials  to  be  used  in  paving  until  after 
the  30  days  had  expired.  We  think  this  was  an  error,  a^ 
this  precise  point  was  not  involved  in  the  case  of  Morse 
V.  City  of  Omaha,  supra,  and  the  question  is  now  a  new 
one  before  this  court.  As  the  plaintiff  Pritchett  did  not 
unite  in  the  petition  selecting  the  materials,  she  is  not, 
of  course,  estopped  thereby  to  now  contend  that  the  peti- 
tion was  insufiicient  or  that  the  council  acted  prematurely 
thereon.  It  is  insisted  on  behalf  of  the  city  that,  since  a 
majority  of  the  property  owners  united  in  selecting  the 
materials,  the  council  might  act  thereon  as  soon  as  the 
I>etition  was  filed,  and  that  it  was  unnecessary  to  delay 
the  full  period  of  30  days  for  any  further  action  on  the 
part  of  the  property  owners  in  regard  to  selecting  ma- 
terials. We  think  that  this  reasoning  is  not  conclusive 
to  the  extent  insisted  upon  by  the  city. 
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The  statute  provides  that  when  the  same  person  signs 
more  than  one  petition,  his  signature  shall  be  counted  upon 
the  petition  hu^t  signed.  The  matter  of  the  selection  of 
materials  for  the  paving  is  an  important  one,  and  a  prop- 
erty owner  might  upon  full  investigation  be  dissatisfied 
with  his  fii*st  conclusion,  and,  although  a  majority  had  peti- 
tioned for  certain  materials,  it  would  appear  to  be  entirely 
competent  for  the  property  owners  to  change  their  deter- 
mination at  any  time  within  30  days.  So  that  if  a  second 
petition  had  been  filed  within  the  time  limited,  in  which 
some  of  the  former  petitiontTs  should  join,  and  which  was 
signed  by  the  owners  of  half  of  the  foot  frontage  of  the 
district,  requesting  a  different  material  from  the  one  first 
designatcKl,  the  council  would  no  doubt  have  been  requireil 
to  act  upon  this  second  petition.  This,  however,  in  this 
case  was  not  done,  and  since  no  other  petition  was  tendered 
to  the  council,  nor  any  different  determination  made  by 
(he  property  owners  within  the  30  days,  it  does  not  appear 
that  this  plaintiff  wtis  in  any  way  injured  by  the  action 
of  the  city  council  in  that  regard.  The  presumption  must 
be,  upon  this  record,  that  a  majority  of  the  property  own- 
(»rs  desired  the  council  to  take  the  action  that  it  did  in 
determining  the  materials  to  be  used.  Nothing  appears  in 
the  record  to  the  contrarj-.  We  think  therefore  the  con- 
clusion reached  in  the  former  opinions  upon  this  point  is 
eri*oneous. 

2.  There  were  other  grounds  urged  in  the  briefs  of  the 
parties  for  holding  this  a*ss(*ssment  erroneous,  which  it  was 
said  in  the  former  opinions  it  was  not  necessary  to  consider 
because  of  the  conclusion  tluTe  reach(Hl.  Upon  the  argu- 
ment before  the  court  in  this  motion  thcTefore  the  other 
grounds  were  discussed,  and  it  becomes  necessary  for  us 
to  look  into  the  whole  record  to  determine  whether  there? 
is  any  other  reason  for  holding  this  assessment  invalid. 
The  questions  discussed  in  the  briefs  and  oral  arguments 
mainly  depend  upon  (he  sufficiency  of  the  original  petition 
of  the  property  owners  for  the  n^paving  in  question.  The 
statute  (Compiled  Statutes,  1897,  ch.  12a,  sec.  110)  provides 


Vol.  72]  SEPTEMBER  TERM,  1904.  565 


Eddy  V.  City  of  Omaha. 


that :  "No  repaying  shall  be  ordered  except  upon  the  peti- 
tion of  the  owners  of  a  majority  of  the  taxable  front  feet  in 
any  improvement  district.'^  The  plaintiffs  objected  to  the 
genuineness  and  validity  of  many  of  the  signatures  to^  this 
petition.  The  trial  court  concluded  that  the  petition  was 
insuflftcient,  and,  in  doing  so,  rejected  the  alleged  signatures 
of  the  Omaha  Savings  Bank,  Nebraska  National  Bank  of 
Omaha,  the  Byron  Reed  Co.,  and  the  Coad  Real  Estate  Co. 
The  names  of  these  corporations  were  signed  to  the  petition 
in  each  instance  by  the  president  of  the  corporation,  and 
represented  the  frontage  of  463.2  feet.  The  contention  was 
that  it  did  not  sufficiently  a^ear  that  the  president  sign- 
ing for  the  corporation  was  sufficiently  authorized  so  to 
do.  The  findings  of  the  court  upon  this  point  were:  (a) 
"That  at  the  time  of  signing  the  petition  for  repaying  for 
and  in  behalf  of  the  corporation,  and  for  a  long  time  prior 
thereto,  it  had  been  the  custom  and  usage  of  the  president 
of  the  corporation  to  sign  for  and  on  its  behalf  petitions 
for  the  improvement  of  streets  by  paving,  or  repaying, 
without  first  consulting  the  board  of  directors  or  without 
rweiving  special  authority  from  them  so  to  do.  (6)  That 
the  board  of  directors  of  said  corporation  had  knowledge 
of  such  custom  and  usage  on  the  part  of  said  president, 
made  no  protest  and  never  objected  thereto,  and  at  all 
times  acquiesced  in  such  custom  and  usage,  (c)  That  the 
board  of  directors  at  no  time  by  resolution  specially  author- 
ized the  president  to  sign  for  and  in  behalf  of  the  corpora- 
tion the  petitions  for  the  repaying  of  Parnam  street  in 
district  No.  597,  nor  was  such  authority  conferred  by  the 
articles  of  incorporation  or  by-laws  thereof.''  The  con- 
clusion of  the  court  was  that  the  signing  by  the  presidents 
of  the  respective  corporations  was  not  autliorized.  In  this 
we  think  the  court  was  mistaken.  Authorities  are  cited 
by  the  appellees  which  discuss  the  powers  of  corporations, 
but  this  is  not  a  question  of  ultra  vires.  The  corporation 
had  power  to  join  in  this  petition.  The  question  was  as  to 
the  manner  of  exercising  that  power.  The  statute  provides 
that  a  deed  of  the  corporation  may  be  executed  by  the 
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president.  There  can  be  no  doubt  that- the  president  was 
the  proper  oflScer  to  sign  this  petition  in  behalf  of  the 
corporation.  It  was  the  province  of  the  board  of  directors 
to  determine  whether  or  not  he  should  so  sign  it.  It  is 
not  contended  that  the  action  of  the  president  was  contrary 
to  the  wishes  of  the  board  of  directors.  It  appears  that 
no  express  authority  waB  given  him  by  the  board  of  direct- 
ors to  sign  the  name  of  the  corporation.  If  the  board  of 
directors  knew  that  it  had  been  the  custom  of  the  president 
to  act  for  the  corporation  in  regard  to  such  petitions^  and 
if  the  president  in  pursuance  of  such  custom  had  acted 
upon  this  petition,  thereby  Teading  all  parties  interested 
to  suppose  that  the  corporation  had  authorized  the  action, 
and  if  the  board  had  acquiesced  in  such  action  until  the 
time  that  this  suit  was  begun,  other  parties  in  the  mean- 
time having  acted  upon  it  supposing  that  it  was  the  desire^ 
of  the  corporation  to  be  bound  upon  this  petition,  there 
can  be  no  doubt  that  the  board  of  directors,  and  the  cor- 
poration which  they  represented,  would  be  estopped  there- 
after to  deny  the  validity  of  the  corporate  signature  so 
executed  by  the  president;  and  if  the  corporation  itself 
would  at  the  time  of  the  commencement  of  this  action  bo 
bound  by  the  signature  of  the  president,  there  can,  of 
course,  be  no  reason  for  allowing  a  third  party  to  object 
to  the  suflSciency  of  the  signature  ui)on  grounds  that  would 
not  be  available  to  the  corporation  itself. 
.  It  is  said  that  the  evidence  is  not  sufficient  to  establish 
the  custom  or  usage  relied  upon,  at  least  as  to  some  of  the 
corporations  nanunl.  Special  reference  is  made  to  the 
evidence  of  Mr.  Slanderson,  president  of  the  Omaha  Sav- 
ings Bank,  and  of  Mr.  Yates,  president  of  the  Nebraska 
National  Bank.  Mr.  Yates  was  questioned  and  testified 
as  follows : 

Q.  And  when  you  signed  this  you  were  president  of  the 
bank  and  one  of  the  directors? 

A.  I  was  president  and  one  of  the  directors. 

Q.  Did  you  consult  with  the  other  directors  in  reference 
to  this  pavement  in  signing  this  petition? 
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A.  According  to  my  recollection  I  did. 

Q.  What,  if  anything,  Mr.  Yates,  did  the  other  directors 
of  the  bank  say  to  you  in  reference  to  this  paving  and  you 
signing  for  the  bank? 

A.  I  can't  rcHrall  exactly  what  was  said,  but  it  was  the 
judgment  of  the  directors  that  the  pavement  was  desir- 
able. 

Q.  And  they  so  informed  you? 

A.  And  I  was  so  informed. 

There  is  no  evidence  that  the  directors  ever  repudiated 
the  action  of  the  president.  They  acquiesced  therein,  and 
there  can  be  no  doubt  that  at  the  time  this  action  was 
begun  the  corporation  was  estopped  to  deny  the  power  of 
the  president  to  bind  the  corporation  by  his  signature. 
It  was  not  necessary  to  show  a  general  custom  or  usage 
in  that  r^ard.  Without  going  into  a  detailed  discussion 
of  the  evidence  as  to  the  other  corporations  named,  it  is 
sufficient  to  say  that  it  is  equally  conclusive.  It  is  con- 
tended that  the  views  above  announced  are  inconsistent 
with  the  rule  established  in  Morse  v.  City  of  Omaha,  67 
Neb.  426.  We  do  not  so  regard  it.  In  that  case  it  ap- 
peared affirmatively  that  the  directors  had  no  knowledge 
that  any  action  had  been  taken  purporting  to  authorize 
the  improvement  on  behalf  of  the  corporation.  It  did 
not  appear  that  the*  circumstances  were  such  that  they 
ought  to  have  taken  notice  that  the  president  had  signed 
for  the  corporation.  The  trial  court  found  that  the  signa- 
ture of  the  corporation  by  its  president  was  unauthorized, 
and  that  finding  was  not  set  aside  by  this  court  If  463.2 
feet  be  added  to  the  foot  frontage  found  by  the  trial  court 
to  be  properly  represented  upon  the  petition,  there  is  a 
clear  majority  required  by  the  statute.  Unless  some  of 
the  questioned  property  which  was  counted  by  the  trial 
court  as  being  properly  represented  upon  the  petition 
should  be  excluded,  the  petition  was  sufficient. 

3.  The  property  of  the  school  district  was  included  in 
the  findings  of  the  court  as  properly  represented  upon  the 
petition.     The  signature  upon  the  petition  was  "Board 
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of  Education,  by  Jonuthan  Edwards,  Prost.,'^  and  it  repre- 
sented a  frontage  of  2 J  5.5  feet.  The  title  to  the  property 
in  question  was  vested  in  the  school  district  of  Omaha. 
The  board  of  education  has  control  of  the  property  of 
the  school  district.  It  is  authorized  to  determine  th(» 
qu(^4i()n  as  to  whetlier  the  paving  would,  or  would  not,  be 
a  bt^nefit  to  the  school  district,  and  no  other  authority 
is  authorized  so  to  do.  It  appears  from  the  record  that, 
by  a  resolution  of  the  board  of  directors,  the  president 
of  the  board  was  directed  to  sign  the  petition  in  question, 
and  there  can  be  no  doubt  that  the  president  of  the  board 
in  signing  the  petition  signed  for  the  school  district  of 
Omaha,  and  intended  thereby  to  bind  the  property  of  the 
distri<!t,  and  that  the  board  which  dir(H!ted  him  so  to  do 
was  fully  authorized  to  have  so  directed.  We  think  then* 
is  no  doubt  that  the  trial  court  was  right  in  counting  this 
property  as  included  in  the  petition. 

It  is  confess(»d  in  the  brief  that  the  trial  court  was  also 
right  in  counting  the  property  of  the  Imperial  Loan  and 
Trust  Company  which  amounted  to  57  fc^t  frontage.  One- 
half  of  the  taxable  frontage  of  this  improvement  was 
5,79iS.55  feet.  The  amount  of  the  frontage  represented 
upon  the  petition  and  not  in  dispute  was  5,108.57  feet; 
a<ld  to  this  the  foot  frontage  represented  by  the  four  cor- 
porations above  named,  the  board  of*  education,  and  Im- 
perial Loan  &  Trust  Company,  and  the  amount  repre- 
sent(Hl  upon  the  petition  (5,844.27  feet)  constituted  the 
foot  frontage  required  by  the  statute.  It  is  not  necessary 
therefore  to  examine  as  to  the  validity  of  other  signatures 
discussed  in  the  briefs. 

4.  It  is  cont(»nded  that  the  city  council  was  without 
jurisdiction  to  order  the  improvement  in  question  because, 
as  it  is  alleged,  there  were  not  sufficient  funds  available  to 
pay  for  the  street  and  alley  intersections.  It  appears  from 
the  stipulation  that  the  cost  of  paving  the  intersections 
was  found  to  be  ?5,392.88,  and  that  at  the  time  the  im- 
provement was  ordered  the  cash  balance  in  the  "paving 
fund"  was  |6,016.98.    At  the  general  election  held  three 
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months  before  the  improvement  was  ordered,  bonds  for  this 
purpose  were  authorized  in  the  amount  of  f  25,000  pursuant 
to  the  provisions  of  the  statute.  These  bonds  were  after- 
wards issued  and  sold,  and  the  money  had  been  placed  in 
the  paving  fund  before  it  was  necessary  to  pay  for  the 
street  intersections.  Under  this  condition  of  the  record 
it  is  not  necessary  to  determine  when  the  funds  necessary 
to  pay  for  these  intersections  might  be  said  to  be  "avail- 
able.'' Nor  is  it  necessary  to  determine  whether  it  was  the 
duty  of  the  city  council  to  make  such  provisions  that 
cash  would  actually  be  in  the  paving  fund  with  which 
to  pay  for  these  intersections  before  the  improvement  was 
ordered. 

In  Morse  v.  City  of  Omaha,  67  Neb.  426,  after  disposing 
of  the  questions  necessary  to  a  determination  of  the  case, 
the  writer  of  the  opinion  proceeded  to  decide  oth«  ques- 
tions, to  a  discussion  of  which  it  was  said  counsel  had 
devoted  much  of  their  briefs  and  oral  argument.  In  deter- 
mining whether  it  was  necessary  that  there  should  be  a 
specific  declaration  in  the  ordinance  that  the  improve- 
ment was  necessary,  the  writop  said : 

"In  the  provision  for  a  petition  of  the  abutting  owners, 
the  legislature  has  spoken  clearly  and  in  mandatory  tones. 
So  also  with  the  provision  regarding  the  status  of  the 
intersection  fund.  There  is  no  difficulty  under  the  au- 
thorities and  this  statute  to  hold  these  provisions  jurisdic- 
tional." 

It  appt^ars  from  the  further  discussion  at  that  point 
that  this  statement  quoted  was  purely  dictum.  We  do  not 
feel  bound  by  it.  The  provision  that  there  must  be  "funds 
available'-  for  the  intei*sections  when  the  improvement  is 
ordered  appc^ars  to  be  for  the  benefit  and  protection  of 
the  city  itself  and  the  general  taxpayers  therein.  It  may 
be  that  the  council  could  be  prevented  from  ordering  such 
improvements  as  these  without  "funds  available'^  for  the 
street  intersections.  If  it  should  be  thought  that  ordering 
the  improvement  was  not  justifiable  while  the  paving  fund 
waB  in  the  condition  shown  by  this  record,  which  is  by 
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no  meajtts  clear,  we  have  no  hesitation  in  concluding  that 
after  the  improvement  had  been  made  and  the  intersections 
paid  for  by  the  city,  the  property  owner  could  not  avoid 
the  payment  of  the  assessment  against  his  property  upon 
the  ground  that  the  council  exceeded  its  authority  in  order- 
ing the  improvement  without  first  providing  the  cash  with 
which  to  pay  for  the  intersections. 

It  follows  that  the  assessment  against  the  property  of 
the  plaintiff  Pritchett  was  valid,  and  that  the  decree  of 
the  district  court  should  also  be  modified  so  as  to  sustain 
that  assessment. 

With  this  exception  the  former  opinions  herein  are 
adhered  to. 

JUDOMBNTS   MODIFIED. 


AViLLIAM  W.  WHBATLEY,  TREASURER,  ET  AL,,  APPELIiEES,  V. 

Chamberlain  Banking  House  et  al.,  appellants. 

Filed  Octobeb  20, 1904.    No.  13,607. 

Appeal  from  the  district  court  for  Johnson  county: 
John  S.  Stull,  Judge.    Revci-sed. 

H.  F.  Rose.  W.  R.  Com  stock  and  Ed  M.  Tracy,  for  ap- 
pellants. 

Jay  C.  Moore  and  Hugh  La  Master,  contra. 

Letton,  C. 

The  issues  and  facts  in  this  case  are  substantially  the 
same  as  those?  in  the  ca-se  of  the  National  Bank  of  Com- 
tnerce  of  Kansas  City  v.  Chamberlain,  ante,  p.  469,  and 
the  proper  disposition  of  this  case  is  controlled  by  the 
decision  in  that.  The  judgment  of  the  district  court  upon 
the  issues  in  this  proce(xling  shimld  be  reversed. 

Ames  and  Oldham^  CC,  concur. 
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By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded  to  the  lower  court  for  further  pro- 
ceedings in  accordance  with  the  opinion  in  National  Bank 
of  Commerce  of  Kansas  City  v.  Chamberlain. 


Bevebsed. 


Emma  Snell  v.  Lewis  Rub. 

Filed  October  20, 1904.    No.  13,628. 

Statute  of  Limitations.  The  provisions  of  sections  10  and  16  of  the 
code,  known  as  the  statute  of  limitations,  do  not  apply  to  actions 
upon  domestic  judgments. 

Error  to  the  district  court  for  Neuiaha  county :    Albert 
H.  Babcock,  Judge.     Reversed, 

J.  S.  McCarty  and  H.  A.  Lambert,  for  plaintiflf  in  error. 

S.  P.  Davidson^  contra. 

Letton,  C. 

The  question  presented  in  this  case  is  whether  or  not  the 
provisions  of  the  statute  of  limitations  of  this  state  apply 
to  an  action  upon  a  dormant  domestic  judgment.  The 
plaintiflf  in  error  cont^^nds  that  the  provisions  of  the  statute 
do  not  apply  to  an  action  brouj^ht  in  this  state  upon  such 
'^  judgment,  while  on  the  other  hand  the  defendant  in  error 
intends  that  the'  provisions  of  section  16  of  the  code, 
which  provide  "An  action  for  relief  not  hereinbefore  pro- 
vidiHl  for,  can  only  be  brought  within  four  years  after  the 
cause  of  action  shall  have  accrued,"  apply.  The  judgment 
sued  upcm  was  rendered  in  1897,  and  was  dormant  at  the 
time  this  action  was  commenced.  The  argument  of  the 
plaintiff  in  error  substantially  is  that,  since  an  execution 
may  issue  upon  the  judgment  for  a  period  of  five  years 
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after  its  rendition,  it  could  not  have  been  the  intention 
of  the  legislature  to  bar  the  bringing  of  an  action  upon 
the  same  claim  while  it  was  still  an  enforceable  judgment, 
and  that,  since  the  c(Kle  was  enacted  as  a  whole,  the  sec- 
tions which  provide  that  a  judgment  shall  not  be  a  lien 
upon  real  estate  after  the  expiration  of  five  years  from 
the  rendition  thereof  unless  an  execution  is  issued,  and 
which  provide  for  revivor  of  dormant  judgments,  and  the 
sections  of  the  statute  of  limitations  which  provide  that 
an  action  may  be  brought  upon  foreign  judgments  within 
five  years,  are  to  be  construed  together,  and  make  it  plain 
and  obvious  that  the  legislature  never  intended  that  the 
statute  of  limitations  should  apply  to  domestic  judgment-s. 
On  the  other  hand,  defendant  in  error  insists  that  the 
provisions  of  section  16  are  broad  and  sweeping  in  their 
terms  and  embrace  actions  of  every  nature  other  than  those 
specifically  mentioned. 

In  examining  this  question  we  have  been  able  to  re- 
(»eive  but  little  light  from  adjudications  in  other  states, 
the  statutes  of  limitations  of  the  several  states  being  so 
different  in  their  provisions  that  the  decisions  in  each  state 
are  largely  determined  and  governed  by  the  local  statute. 
The  provisions  of  the  code  of  the  state  of  Ohio  with  ref- 
erence to  the  lien  of  judgments,  the  time  at  which  they 
became  dormant,  and  the  limitation  of  actions  upon  the 
same,  were  the  same  as  those  of  this  state  are  now,  in 
1864,  when  the  case  of  Tyler's  Executors  v.  Winslaw^  15 
Ohio  St.  364,  was  decide<l  by  the  supreme  court  of  that 
state,  except  that  our  statute  limits  the  time  for  bringing 
an  action  upon  a  foreign  Judgment  to  five  ywirs,  while  no 
mention  was  made  in  the  Ohio  statute  of  actions  upon 
foreign  judgmcaits.  In  that  cast-  it  was  contended  that  a 
domestic  judgment  was  a  "specialty"  and  became  dormant 
within  15  years,  as  provided  by  the  statute.  The  court 
held,  however,  that  a  domestic  judgment  was  not  a 
specialty.  It  was  further  conU^ndcxl  that  the  four  years' 
limitation  upon  the  bringing  of  all  actions  not  specifically 
enumerated  in  the  statute  applied.     In  this  connection, 
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however,  the  Ohio  court,  in  the  case  above  mentioned,  say : 
^'A  domestic  judgment  is  not  embraced  in  the  limitation 
of  four  years  provided  in  the  last  clause  of  the  section, 
for  the  obvious  reason,  among  others,  that  by  a  con- 
temporaneous act,  taking  effect  on  the  same  day  with 
this,  it  was  provided  that  such  judgments  should  not 
become  dormant  until  after  five  years.  This  court,  how- 
ever, are  of  opinion,  that  the  judgments  of  the  courts  of 
this  state  are  not  subject  to  any  of  the  provisions  of  the 
section  under  consideration.  By  this  section,  actions  are 
limited  to  the  specific  period  of  each,  ^after  the  cause  of 
such  action  shall  have  accrued^  or,  'after  such  right  of 
action  shall  have  accrued/  We  think  that  a  fair  construc- 
tion of  this  language,  according  to  its  ordinary  import, 
excludes  domestic  judgments;  and  was  intended,  by  the 
legislature,  to  apply  to  claims  that  accrue  by  maturity, 
or  arise  by  the  happening  of  events  that  give  a  right  of 
action,  as  usually  understood.  It  can  hardly  be  supposed 
that,  without  any  specific  provision  to  that  effect,  it  was 
understood  that  the  merging  of  a  cause  or  right  of  action, 
as  ordinarily  understood,  in  a  judgment,  was  the  accruing 
of  a  cause  of  action.  Surely  the  object  of  adjudicating 
a  claim  or  'cause  of  action,'  and  the  rendition  of  judg- 
ment thereon  is  not  to  mature,  or  'accrue,'  a  right  of 
action;  but  to  terminate  a  cause  of  action  in  a  judgment 
finally  determining  the  rights  of  the  parties,  and  to  secure 
the  remedies  that  follow  a  judgment.  Undoubtedly  a  judg- 
ment is  a  cause  or  right  of  action  of  the  highest  nature, 
and  that  such  action  accrues  when  the  judj^inent  is  ren- 
dered; but  its  objects  and  purposes  are  ordinarily  so  for- 
eign to  the  mere  maturity  or  accruing  of  a  right  of  action 
that  it  would  be  deemed  singular  to  speak  of  the  rendition 
of  a  judgment,  merging  an  adjudicated  claim,  as  the  accru- 
ing of  a  cause  of  action;  and  especially  would  this  be 
so,  in  relation  to  a  domestic  judgment,  where  the  only 
purpose  of  obtaining  it  may  be  the  remedies  that  follow." 
This  case  was  decided  after  the  adoption  of  the  statutory 
provisions  which  are  construed  in  the  opinion  by  the  ter- 
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ritory  of  Nebraska,  and  this  court,  therefore,  is  not  bound 
fcy  the  well  known  principle  of  statutory  construction  to 
follow  the  decision.  It  seems  to  us,  however,  that  the  view 
taken  by  the  Ohio  court  is  in  consonance  with  right 
principles.  In  this  state  a  judgment  does  not  lose  its 
vital  force  by  the  expiration  of  five  years  after  its  rendi- 
tion without  the  issuance  of  an  execution  thereupon.  It 
is  not  dead,  but  sleepeth.  This  court  has  held  that  a 
sale  of  real  estate  made  upon  a  dormant  judgment  cannot 
be  attacked  collaterally  after  confirmation,  Gillespie  v. 
SiJcitzer,  43  Neb.  772,  and  that  the  payment  of  a  dormant 
judgment  cannot  be  recovered  back.  Oerecke  v.  Campbell, 
24  Neb.  806.  In  some  states,  at  the  expiration  of  the 
statutory  period,  a  judgment  becomes  actually  dead  and 
is  possessed  of  no  force  or  potency  for  any  purpose  what- 
soever, but  such  is  not  the  case  in  Nebraska. 

An  action  may  be  brought  in  this  state  upon  a  foreign 
judgment  within  five  years  after  its  rendition ;  and  it  hardly 
seems  probable  that  the  legislature  would  debar  its  citizens 
from  the  same  rights  which  it  grants  a  creditor  in  a  foreign 
state.  Further,  since  by  the  issuance  of  an  execution 
within  five  years  a  judgment  may  be  kept  alive  in  this 
state,  or  if  dormant  it  may  be  revived,  we  would  have  the 
anomalous  situation  of  a  judgment  being  enforceable  by 
execution,  or  revivable  by  proceedings  for  that  purpose, 
and  not  enforceable  by  action  after  four  years  from  its 
rendition.  We  are  not  forgetful  of  the  language  used  in 
certain  opinions  rendered  by  this  court.  State  v.  School 
district,  30  Neb.  520,  528;  Beall  v.  McMenemy,  63  Neb.  70, 
wherein  it  is  said  in  general  terms  that  by  section  16  of 
the  code  the  legislature  intended  to  cover  every  form  of 
action;  such  language,  however,  must  be  taken  as  apply- 
ing to  the  specific  case  which  the  court  was  then  consider- 
ing, and  under  the  view  taken  by  the  Ohio  court,  this 
language  is  not  applicable  to  an  action  upon  a  domestic 
judgment.  Statutes  of  limitations  are  intended  as  statutes 
of  repose,  but  where  the  right  of  enforcement  of  a  judg- 
ment by  execution  still  exists  after  the  bar  which  it  is 
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claimed  the  statute  interposes  to  an  action  has  taken 
effect,  the  bar  i^  of  no  avail  so  far  as  preventing  the 
collection  of  the  debt  is  concerncxl.  Hence  the  statute  fails 
of  its  purpose  as  a  statute  of  repose.  We  cannot  believe 
that  the  legislature  intended  to  fix  such  a  short  time  within 
which  an  action  upon  a  domestic  judgment  might  be  main- 
tained, and  at  the  same  time  leave  the  judgment  open  to 
enforcement  by  execution. 

In  this  state  a  judgment  plaintiff,  who  has  suffered  his 
judgment  to  become  dormant  by  failure  to  issue  an  execu- 
tion upon  the  same  within  five  years,  may  prosecute  pro- 
ceedings in  revivor.  We  see  no  reason  why  he  may  not  be 
permitted  to  enforce  the  same  by  action  if  the  debt  has  not 
been  paid.  This  has  been  the  general  rule  in  regard  to 
dormant  judgments  in  most  jurisdictions.  See  2  Free- 
man, Judgments  (4th  ed.),  sec.  432,  p.  751. 

The  right  to  i)rosecute  revivor  proceedings  and  the  right 
to  maintain  an  action  upon  the  judgment  are  merely  cumu- 
lative remedies.  The  plaintiff  may  have  either  or  both, 
as  he  sees  fit.  We  hold,  therefore,  that  an  action  may  be 
brought  upon  a  dormant  judgment  and  that  the  pro- 
visions of  the  statute  of  limitations  do  not  apply  to  actions 
upon  domestic  judgments. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Oldham  and  Ames,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded  for  further  proceedings. 

Reversed.  . 
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In  the  Matter  of  the  Application  op  Fred  H.  Krug 
FOR  A  Liquor  License. 

Filed  Novembeb  2, 1904.    No.  13,433. 

L  New  Trial.  A  motioti  for  a  new  trial  Is  not  necessary  In  order  to 
obtain  a  review  of  the  judgment  of  the  district  court  entered  on 
the  hearing  of  an  appeal  taken  from  an  order  of  a  licensing 
board  granting  or  refusing  a  license  to  sell  fntoxlcatlng  liquors. 
Bennett  v.  Otto,  68  Neb.  652. 

t.  Liquor  license.  Under  the  provisions  of  section  1,  chapter  50, 
Compiled  Statutes,  1903,  the  licensing  board,  upon  the  hearing  of 
an  application  to  grant  a  liquor  license,  must  pass  upon  the 
character  and  standing  of  the  applic&nt  and  his  citizenship,  and 
the  board  is  without  authority  to  delegate  these  functions  to 
another  person  or  corporation  by  issuing  the  license  in  the  name 
of  one  shown  to  be  not  the  real  party  In  interest,  upon  the  under- 
standing that  such  person  or  corporation  will  select  a  person  to 
conduct  the  business  under  the  license.  In  re  Tiemey,  71  Neb. 
704. 

3, .    The  board  of  fire  and  police  comminioners  of  a  city  of 

the  metropolitan  class  is  without  authority  to  grant  a  license 
to  sell  intoxicating  liquors  where  the  undisputed  evidence  dis- 
closes that  the  applicant  has  no  interest  in  the  license  appUed 
for,  and  that  the  same  is  for  the  exclusive  use  and  bMssAt  of  a 
third  party  who  is  to  be  the  unqualified  owner  and  proprietor 
of  the  business  of  dealing  in  amd  selling  intoxicating  liquors  for 
the  sale  of  which  the  license  is  granted. 

4. .    A  license  to  deal  in  intoxicating  liquors  is  in  the  nature 

of  a  personal  trust,  and  the  applicant  for  such  privilege  must  be 
a  person  able,  willing  and  competent  to  carry  out  such  trust,  and 
not  delegate  it  entirely  to  others. 

Error  to  the  district  court  for  Douglas  county:    Lee 
S.  Estellb,  Judge.     Reversed  with  directions. 

Charles  Ogden  and  Eamilton  &  Maxwell^  for  applicant. 

Cooper  d  Dunn,  contra. 

HOLOOMB,  C.  J. 

This  is  a  proceeding  in  error,  prosecuted  by  the  re- 
monstrant, to  have  the  record  reviewed  and  secure  the 
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reversal  of  an  order  of  the  district  court  dismissing  his 
appeal  taken  to  that  court  from  an  order  of  the  board  of 
fire  and  police  commissioners  of  the  city  of  Omaha  grant- 
ing a  license  to  sell  intoxicating  liquors  on  the  application 
of  the  person  named  therein  as  licensee. 

1.'  It  is  urged  by  defendant  in  error  that  no  motion  for 
a  new  trial,  as  by  law  required,  was  filed  in  this  case,  and 
therefore  no  questions  are  properly  presented  for  review. 
It  is  held  in  Bennett  v.  OttOj  68  Neb.  652,  that  a  motion 
for  a  new  trial  is  not  necessary  in  order  to  obtain  a  review 
of  the  judgment  of  the  district  court  entered  on  the  hearing 
of  an  appeal  taken  from  an  order  of  a  license  board  grant- 
ing or  refusing  a  license  to  sell  intoxicating  liquors. 

2.  The  undisputed  evidence  in  this  case  discloses  that 
the  applicant  to  whom  the  license  was  granted  by  the 
licensing  board  was  not  the  real  party  in  interest.  It  is, 
by  the  evidence  submitted  in  support  of  the  objections 
filed  to  the  granting  of  the  license  applied  for,  rendered 
manifest  that  the  business  of  dealing  in  intoxicating  liquors 
for  which  the  license  was  granted  was  to  be  conducted 
under  the  unqualified  control,  ownership  and  proprietor- 
ship of  a  third  party,  for  whose  sole  and  exclusive  use 
and  benefit  the  license  was  being  obtained.  The  only  pos- 
sible qualification  of  absolute  ownership  of  the  business 
of  owning  and  dealing  in  intoxicating  liquors  for  the  sale 
of  which  the  license  was  granted  is  some  evidence  to  the 
effect  that  the  owner  of  the  saloon  would  be  i-equired  to 
conduct  an  orderly  place  of  business.  In  principle,  the 
case  at  bar  comes  altogether  within  the  rule  announced  in 
In  re  Tierney,  71  Nob.  704.    It  is  there  held : 

"Under  the  provisions  of  section  1,. chapter  50,  Compiled 
Statutes,  1903  (Annotated  Statutes,  7150),  the  licensing 
board,  upon  the  hearing  of  an  application  to  grant  a  liquor 
license,  must  pass  upon  the  character  and  standing  of  the 
applicant  and  his  citizenship;  and  the  board  is  without 
authority  to  delegate  these  functions  to  another  person  or 
corporation  by  issuing  the  license  in  the  name  of  one  shown 
to  be  not  the  real  party  in  interest,  upon  the  understand- 
40 
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ing  that  such  person  or  corporation  will  select  a  person  to 
conduct  the  business  under  the  license." 

The  evidence  in  the  case  at  bar  is  positire  and  un- 
equivocal to  the  effect  that  there  existed  no  relationship 
whatever  of  principal  and  agent  between  the  licensee  and 
the  owner  and  proprietor  of  the  busines  for  whose  benefit 
the  license  was  being  obtained.  The  license  fee  was  not 
paid  by  the  applicant  but  by  the  owner  of  the  business, 
who  thus  sought  to  obtain  authority  to  engage  for  him- 
self and  in  his  own  behalf  in  the  sale  of  intoxicating 
liquors.  In  speaking  of  the  provisions  of  the  law  regulat- 
ing the  sale  of  intoxicating  liquors,  this  court  has  hereto- 
fore said: 

"An  examination  of  the  above  provisions  of  law  can 
scarcely  fail  to  satisfy  anyone  that  the  people  of  this  state 
have  reserved  to  themselves,  acting  through  the  several 
local  boards,  county  and  city,  the  right  to  discriminate 
between  the  different  applicants  for  liquor  license,  to 
license  such  applicants  as  upon  the  principles  laid  down 
should  be  deem(^  worthy,  and  refuse  those  who,  upon 
the  application  of  the  same  principles,  should  be  held  to 
be  unworthy.  A  licensee,  under  the  above  provisions, 
accepts  from  the  authorities  a  personal  trust  and  assumes 
personal  duties  and  responsibilities  quite  repugnant  to 
the  idea  of  his  selling  his  license  along  with  his  stock  on 
hand,  furniture  and  fixtures.  Under  statutes  much  less 
discriminating  than  ours,  it  has  been  held  by  the  courts  of 
Kentucky,  Indiana,  Delaware,  Alabama,  Louisiana,  Penn- 
sylvania, New  York,  and  other  states,  that  a.  liquor 
license  is  a  personal  trust  or  permit,  and  is  incapable  of 
assignment.  In  some  cases  it  has  been  held  that  the 
privilege  of  selling  intoxicating  liquors  was  of  so  i>ersonaI 
a  nature  that  it  could  not  be  exercised  through  an  agent." 
State  V.  Lydiclc,  11  Neb.  366.  In  Watkins  v.  Grieser,  11 
Okla.  302,  66  Pac.  332,  it  is  held: 

"A  license  to  deal  in  intoxicating  liquors  is  in  the  nature 
of  a  personal  trust,  and  the  applicant  for  such  privilege 
must  be  a  person  able,  willing  and  competent  to  carry  out 
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such  trust,  and  not  delegate  it  entirely  to  others  whose 
character  may  not  be  such  as  the  law  requires  of  the 
licensee."  See  also  Hall  v.  Hart,  52  Neb.  4;  Scmplc  v. 
Flynn,lQ  M\.  (N.  J.)  177. 

Upon  the  authority  of  the  cases  cited,  the  judgments 
and  orders  of  the  district  court  and  of  the  board  of  Are 
and  police  commissioners  must  be  reversed  and  the  license 
granted  canceled,  which  is  accordingly  done. 


Judgment  accordingly. 


John  McNeal  v.  Lizzie  Hunter. 

Filed  November  2, 1904.    No.  13,60^. 

1.  Bastardy:  Tbial:  Plea.    Where  on  a  trial  in  a  bastardy  proceeding, 

the  defendant  goes  to  trial  upon  the  sole  and  only  issue  of  his 
guilt  as  charged  in  the  complaint,  and  on  the  theory  that  he  has 
pleaded  not  guilty,  and  the  case  Is  so  submitted  to  the  jury,  the 
fact  that  no  formal  arraignment  and  plea  thereto  is  entered  of 
record  is  an  irregularity  which  at  most  Is  error  without  pre- 
judice. 

2.  Wavier.    The  right  to  have  the  complaint  read  to  him  and  to  be 

allowed  to  plead  thereto  may  be  waived  by  the  defendant,  and 
he  will  be  held  to  have  waived  the  same  where  a  trial  Is  had 
as  though  such  plea  had  been  entered. 

3.  New  TrlaL    A  new  trial  on  the  ground  of  newly  discovered  evi- 

dence will  not  be  granted  where  the  proposed  evidence  appears 
to  be  hearsay  and  incompetent. 

4.  :  A  defendant  will  not  be  allowed  a  new  trial  on  the  ground 

of  newly  discovered  evidence  where  it  appears  that  such  evidence 
was  known  at  the  beginning  of  the  trial,  and  no  seasonable  effort 
was  put  forth  to  procure  such  evidence  at  the  trial  or  to  secure 
a  postponement  of  the  trial  before  a  final  submission  of  the  case 
to  the  jury,  and  until  such  evidence  could  be  secured. 

5.  Evidence  examined,  and  found  to  be  sufficient  to  sustain  the  verdict 

of  the  jury. 

Error  to  the  district  court  for  Sheridan  county :    Wil- 
liam H.  Westover,  Judge.    Afprmed. 
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W.  W.  Wood,  for  plaintiff  in  error. 

0.  Patterson,  contra. 

HOLCOMB,  C.  J. 

On  a  trial  had  to  the  court  and  a  jury,  a  verdict  was 
rendered  finding  the  defendant  guilty  on  a  complaint 
charging  him  with  being  the  father  of  a  bastard  child 
delivered  by  the  complainant,  Lizzie  Hunter.  After  the 
overruling  of  a  motion  for  a  new  trial,  the  defendant  was 
by  the  court  duly  adjudged  to  be  the  rc'puted  father  of  the 
said  child,  and  ordere<l  to  stand  chargt^d  with  its  main- 
tenance in  the  sum  of  |300,  to  be  paid  in  instalments  a^ 
in  the  judgment  provi<led,  also  to  pay  the  costs  of  the 
action,  and  to  be  confined  in  the  jail  of  Sheridan  county 
until  the  judgment  was  complitnl  with  or  bond  given  as 
rcHjuired  by  law  for  the  performance  of  such  judgment. 
The  defendant  prosecutes  error. 

1.  It  is  assigned  as  error  that  the  court  ordered  the 
issue  in  the  case  to  be  tried  to  a  jury,  and  the  trial  thereof 
had  on  the  complaint,  witliimt  the  defendant  being  ar- 
raign(Kl  and  given  an  opportunity  to  plead  to  the  com- 
plaint. The  record  does  not  affirmatively  show  a  formal 
arraignment  on  the  complaint  and  a  plea  thereto  by  the 
defendant.  In  tlu^  instructions  of  the  court,  the  jury  were 
told  that  the  defendant  had  been  duly  arraigned  upon 
such  charge,  and  had  entered  a  plea  of  not  guilty,  and 
that  this  plea  of  not  guilty  put  in  issue  the  truth  of  said 
charge.  It  is  altogether  clear  from  an  inspection  of  the 
record  that  the  only  issue  submitted  to  the  jury  was  that 
of  the  guilt  of  the  defendant  of  the  act  chargcnl  in  the 
complaint;  and  that  the  case  proceeded  to  a  trial  and 
judgment  upon  the  th(»ory,  and  was  so  treated  by  both 
parties,  that  this,  and  only  this,  issue  was  raised  by  the 
pleadings.  It  is  equally  manifest  that  the  defendant  dur- 
ing the  whole  of  the  trial  was  vigorously  denying  his  guilt 
and  protesting  his  innocence;  that  he  submitted  evidence 
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in  support  thereof,  and  upon  that  issue  the  jury  found 
against  him.  We  cannot  possibly  see  how  the  defendant 
was  prejudiced,  even  though  no  formal  arraignment  and 
plea  were  entered  of  record.  His  right  in  this  respect  to 
be  arraigned  and  to  be  allowed  to  plead  to  the  complaint, 
like  all  others  in  a  civil  action,  may  be  waived.  The 
defendant  could,  if  he  desired,  elect  to  appear  and  resist 
the  charge  in  the  complaint,  and  it  was  not  incumbent 
upon  him  to  file  any  written  plea.  5  Cyc.  665,  par.  3. 
For  the  same  i*eason,  he  could  waive  the  formal  reading 
of  the  complaint  and  the  entering  on  the  record  of  a  plea 
of  not  guilty.  It  is  hardly  to  be  doubted  that  in  this  case 
the  defendant,  by  going  to  trial  and  trying  his  case  as 
though  the  issue  had  been  regularly  made  up,  waived  any 
right  he  might  have  regarding  a  formal  arraignment  and 
plea  thereto.  (Conceding,  therefore,  the  irregularity  com- 
plained of,  it  at  most  is  only  error  without  prejudice,  and 
regarding  which  the  judgment  ought  not  to  be  reversed. 

2.  Error  is  also  sought  to  be  predicated  on  the  ruling 
of  the  court  denying  the  defendant  a  new  trial  on  the 
ground  of  newly  discovered  evidence.  There  are  two  rea- 
sons, we  think,  why  this  contention  cannot  be  sustained. 
In  the  first  place,  much  of  the  proposed  evidence  was 
hearsay  and  incompetent,  being  alleged  statements  of  third 
parties  not  showTi  to  have  been  made  in  the  presence  and 
hearing  of  the  complainant.  Eliminating  the  incompetent 
evidence,  the  remainder  was  in  no  wise  contradictory  of 
the  testimony  of  the  complainant;  the  object  being  to  offer 
evidence  as  tending  to  prove  that  the  complainant  had 
made  a  statement  as  to  who  was  the  father  of  her  illegiti- 
mate child,  inconsistent  with  the  charge  made  against 
the  defendant.  In  the  second  place,  the  propost^  evidence 
was  known  to  the  defendant  or  his  attorney  before  the 
final  submissicm  of  the  case  on  the  first  trial,  and  there 
is  an  entire  absence  of  evidence  showing  due  diligence  to 
procure  it  in  time  to  be  submitted  at  the  original  trial, 
or  to  secure  a  brief  postponement  until  the  witness  could 
be  procured.     The  affidavit  of  the  attorney  for  the  de- 
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fondant  recites  that  he  learned  of  such  evidence  on  the 
iDorning  of  the  day  w^t  for  the  trial  of  the  cause;  that  he 
caus(Ml  a  subpti'ua  to  issue,  but  that  the  witness  did  not 
appear  in  ()b(*<li(^nce  to  the  8ubpa*na  till  the  close  of  the 
trial;  ami  that  during  the  progress  of  the  trial  and  before 
the  defendant  it^stwl  his  case,  he  submitted  to  the  presid- 
ing judge*  what  he  had  Ixvn  informed  the  absent  witness 
would  swear  to,  and  was  infornuHi  that  the  evidence  as 
(let4ul(Hl  could  not  be  allowed,  whereupon  the  case  was 
subiuittcHl  to  the  jury.  While  this  may  be  a  very  informal 
way  of  pr(\seuting  an  application  for  a  postponement  of 
the  hearing  until  the  witness  could  be  procured,  the  legal 
eifiH-t,  if  it  has  any,  is  an  acquiescence  by  the  defendant  in 
the  ruling  of  the  trial  judge,  with  no  exceptions  taken 
tlureto  and  regarding  which  error  would  not  He.  But 
if  this  informal  pres'entation  of  the  matter  during  the 
trial  is  to  be  disregarded,  then  it  is  equally  clear  that 
the  defimdant  <lid  not  act  with  reasonable  diligence  when 
he  failed  to  pnKure  the  attendance  of  the  absent  witness, 
and  failed  to  make  an  application  for  a  postponement  of 
the  trial  till  h(*r  attendance  could  be  procured  before 
entering  upon  a  trial  of  the  case,  and  before  the  final  sub- 
mission of  th(»  cause  to  the  jury.  A  party  knowing  of  the 
existence  of  material  evidence  in  his  behalf  before  the 
trial,  or  before  his  cause  is  finally  submitted,  cannot  be 
permitted  to  submit  his  case  to  the  jury  on  the  evidence 
at  his  command,  and  thereafter,  if  the  cause  goes  against 
him,  obtain  a  new  trial  on  the  ground  of  the  discovery 
of  such  evidence  and  his  failure  to  pnnluce  it  at  the  original 
trial.  He  must  be  prompt  and  diligent,  and  in  this  action 
it  was  the  duty  of  the  defendant  to  make  his  application 
for  further  time  at  the  time  he  h^arncHl  what  the  absent 
witness  would  testify  to,  and  before  the  cause  then  about 
to  be  tried  was  finally  submitted  for  a  verdict  and  judg- 
ment. 

3.  Lastly,  it  is  arguwl  that  the  evidence  is  not  sufficient 
to  support  the  verdict  of  the  jury.  The  evidence  preservetl 
by  the  bill  of  exceptions  has  been  examined,  and,  while 
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it  is  not  as  strong  and  convincing  as  might  be  desired  in 
order  that  any  doubt  as  to  its  suflSciency  might  be  dis- 
sipated, yet  we  are  not  prepared  to  say  that  it  is  not  legally 
sufficient  to  support  the  jury's  finding.  There  is  com- 
petent evidence  to  support  the  verdict.  The  evidence,  it 
is  true,  is  more  or  less  conflicting.  The  jury  saw  and  heard 
the  witnesses.  It  was  for  them  to  weigh  and  consider 
the  testimony  of  each  and  all  of  them.  "The  paternity  of 
the  child  being  the  fact  to  be  determined  by  the  jury  the 
credibility  of  the  witnesses,  the  opportunities  for  inter- 
course, the  duration  of  the  period  of  gestation,  and  the  fact 
that  a  bastard  child  has  been  born  are  all  matters  which 
may  be  considered  by  them  in  arriving  at  their  verdict."  5 
Cyc.  667,  par.  8.  A  finding  upon  such  evidence,  under  a 
well  recognized  rule,  cannot  rightfully  be  disturbed  by  this 
court.  We  cannot  say  the  verdict  is  clearly  and  mani- 
festly wrong  and  unsupported  by  sufficient  evidence.  The 
action  is  essentially  civil  in  its  nature,  and  a  pre- 
ponderance of  the  evidence  is  all  that  is  required.  We 
find  no  prejudicial  error  in  the  record,  and  it  follows  that 
the  judgment  of  the  district  court  should  remain  as  an- 
nounced and  rendered. 

Affirmed. 


Hugh  McCaffrey,  appellee,  v.  City  of  Omaha  et  al., 

appellants. 

Piled  November  2, 1904.    No.  13,787. 

1.  Cities:  Street  Improvements.  Where  the  wearing  surface  of  a  paved 
street  in  a  city  of  the  metropoUtan  class  has  become  so  rotten 
and  decayed  as  to  be  unfit  for  use.  and  in  a  work  for  the  im- 
provement of  such  street  it  is  proposed  and  required  that  all 
the  material  composing  the  wearing  surface  of  the  entire  portion 
of  the  paved  street  shall  be  removed  and  a  new  material  of  the 
same  or  of  a  different  kind  replaced  or  relaid  thereon,  even 
though  on  the  same  concrete  base,  such  ppoposed  work  con- 
stitutes a  "repaving"  of   the   street  as   distinguished   from  "re- 
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pairing,"  as  those  words  are  used  in  the  charter  act  of  such 
cities,  applicable  to  and  regulating  the  manner- and  method  of 
improving  such  streets. 

2.  Bepaying:  Petition.  In  the  case  at  bar.  It  is  held  that  the  con- 
templated improvement  of  the  street  is  essentially  and  In  sub- 
stance a  "repaving"  thereof  as  distinguished  from  "repairing/* 
and  can  be  engaged  in  by  the  city  authorities  only  upon  a 
petition  of  the  abutting  property  owners,  when  it  is  proposed  to 
tax  back  to  the  abutting  property  the  cost  of  such  improve- 
ment 

Appeal  from  the  district  court  for  Douglas  county: 
Alexander  C.  Troup,  Judge.    Affirmed. 

0.  C.  Wri(jht  and  W.  E.  Herdrnan,  for  appellants. 
Franli  H,  daines,  contra. 

HOLCOMB,  C.  J. 

This  is  a  suit  for  an  injunction,  brought  by  the  plaintiff, 
appelk^e  here,  for  the  purpose  of  restraining  the  appellants, 
the  mayor  and  council  of  the  city  of  Omaha,  from  award- 
ing a  contract  for  certain  work  for  the  improvement  of  a 
street  in  one  of  the  paving  districts  of  the  city  of  Omaha, 
and  from  taxing  back  to  the  abutting  property  owners  the 
cost  of  such  proposed  improvement.  To  the  petition  filed 
in  the  trial  court  the  defendants  interposed  a  demurrer, 
which  upon  consideration  by  the  court  was  overruled, 
and  an  order  entered  perpetually  enjoining  the  defendants 
from  proceeding  further  under  the  proposed  contract  to 
make  such  improvement  in  the  manner  as  therein  con- 
templated, and  from  taxing  the  cost  thereof  to  the  abutting 
lot  owners.  That  portion  of  the  petition  material  to  a 
proper  understanding  of  the  case  alleges  that  "said  16th 
street  from  the  south  line  of  Douglas  street  to  the  south 
line  of  Izard  street  was  many  years  ago  paved  with  as- 
phalt, and  that  the  guaranty  period  of  such  pavement  has 
long  since  expired,  and  that  the  pavement  is  in  a  very 
defective  and  rotten  condition,  said  pavement  being  full 
of  large  holes,  and  the  entire  asphalt  surface  thereof  being 
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decayed  and  rotten  and  practically  unfit  for  use,  and  that 
the  base  of  said  pavement  is  in  many  places  miich  worn, 
and  that  the  sui'face  of  such  pavement  is  in  such  a 
condition  that  it  is  impracticable  to  repair  the  same"; 
that  there  was  "prepared  a  proposal  for  repairing  the 
asphalt  pavement  on  16th  street  between  the  south  lines 
of  Douglas  and  Izard  streets  with  sheet  asphalt,  ♦  ♦  • 
and  for  maintaining  such  pavement  in  a  condition  of  con- 
tinuous repair  each  year  for  a  period  of  five  consecutive 
years.  ♦  •  ♦  gaid  proposal  and  form  of  specifications 
were  duly  submitted  to  the  city  council,  and  by  said  city 
council  duly  approved  on  April  26,  1904,  and  approved  by 
the  mayor  of  Omaha  May  2, 1904.  That,  in  accordance  with 
said  specifications  and  proposal,  •  •  ♦  bids  ♦  ♦  ♦ 
were  duly  opened,  and  it  was  found  that  the  Barber 
Asphalt  Paving  Company  had  made  the  low(\st  bid  upon 
such  repairs,  to  wit,  for  first  year,  $27,985;  second  year, 
1498.05;  third  year,  |498.05;  fourth  year,  $498.05;  and 
fifth  year, 4^9805 ;  and  that,  ♦  ♦  ♦  unless  restrained 
by  the  order  of  this  court,  the  city  of  Omaha,  through  its 
city  council  and  its  board  of  public  works,  will  enter  into 
a  contract  with  said  Barber  Asphalt  Paving  Company  in 
accordance  with  said  proposal.  That,  under  and  by  virtue 
of  the  terms  of  said  contract,  the  said  city  of  Omaha 
intends  to,  and  will,  unless  restrained  by  the  order  of  this 
court,  proceed  to  assess  and  levy  against  this  plaintiff, 
and  the  property  owned  by  this  plaintiff,  and  all  the  prop- 
erty abutting  on  said  16th  street  between  the  south  lines 
of  Douglas  and  Izard  streets,  the  cost  of  said  repair  and 
maintenance,  claiming  and  pretending  to  act  under  and 
by  virtue  of  the  provisions  of  the  charter  of  said  city  of 
Omaha,  to  wit,  chapter  12a,  Compiled  Statutes  of  the  state 
of  Nebraska,  1903  (Annotated  Statutes,  7450-7688)/'  The 
proposal  and  specifications  were  attached  to  and  made  a 
part  of  the  petition.  But  two  propositions  are  argued  by 
counsel  appearing  in  the  case,  and  presented  for  considera- 
tion; the  first  being,  does  the  proposed  street  improve- 
ment, assuming  it  to  be  repair  work,  come  within  the 
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scope  and  purview  of  section  6,  article  IX  of  the  con- 
stitution, which  provides  that  "The  legislature  may  vest 
the  corporate  authorities  of  cities  ♦  ♦  ♦  with  power 
to  make  local  improvements  by  special  assessment,  or  by 
special  taxation  of  property  benefited,"  the  right  to  make 
such  proposed  improvement  and  levy  a  special  tax  there- 
for being  derived  solely  from  these  provisions?  The  second 
is,  if  it  be  determined  that  the  proposed  improvement, 
while  under  the  form  and  name  of  a  repairing  of  the  street, 
is  essentially  and  in  substance  a  repaving  of  it,  then  it  is 
conceded  that  the  right  to  make  such  improvement  and  levy 
a  special  tax  on  abutting  property  owners  for  the  cost 
thereof  is  prohibit<Hl  by  the  city  charter,  which  confers 
such  power  upon  the  mayor  and  city  council  only  through 
a  petition  of  the  abutting  property  owners,  and  that  such 
pc'tition  is  wanting  in  the  present  case. 

We  are  content  to  rest  the  decision  heretofore  announced 
in  this  case  on  tlu*  latter  proposition.  The  work  which 
it  is  proposed  to  engage  in,  as  alleged  in  the  petition  and 
the  truth  of  which  is  admittxnl  by  the  demurrer,  is,  we 
think,  in  substance  and  essentially  a  rt^paving  of  the  street^ 
although  designated  in  the  proposal  and  specifications 
under  which  the  contract  was  alxnit  to  be  awarded  as  a 
work  of  repair  and  maintenance.  The  record  in  this  case 
in  all  its  material  aspects  presents  qui^tions  very  similar 
to  those  considen^d  and  determined  in  Robertson  v.  City 
of  Omaha  J  55  Neb.  718.  The  two  cases  are  quite  analogous. 
The  rule  announc<Nl  in  that  case  is  in  point  here.  In  the 
case  cited,  it  is  declared  in  the  syllabus  that : 

"Where,  in  case  a  strcn^t  paved  with  wooden  blocks  laid 
on  a  concrete  base,  such  blocks  have  become  worthless 
and  are  entirely  removed  in  pursuance  of  a  contract 
entered  into  with  the  city,  and  replaccni  with  vitrifie<l  brick 
laid  on  the  old  base,  such  new  improvement  is  not  an 
^ordinary  repair'  within  the  nu»aning  of  the  statute,  but  is 
a  repavement  of  the  street,  and  to  pay  the  cost  thereof  a 
special  assessment  may  be  made  against  the  abutting  real 
estate."    In  the  opinion  it  is  said : 
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"The  final  argument  presented  is  that  the  work  done  by 
Murphy  under  the  contract  was  not  a  repavement  of  Ijeav- 
enworth  street,  but  was  merely  a  repair  of  an  existing 
pavement,  and,  therefore,  the  city  was  liable  therefor,  and 
it  possessed  no  authority  to  impose  a  special  assessment 
against  the  real  estate  of  plaintiffs  to  pay  the  same.  This 
contention  is  grounded  upon  the  single  fact  that  the  con- 
crete foundation  of  the  former  cedar  block  pavement  was 
utilized  in  making  the  improvement  in  controversy.  The 
entire  wearing  surface  of  wood  of  the  old  pavement  was 
removed  and  replaced  with  vitrified  brick,  and  the  mere 
using  of  the  old  base  of  concrete  did  not  constitute  the 
work  an  'ordinary  repair'-  within  the  meaning,  and  con- 
templation, of  the  statute.  The  assessment  assailed  was 
made  for  the  repavement  of  the  street." 

But  it  is  argued  the  contract  in  this  case  is  to  be  let 
for  repairing  and  keeping  in  repair,  and  that  the  <?8sential 
elements  of  a  repaving  do  not  exist;  that  the  original 
grade  and  plan  of  the  improvement  are  preserved,  and  that 
the  repairs  are  to  be  of  the  same  material  which  dis- 
tinguishes this  case  from  the  one  cited,  the  holding  in 
which^  it  is  said,  was  influenced  by  the  fact  that  a  new  and 
different  character  of  material  for  the  surfac<?  was  to  be 
laid.  The  quality  or  character  of  the  mat^ial  used  in 
putting  on  the  new  pavement  or  surface  does  not,  to  our 
mind,  essentially  change  the  nature  of  the  work  which  is 
being  done.  What  is  in  fact  contemplated,  what  is  the 
nature  of  the  work  to  be  done,  must  determine  whether 
it  is  properly  a  work  of  "repair"  as  used  in  the  charter  act, 
or  whether  it  is  "repaving"  within  the  meaning  of  the 
word  as  therein  found.  Repaving,  the  act  declares,  can 
be  done  only  upon  a  petition  of  the  abutting  property 
owners,  when  the  cost  thereof  is  to  l>e  taxed  ba^^k  to  the 
property  benefited.  In  this  case,  it  is  admitted  that  the 
entire  asphalt  surface  had  become  decayed  and  rotted  and 
practically  unfit  for  use,  and  that  it  is  impracticable  to 
repair  the  same  by  patching.  The  allegations  of  tine  peti- 
tion in  this  respe(*t  are  emphasized  by  the  conceded  faxrts 
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as  to  the  rtniuirement  of  the  spt^cifications  and  the  cost  of 
the  proposed  improveuient  contained  in  the  proposal  on 
which  the  contemplated  contract  is  based.  While  the  work 
is  denominattHi  a  repairing  of  the  strtH?t  for  the  firat  year, 
and  its  niaint(*nance  for  each  of  the  other  of  the  five  years, 
yet  the  cost  of  the  work  to  be  done  th(*  first  year,  as  com- 
pared with  the  mere  nominal  cost  of  keeping  it  in  repair 
thereafter,  is  almost  conclusive  of  the  fact  that,  as  alleged 
in  the  petition,  the  entire  asphalt  surface  is  to  be  relaid, 
and  the  concrete  base  repaired  wherever  necessary  to  bring 
it  back  to  its  original  level.  What  is  contemplated  and 
reiiuirtHl  to  be  done  is  to  entirely  replace  upon  the  con- 
ci-ete  bas<*  a  stratum  of  new  asphalt,  forming  the  surface 
of  the  strei^t  as  it  is  uschI  for  public  travel:  It  is  not,  we 
think,  recjuinMl  that  the  whole  of  the  material  used  in  the 
paving  in  the  first  instiince  shall  be  relaid,  or  a  change 
made  in  the  original  plan  or  grade,  in  order  to  constitute 
the  work  a  repaving  within  the  meaning  of  that  word  as 
used  in  the  charter  act  of  cities  of  the  metropolitan  class. 
To  repave  is  to  relay,  not  necessarily  the  whole  of  the 
pavement  as  originally  constructed,  but  it  is  to  pave  again, 
cover  over  with  suitable  material,  or  resurface  the  street, 
when  the  surface  material  as  originally  laid  has  become 
destroyed,  so  that  it  is  no  longer  usable.  There  can,  we 
think,  be  no  distinction  in  sound  reason  or  principle  for 
saying  that,  where  the  surface  of  the  street  is  laid  with 
brick  upon  the  same  concrete  base,  in  place  of  woodci 
blocks  which  have  been  worn  until  they  are  useless,  that 
this  is  a  repaving ;  but  that,  if  on  a  like  base,  when  all  of 
the  old  surfacing,  whether  it  be  blocks,  brick,  or  asphalt, 
is  removed,  and  new  material  used  in  replacing  and  relay- 
ing such  surface  of  the  same  kind  as  the  old,  this  would 
constitute  a  repair  only,  w^hether  ordinary  or  otherwise, 
as  distinguished  from  repaving,  within  the  meaning  of  that 
word  as  used  in  the  statute.  If  repaving  as  used  in  the 
act  means  only  a  new  pavement  constructed  aft^r  a  re- 
grade  or  change  of  plans,  and  not  until  the  destruction  of 
the  old,  and  every  part  of  it,  then,  indeed,  would  there  be 
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but  little  repaying  done^  and  the  statutory  provisions  re- 
lating thereto  would  be  of  but  little  practical  use.  The 
legislature,  we  apprehend,  used  the  word  in  a  different 
sense,  and  provided  for  a  plan  of  repaving  with  the  view  of 
protecting  the  interests  of  property  owners,  and  inhibit- 
ing a  work  of  such  importance  and  involving  such  great 
expenditure  to  be  met  by  taxing  the  abutting  property, 
except  upon  a  petition  of  the  owners  of  such  property.  The 
act,  we  think,  contemplates  that,  when  the  original  paving 
has  become  so  unfitted  for  use  or  destroyed  to  such  an 
exte^t  as  to  be  useless,  so  that  the  whole  of  the  paved 
portion  of  the  street  is  required  to  be  relaid  or  resurfaced 
with  some  suitable  new  material,  whether  the  same  kind 
as,  or  different  from,  that  originally  used,  and  although 
on  the  same  concrete  base,  the  work  shall  be  regarded  and 
tn^ated  as  a  repaving,  and  that  such  improvement  can  be 
made  only  subject  to  the  provisions  relating  thereto. 

From  an  examination  of  the  entire  record,  we  are  of 
the  opinion  that  the  proposcxl  improveiii(»nt  in  the  present 
instance  is,  in  substance  and  essentially,  a  repaving  of 
the  street  within  the  meaning  of  the  word  as  used  in  the 
charter  act,  and,  as  such,  can  be  undertaken  only  upon 
a  petition  by  the  property  owners,  where  it  is  proposed  as 
it  is  here  to  tax  the  cost  of  such  improvement  to  the  real 
estate  abutting  on  the  street  as  thus  improved.  It  is  for 
these  reasons  that  the  judgment  of  the  district  court  is 

Affirmed. 


i 


Louis  Ruzicka,  appellbb,  v.  Matt  Hotovy,  appellant. 

Filed  Novembeb  2, 1904.    No.  13,458. 

1.  Statute  of  Frauds:  Memorandum  of  CJontract  of  Sale.  A  mem- 
orandum of  a  contract  of  sale  which  fails  to  specify  which  quarter 
of  a  named  section  of  land  is  intended,  and  states  the  number  of 
the  range  without  specifying  whether  it  is  east  or  west,  is  not 
void  under  the  statute  of  frauds  for  uncertainty  In  descrlptioti, 
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if  tbe  dMeriptlon  is  otkenrise  specific,  and  the  land  Inteiided 
can  be  identified  from  the  descriptipn  with  the  aid  of  parol 
eyidence. 

2. :  .    Our  statute  of  frauds  does  not  require  all  the  terms 

of  the  contract  to  be  stated  in  the  written  memorandum  tnereof ; 
if  the  time  for  consummation  of  the  contract  by  executing  the 
deed  and  paying  the  consideration  is  not  stated,  nor  whether 
securities  are  to  be  given  for  deferred  payments,  if  any,  these 
matters  may  be  shown  by  parol  evidence. 

3.  Specific  Performance:  Deckee.    A  provision  in  a  decree  of  specific 

performance  in  favor  of  a  plaintiff  that  plaintifC  shall  secure 
deferred  payments  by  mortgage  upon  the  premises  is  not  preju- 
dicial to  defendant,  and,  plaintlfC  not  having  appealed  therefrom, 
it  will  not  be  disturbed. 

4.  Appeal:  Deposit.    When  a  decree  in  equity  requires  the  plaintiff 

to  deposit  money  or  securities  in  court  as  conditions  precedent  to 
enforcing  the  decree  against  the  defendant,  ^nd  defefndant,  within 
the  time  limited  for  making  such  deposit,  appeals  from  said 
decree  and  supersedes  the  same,  the  time  allowed  for  making  the 
deposit  is  thereby  extended  until  a  like  time  after  the  decree 
becomes  again  enforceable. 

5.  Decree:  Interest.     It  being  contemplated  in  the  contract  that  inter- 

est on  deferred  payments  should  run  from  the  completion  of  the 
contract  by  the  execution  of  the  conveyance,  the  decree  is  suf- 
ficiently definite  upon  that  point  if  it  specifies  when  the-  deed 
is  to  be  made,  and  the  notes  and  mortgage  for  the  deferred  pay- 
ments executed.  It  will  be  implied  that  interest  is  to  run  from 
the  execution  of  the  notes. 

Appeal  from  the  district  court  for  Butler  countr: 
Samuel  H.  Sornborgee,  Judge.    Affirmed. 

Arthur  J.  Evans  and  L.  S.  Hastings,  for  appellant. 
Matt  Miller^  contra. 

Sedgwick,  J. 

Decree  was  entered  in  the  court  below  in  favor  of  this 
plaintiff  for  the  specific  performance  of  a  contract  as 
follows : 

"DwiGHT,  Neb.,  7-11-1901. 

"I  the  undersigned  Louis  Ruzicka  t(*nder  one  hundred 
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dollars  on  i  Sc.  7,  T.  13,  R.  4  and  have  purchased  same 
for  15500.00  on  5  years,  4  years  at  $900.00  and  5  years 
11200.00  at  5%.  M.  Hotovy." 

The  principal  question  contested  in  the  court  below  and 
mainly  relied  upon  here  is  the  sufficiency  of  this  mem- 
orandum under  the  statute  of  frauds.  Issue  was  tendered 
in  the  answer  as  to  the  execution  of  the  memorandum  by 
Mr.  Hotovy,  and  there  were  allegations  that  it  was  pro- 
cured by  fraud;  but  the  findings  of  the  trial  court  upon 
these  questions  are  so  manifestly  supported  by  the  evi- 
dence, and  the  only  findings  that  the  evidence  would  war- 
rant, that  it  seems  unncH!essary  to  discuss  them  here. 

1.  It  is  first  contendcil  that  the  memorandum  is  too 
indefinite  to  be  enforced,  because  it  does  not  specify  which 
quarter  of  the  section  was  intended,  nor  whether  the  range 
in  which  the  land  lies  is  east  or  west  of  the  meridian.  The 
petition  alleges  that  the  southeast  quarter  of  the  section 
w^s  intended,  and  that  the  land  contracted  for  lies  in 
range  4  east  of  the  6th  principal  meridian.  The  evidence 
shows  that  Mr.  Hotovy  at  that  time  owned  the  southeast 
quarter  of  section  7  in  township  13  north  of  range  4  east 
of  the  6th  principal  meridian ;  that  this  land  was  then  be- 
ing occupied  and  used  by  his  tenant ;  that  he  had  no  other 
land  that  could  possibly,  have  been  intended;  and  that 
both  parties  understood  these  facts  and  contracted  with 
reference  to  this  farm.  This  renders  the  memorandum 
sufficiently  definite  in  this  respect  to  comply  with  the 
statute  of  frauds.  The  case  of  Ballou  v,  Sherwood,  32  Neb. 
666,  is  precisely  in  point,  and  disposes  of  this  objection. 
Adams  v.  Thompson,  28  Neb.  53. 

2.  The  second  objection  to  the  memorandum  is  more 
serious.  The  defendant  contends  that  the  memorandum  to 
comply  with  the  statute  of  frauds  must  state  the  considera- 
tion and  the  terms  and  conditions  of  payment.  The  second 
paragraph  of  the  syllabus  in  Nelson  v.  Shelby  Mfg.  &  /. 
Co.,  38  Am.  St.  Rep.  116  (96  Ala.  515),  is: 

"A  contract  for  the  sale  of  land  is  not  sufficient  to 
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satisfy  the  requirements  of  the  st^itute  of  frauds  if  the 
precise  terms  of  payment  cannot  be  ascertained  therefrom 
without  resorting  to  parol  evidence." 

This  appears  to  be  the  rule  applied  by  a  large  majority 
of  the  courts  of  this  country,  but  we  do  not  consider  it 
to  be  the  law  in  this  state. 

In  Moirison  v.  Daiky,  6  S.  W.  (Tex.)  428,  the  memoran- 
dum was :  "Lancaster,  June  28,  1887.  Received  from  H. 
Morrison  forty  dollars  on  my  place,  known  as  the  *James 
Perry  Tract  of  Land,'  which  tract  I  have  sold  to  him  for 
forty-five  hundred  dollars,  part  cash,  and  the  balance  to 
bear  interest  at  ten  per  cent,  per  annum  until  paid.  Mrs. 
N.  B.  Dailey," — and  the  court,  in  discussing  the  fact  that 
there  was  no  mention  in  the  memorandum  of  the  time  of 
payment  of  the  balance  of  the  purchase  price  said : 

'*The  weight  of  authority  seems  to  be  in  favor  of  the  rule 
that  all  the  material  terms  of  the  contract  should  appear 
in  the  writing  (citing  cases).  But  the  contrary  rule  is  not 
without  authority  to  support  it  (citing  authorities  which 
hold  a  different  rule).  The  courts  which  held  the  affirma- 
tive of  the  question  seem  to  base  their  conclusion  upon  the 
ground  that,  by  the  use  of  the  word  ^agreement,'  or  of  the 
word  'contract,'  the  statute  meant  all  stipulations  agreed 
to  by  the  parties.  On  the  othiT  hand,  it  is  considered  by 
some  of  the  authorities  that  the  object  of  the  statute,  so 
far  as  lands  are  concerned,  was  to  abrogate  parol  titles, 
and  that  this  was  sufficiently  accomplished  by  a  memoran- 
dum of  the  promise  to  convey  the  land,  to  be  signed  by  the 
vendor,  without  requiring  the  other  terms  of  the  agree- 
ment to  be  stated." 

The  statute  of  Alabama,  under  which  Nelson  v.  Shelby 
Mfg.  d  I.  Co,,  supra,  was  decided,  expressly  provided  that 
the  consideration  must  be  stated  in  the  memorandum. 
Our  statute  contains  no  such  provision.  It  provides,  not 
that  the  contract  its(*lf  must  be  in  writing,  but  that  *^ome 
note  or  memorandum  thereof  must  be. 

In  New  York,  under  a  statute  which  required  that  tiie 
consideration   of  the  memorandum   be  expressed   in   the 
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writing,  it  seems  to  have  been  held  that  the  terms  of  pay- 
ment must  be  found  therein.  The  law  of  1863  (p.  802, 
ch.  464)  haying  omitted  the  provision  requiring  the  con- 
sideration of  the  promise  to  be  expressed  in  the  writing, 
it  was  held  that  the  writing  was  sufficient  without  stating 
the  consideration.  Finkelstein  v.  Kessler^  84  N.  Y.  Supp. 
266.  The  memorandum  in  question,  which  was  signed 
by  Mr.  Hotovy,  recites  that  Mr.  Ruzicka  has  purchased  the 
land  in  question;  that  the  agreed  price  is  |5,500;  that  all 
payments  are  to  be  made  within  five  years;  that  flOO  has 
been  paid;  that  for  four  years  the  payments  are  to  be  at 
|900  a  year,  and  the  "fifth  year  payment  is  to  be  |1,200,  and 
that  the  rate  of  interest  on  the  deferred  payments  is  to  be 
5  per  cent.  It  is  therefore  lacking  in  no  particulars, 
unless  it  be  in  respect  that  it  does  not  specify  when  the 
remainder  of  the  consideration  is  to  be  paid,  nor  when  the 
transfer  is  to  be  made,  nor  whether  the  deferred  payments 
are  to  be  secured.  These  matters  may  be  proved  by  parol 
evidence  under  our  statute.  Ordinarily,  parties  to  such 
transactions  do  not  draft  their  own  conveyances,  and,  as 
such  conveyances  must  be  executed  with  certain  prescribed 
formalities,  it  is  to  be  presumed  that  the  parties  intended, 
and  the  contract  contemplated,  that  the  conveyance  should 
be  executed  and  the  transaction  consummatcMl  at  once; 
that  is,  a*s  soon  as  it  would  be  reasonably  convenient  for 
the  parties  to  do  so. 

flOO  of  the  purchase  price  was  advanced  as  earnest 
money.  The  times  for  payments  amounting  to  f4,800  of 
the  ^f5,500  purchase  price  were  fixed  by  the  memorandum. 
As  to  the  tin)e  of  paying  the  remaining  |()00  nothing  is 
said  in  the  memorandum.  The  contract  was  not  void  for 
this  omission,  as  above  shown.  If  no  time  of  payment 
of  the  consideration  is  expressed  in  a  contract  of  purchase, 
payment  is  due  upon  delivery. 

3.  It  is  insisted  that  the  finding  that  the  contract  was 

that  the  deferred  payments  should  be  secured  by  mortgage 

on  the  land  is  not  supported  by  the  evidence.     Without 

such  contract,  the  vendor  must  rely  upon  the  personal 

41 
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responBibility  of  the  purchaser.  The  defendant  is  not 
prejudiced  by  this  part  of  the  decree  of  the  trial  court,  and 
the  plaintiff  has  not  appealed  therefrom. 

4.  The  plaintiff  had  deposited  in  court  the  |600  for  the 
cash  payment,  and  the  court  by  its  decree  required  a 
further  deposit  to  be  made  by  him,  and  the  execution  and 
deposit  of  securities  within  a  time  fixed  by  the  court  in 
the  decree.  After  the  defendant  had  given  his  bond  for 
appeal,  which  superseded  the  decree  of  the  trial  court,  the 
plaintiff  withdrew  the  deposit  which  he  had  made  with  the 
clerk  of  the  court  in  obedience  to  the  decree,  and  has  failed 
to  comply  with  the  terms  of  the  decree  in  the  other  respects 
mentioned.  It  is  insisted  that  the  plaintiff  has  ^'thereby 
abandoned  all  right  accruing  to  him  under  the  decree." 
This  contention  cannot  be  sustained.  The  defendant,  by 
taking  his  appeal  and  filing  his  supersedeas  bond,  has  sus- 
pended the  operation  of  the  decree.  The  time  allowed 
plaintiff  to  comply  with  the  terms  of  the  decree  has  thereby 
l)(H*n  extended.  When  the  decree  becomes  again  enforceable 
in  the  district  court,  the  plaintiff  will  have  the  time  al- 
lowed in  the  decree  in  which  to  comply  with  these  t^rms. 

5.  The  decree  does  not  prescribe  in  express  terms  when 
the  interest  upon  the  deferred  payments  shall  begin.  Of 
course,  the  contract  contemplated  that  the  purchaser 
should  pay  interest  from  the  time  his  purchase  was  com- 
pleted and  he  became  entitled  to  possession  of  the  premises. 
This  sufficiently  appears  from  the  decree  in  which  the 
plaintiff  is  require<l  to  execute  and  deposit  his  notes  for 
these  payments,  bearing  interest  at  five  per  cent.  This 
cannot  be  construed  otherwise  than  that  interest  will  run 
from  the  date  of  the  notes.  At  that  time,  by  the  terms  of 
the  decree,  the  plaintiff  is  to  have  possession  of  the 
premises. 

The  decree  of  the  district  court  is 

AramBran. 
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Charles  O.  Lobeck  v.  State  op  Nebraska,  ex  rbl.  Ne- 
braska BiTULiTHic  Company,  et  al. 

Filed  November  2, 1904.    No.  13,960. 

1.  Cities:  Claims.    A  partial  estimate  made  by  the  city  engineer  of 

the  city  of  Omaha  on  a  paving  contract,  and  reported  by  him  to 
the  board  of  public  works  and  the  city  council  for  approval  and 
allowance,  is  a  claim  against  the  city  within  the  meaning  of 
section  33  of  the  city  charter. 

2.  Appeal.    By  complying  with  the  provisions  of  that  section,  a  tax- 

payer may  appeal  from  the  order  of  the  city  council  approving 
and  allowing  such  a  claim  to  the  district  court 

3. :  Effect.    When  an  appeal  is  perfected  It  suspends  the  order 

of  the  council  and  during  its  pendency  the  comptroller  is  not 
required  to  deliver  the  warrant  for  the  payment  of  the  estimate 
to  the  claimant. 

4.  :  Mandamus.    During  the  pendency  of  such  appeal,  manda- 


mus will  not  lie  to  compel  the  delivery  of  the  warrant 

Error  to  the  district  court  for  Douglas  county:  Wil- 
liam A.  Redick,  Judge.    Reversed  with  directions. 

G.  G.  Wright,  W.  H.  Herdman  and  A.  G.  Ellick,  for 
plaintiff  in  error. 

W.  J.  Gonnell^  contra. 

Barnes,  J. 

The  Nebraska  Bitulithic  Company,  in  the  spring  of  1904, 
entered  into  a  contract  with  the  city  of  Omaha  to  repair 
its  asphalt  pavements.  The  company  proceeded  with  the 
work,  and  partially  completed  the  repairs.  By  the  terms 
of  the  contract,  it  was  provided  that  payments  should  be 
made  on  estimates  of  the  city  engineer  from  time  to  time, 
and  in  such  amounts  as  might  be  found  due  by  such  esti- 
mates. One  estimate  was  made  and  the  amount  due  there- 
under paid,  but  when  the  second  estimate  was  reported 
by  the  engineer  to  the  board  of  public  works,  and  by  that 
body  to  the  mayor  and  city  council,  Charles  E.  Fanning, 
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a  citizen  and  taxpayer  of  the  city,  notified  the  council  that 
the  work  had  not  been  done  according  to  the  contract,  and 
that  he  would  appeal  from  any  allowance  made  on  said 
estimate.  The  board  of  public  works,  the  city  council  and 
the  mayor  approved  the  estimate,  and  made  an  allowance 
of  13,991,  the  amount  due  thereunder,  and  the  comptroller 
and  the  mayor  signed  a  warrant  therefor.  Fanning  there- 
upon gave  notice  and  took  the  necessary  steps  to  perfect 
an  appeal  from  such  approval  and  allowance  to  the  dis- 
trict court,  under  the  provisions  of  section  33  of  the  city 
charter.  The  comptroller  refused  to  deliver  the  warrant 
to  the  company  and  the  First  National  Bank  of  Omaha,  its 
assignee,  until  the  time  for  an  appeal  had  expired.  There- 
upon the  plaintiffs  commenced  this  action  in  mandamus 
to  compel  the  comptroller  to  deliver  the  warrant,  notwith- 
rtanding  the  attempted  appeal.  The  trial  in  the  district 
court  resulted  in  an  allowance  of  a  peremptory  writ  of 
mandamus,  commanding  the  comptroller  to  deliver  the 
warrant  to  the  relators.  From  that  judgment  he  prose- 
cutes error,  and  thus  presents  for  our  consideration  the 
question  whether  the  right  of  appeal  to  the  district  court 
in  such  a  case  is  granted  by  the  terms  of  the  city  charter. 
The  section  in  question  reads  as  follows: 

"Before  any  claim  against  the  city,  except  oiBcers' 
salaries  and  interest  on  the  public  debt,  is  allowed,  the 
claimant  or  his  agent  or  attorney  shall  verify  the  same  by 
his  affidavit,  stating  that  the  several  items  therein  men- 
tioned are  just  and  true  and  the  services  charged  therein, 
or  articles  furnished,  as  the  case  may  be,  were  rendered 
or  furnished  as  therein  charged  and  that  the  amount 
therein  charged  and  claimed  is  due  and  unpaid,  allowing 
all  just  credits,  and  the  city  comptroller  and  his  deputy 
shall  have  authority  to  administer  oaths  and  affirmations 
in  all  matters  required  by  this  section.  All  claims  against 
the  city  or  water  board  must  be  filed  with  the  city  comp- 
troller. And  when  the  claim  of  any  person  against  the 
city  is  disallowed,  in  whole  or  in  part,  by  the  city  council 
or  watei'  board,  such  person  may  api^eal  from  the  decision 
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of  the  said  city  council  or  water  board  to  the  district  court 
of  the  same  county  by  causing  a  written  notice  to  be  served 
upon  the  city  comptroller  of  said  city,  within  twenty  (20) 
days  after  making  such  decision,  and  executing  a  bond  to 
such  city,  with  sufficient  surety,  to  be  approved  by  the  city 
comptroller,  conditioned  for  the  faithful  prosecution  of 
such  appeal,  and  the  payment  of  all  costs  that  shall  be 
adjuged  against  the  appellant.  Upon  the  disallowance  of 
any  claim,  it  shall  be  the  duty  of  the  city  comptroller  of 
said  city  to  notify  the  claimant,  his  agent  or  attorney,  in 
writing,  of  the  fact  within  five  (5)  days  after  such  dis- 
allowance. »  »  ♦  A.ny  taxpayer  may  likewise  appeal 
from  the  allowance  of  any  claim  against  the  city  or  water 
board  by  serving  a  like  notice  on  the  city  comptroller 
within  twenty  days  and  giving  a  bond  similar  to  that  pro- 
vided for  in  this  section." 

The  relators  contend  that  the  section  above  quoted  has 
no  application  to  cases  like  the  one  at  bar.  In  other  words, 
that  the  estinmte  on  which  the  allowance  was  made  was 
not  a  claim  within  the  meaning  of  said  section.  We  And 
ourselves  unable  to  assent  to  this  proposition.  The  law 
is  broad  and  sweeping  in  its  terms,  and  was  evidently 
intended  to  include  all  claims  of  every  kind  and  nature 
requiring  for  their  payment  the  withdrawal  of  money  from 
the  city  treasury,  except,  of  course,  officers'  salaries, 
interest  on  the  public  debt,  and  claims  for  torts,  which  are 
presented  and  prosecuted  in  a  different  manner.  Its  pur- 
pose was  to  safeguard  the  public  funds,  and  by  an  easy  and 
inexpensive  method  enable  a  taxpayer  to  prevent  fraud  and 
extravagance  in  conducting  the  business  of  the  city.  It 
seems  clear  that  it  was  intended  to  apply  to  claims  due  on 
contract  work,  as  well  as  all  other  demands  against  the 
municipality,  and  should  receive  such  judicial  interpreta- 
tion and  construction  as  will  render  it  eflfectual  for  that 
purpose.  We  are  unable  to  distinguish  any  difference 
between  a  claim  made  by  a  contractor  on  an  estimate  of 
the  city  engineer  for  a  partial  compliance  with  his  con- 
tracty  and  any  other  contract  claim  against  the  city.    Sec- 
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tion  101a  of  the  city  charter,  which  defines  the  powers  and 
duties  of  the  board  of  public  works,  among  other  things, 
provides : 

"It  shall  be  the  duty  of  such  board  of  public  works  and 
it  shall  have  power  to  make  contracts  on  behalf  of  the  city 
for  the  performance  of  all  such  works  and  the  erection  of 
such  improvements  as  may  be  ordered  by  the  mayor  and 
council,  but  only  with  the  approval  of  the  mayor  and 
council.  *  *  •  It  shall  also  be  the  duty  of  said  board 
to  approve  the  estimates  of  the  city  engineer,  which  may  be 
made  from  time  to  time,  of  the  public  work,  as  the  same 
may  progress;  to  accept  any  work  or  improvement  made 
when  the  same  shall  be  fully  completed  according  to  con- 
tract, subject,  however,  to  the  approval  of  the  mayor  and 
council/' 

With  reference  to  the  duties  of  the  city  engineer,  it  is 
provided  in  section  93  of  the  charter,  as  follows  ; 

"He  shall  make  all  necessary  surveys,  plans,  specifica- 
tions and  estimates,  of  all  public  works  of  the  city  and 
their  maintenance  and  repairs.  The  city  engineer  shall 
make  all  temporary  and  final  estimates  of  public  works 
under  contract,  and  report  the  same  to  the  board  of  public 
works,  who  shall  submit  the  same  to  the  mayor  and  council 
with  their  recommendation." 

Under  the  provisions  of  section  94  of  the  charter,  it  is 
also  made  the  duty  of  the  city  engineer  to  inspect  public 
work,  and,  if  found  to  be  properly  done,  to  accept  the 
same  and  forthwith  report  his  acceptance  to  the  board  of 
public  works,  and,  when  the  contract  so  provides,  he  may 
accept  such  work  in  sections.  But  in  every  case  he  must 
report  his  acceptance  to  the  board  of  public  works^  which, 
in  turn,  reports  the  same  to  the  mayor  and  city  council  for 
final  approval  and  acceptance.  So  it  is  cleiir  that  no  pay- 
ment can  be  made  for  any  public  work  until  the  claim 
therefor  has  been  allowed  by  the -city  council,  and  approved 
by  the  mayor,  and  the  amount  thus  found  thereby  due  is 
ordered  paid.  The  amount  due  on  an  estimate  is  as  much 
a  claim  as  an  amount  due  on  a  contract  without  an  esti- 
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mate.  In  State  v.  District  Court,  90  Minn.  457,  97  N.  W. 
.132,  a  case  very  much  like  the  one  at  bar,  and  where  the 
8ame  contention  that  the  amount  of  an  estimate  was  not 
a  claim  was  made,  the  court  said : 

*'It  is  urged  that  relator  has  presented  no  claim  to  the 
city  council  for  their  action,  that  it  never  submitted  to 
the  jurisdiction  of  that  body,  and  is  now  being  forced  into 
court  without  its  consent.  It  appears  from  the  record 
that>  after  the  relator  had  partly  performed  its  contract, 
some  officer  representing  it  requested  the  proper  city  au- 
thorities to  make  an  estimate  of  the  amount  of  work  per- 
formed. The  request  was  complied  with  and  estimate 
made,  which  was  thereafter  presented  to  the  council  for 
their  action.  It  was  allowed  by  the  council,  and  relator 
demanded  of  the  city  clerk  the  issuance  of  an  order  on  the 
city  treasurer  for  the  amount  That  relator  occupied  the 
position  of  a  claimant  with  a  claim  against  the  city,  there 
can  be  n6  serious  doubt.  It  asserted  a  claim  under  the  con- 
tract for  the  amount  claimed  to  be  due,  and  the  city  council 
duly  allowed  it.  If  anything  further  is  essential  to  con- 
stitute a  claim  within  the  meaning  of  the  charter,  we  are 
unable  to  point  it  out." 

It  is  contended,  however,  that,  because  the  relator  did 
not  verify  the  estimate  in  question  by  affidavit,  stating 
"that  the  items  therein  alleged  are  just  and  true,  and  the 
services  charged  therein,  or  articles  furnished,  as  the  case 
may  be,  were  rendered  or  furnished  as  therein  charged, 
and  that  the  amount  therein  charged  and  claimed  is  due 
and  unpaid,  allowing  all  just  debts  and  credits,"  the  claim 
was  not  included  within  the  provisions  of  section  33,  above 
quoted.  We  do  not  so  understand  it.  The  allowance  of 
the  estimate  by  the  city  council,  and  the  approval  of  the 
mayor,  was  required  before  a  warrant  could  be  drawn 
for  its  payment,  and  it  is  our  opinion  that  such  estimate, 
when  presented,  should  have  been  accompanied  by  the 
verification  of  tlie  relator,  as  set  forth  above.  The  mere 
fact  that  it  had  been  the  custom  to  disregard  this  charter 
provision  when  such  estimates  were  presented  does  not 
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change  the  nature  of  the  indebtedness,  or  render  it  any  less 
a  claim  against  the  city  within  the  meaning  of  the  law. 
The  council,  by  acting  on  the  estimate  without  re<iuiring 
the  affidavit  above  mentioned,  could  not  deprive  a  taxpayer 
of  his  right  of  appeal.  It  is  urged  that  it  would  be  a 
calamity  to  the  city  of  Omaha  to  hold  that  an  appeal  could 
be  taken  from  the  allowance  of  a  partial  estimate  under 
a  contract  for  paving;  that  it  would  make  rival  con- 
tractors, in  the  place  of  the  city  engineer  and  the  board  of 
public  works,  the  arbitrators  of  the  proper  execution  and 
completion  of  public  work  done  under  contract  with  the 
city.  We  think  that  counsel  is  unnecessarily  alarmed  about 
this  matter.  The  provisions  of  the  city  charter  reijuire 
certain  formalities  to  be  observed  by  those  having  claims 
against  the  city,  precedent  to  the  issuance  of  a  warrant  in 
payment  of  the  same.  Persons  entering  into  contracts 
with  the  city  are  bound  to  know  this  fact,  and  take  it  into 
consideration.  The  charter  provisions  become  h  part  of 
such  contracts,  and  the  remedy  there  pointed  out  to  secure 
payment  must  be  pursued.  The  fact  that  a  strict  com- 
pliance with  the  law  would  work  a  hardship  in  some  cases 
does  not  authorize  the  courts  to  nullify  the  provisions  of 
the  charter;  we  must  declare  the  law  as  we  find  it.  If  to 
comply  with  the  provisicms  of  the  charter  is  difficult  or 
onerous,  or  n^sults  in  injury  to  the  city  and  individuals, 
the  remedy  is  with  the  legislature,  and  not  with  the  courts. 
Relief  should  be  sought  by  amendment,  and  not  in  nullifica- 
tion. 

It  is  therefore  our  opinion  that  the  estimate  in  question 
was  a  claim  within  the  meaning  of  section  33  of  the  city 
charter,  and  that  the  tiixpayer  had  a  right  to  appeal  from 
the  approval  and  allowance  thereof  by  the  city  council 
to  the  district  court.  It  appears  that  an  appeal  was  duly 
perfected.  The  effect  of  the  appeal  was  to  at  least  suspend 
the  order  of  the  board  during  its  pendency,  and  while  the 
case  was  pending  and  undisposed  of  in  the  district  court 
mandamus  would  not  lie  to  compel  the  delivery  of  the 
warrant. 
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Fop  theise  reasons,  the  judgment  of  the  district  court 
is  reversed  and  the  cause  remanded,  with  directions  to  dis- 
miss the  action. 

RBVEOtSED. 


In  thb  Matter  of  the  Estate  of  Wiluam  Fbederio 
Pabkbb,  Deceased. 

Filed  Novbmbbb  2, 1904.    No.  13,596. 

Bfltate  of  Decedent:  Sale:  Review.  In  the  conduct  of  proceedings  for. 
the  sale  of  real  estate  for  the  payment  of  debts  of  a  deceased 
person,  the  principal  duty  of  a  district  court  is  to  conserve  the 
estate,  and  its  orders  and  judgments  to  that  end  ought  rarely  to  b« 
disturbed,  and  never  unless  they  appear  to  have  been  mistakenly 
made,  or  disclose  an  abuse  of  discretion  unjustly  injurious  to  a 
party  In  interest. 

Appeal  from  the  district  court  for  Douglas  county: 
George  A.  Day,  Judge.    Affirmed. 

Oaines,  Kelby,  Storey  &  Martin  and  /.  R.  Andrews,  for 
appellant. 

Charles  A.  Ooss  and  J.  W.  Hamilton^  contra. 

Ames,  C. 

Executors  of  the  will  of  William  Frederic  Parker,  de- 
ceased, obtained  from  the  district  court  a  license  for  the 
sale  of  certain  real  property  belonging  to  the  estate  of  the 
testator  for  the  payment  of  his  debts.  Sales  of  a  large 
number  of  tracts  were  accordingly  made  and  reported  to 
the  court.  As  a  part  of  their  report,  the  executors  recited 
that  there  were  several  tracts  that  were  bid  off  at  the  sale 
for  sums,  in  their  opinion,  below  their  value,  among  them 
being  five  lots  in  an  addition  to  the  city  of  Omaha  for  which 
the  appellant  Isaac  E.  Andrews  was  bidder,  and  as  to  such 
tracts  they  recommended  that  the  bids  be  not  accepted,  but 
a  resale  ordered.     A  like  representation  was  also  made 


602  NEBRASKA  REPORTS.  [Vol.  72 

McGInley  v.  Wlrthele. 

by  a  minor  son  of  the  testator  by  a  guardian  ad  litem. 
Andrews  bid  at  the  sale  an  aggregate  sum  of  |35  for  the 
five  lots,  and,  on  the  coming  in  of  the  report,  another  per- 
son oflFered,  in  ease  of  a  resale,  to  bid  |50  for  them.  In 
view  of  the  fact  that  other  tracts  were  required  to  be 
advertised,  so  that  tlu»  resale  of  these  lots  would  occasion 
no  appreciable  additional  expense,  the  court  granted  the 
application  of  the  executors  and  minor,  and  Andrews  ap- 
pealed from  the  order  to  that  eflFect  to  this  court. 

The  principal  duty  of  the  district  court  in  such  cases 
is  to  conserve  the  estate  of  the  decedent,  and,  in  our 
opinion,  its  orders  and  judgments  to  that  end  ought  rarely 
to  be  disturbed,  and  never  unless  they  appear  to  have  been 
mistakenly  made,  or  disclose  an  abuse  of  discretion  un- 
justly injurious  to  a  party  in  interest.  Such  a  condition 
of  affairp  is  not  disclosed  by  the  record,  €uid  we  recommend 
that  the  order  appealed  from  be  affirmed. 

Lbtton  and  Oldham^  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  order  appealed  from  be 

Affirmed. 


William  McGinley  v.  Anna  M.  Wirthele. 

Filed  Novembeb  2, 1904.    No.  13,636. 

Beplevin:  Answer.  Wlien  a  defendant  In  replevin  qualifies  a  general 
denial  in  his  answer  by  pleading  specially  that  the  title  to  the 
property  in  dispute  is  in  him,  he  waives  the  technical  defense 
that  he  was  not  in  possession  of  it  at  the  beginning  of  the 
action. 

Error  to  the  district  court  for  Otoe  county:     Paul 
Jessen,  Judge.     Affirmed. 

W.  F.  Mtyran,  for  plaintiff  in  error. 

W.  W.  Wilson^  contra. 


Vol,  72]  SEPTEMBER  TERM,  1904.  603 


McGiuley  v.  Wlrthele. 


Ames,  C. 

The  plaintiff  in  error,  McGinley,  claims  fo  hare  pur- 
chased some  chattel  property  of  August  Wirthele  on  the 
24th  day  of  February,  1901,  and  to  have  sold  it  on  the 
same  day,  and  delivered  it  to  his  vendee.  On  the  12th  day 
of  March  following,  this  action  in  replevin  for  a  recovery 
of  the  property  was  begun  against  him  by  the  defendant 
in  error,  the  wife  of  the  vendor,  her  husband  in  the  mean- 
time having  absconded.  The  return  of  the  officer  recited 
that  the  property  in  dispute  could  not  be  taken  under  the 
writ,  and  the  action  proceeded  as  one  for  damages.  Issues 
were  made  up  and  tried  to  the  court  without  a  jury^  the 
result  being  a  judgment  for  the  plaintiff. 

The  defendant  below  prosecutes  error,  contending,  first, 
that  the  judgment  ought  to  be  reversed  because  the  gist 
of  the  action  of  replevin  is  the  unlawful  detention  of  the 
property,  and  that  at  the  time  this  suit  was  begun,  and  for 
two  weeks  previously,  the  chattels  in  dispute  were  not,  and 
had  not  been,  actually  or  constructively  in  his  possession. 
This  defense  is,  however,  in  a  measure  technical,  and  one 
which  a  defendant  may  waive,  if  he  chooses  so  to  do,  and 
we  think  that  in  this  case  he  did  so.  Instead  of  relying 
upon  a  general  denial,  as  he  might  have  done  if  he  had  seen 
fit,  he  expressly  qualified  that  defense  by  pleading  specially 
that  he  had  purchased  the  property  for  value  and  in  good 
faith  of  the  husband,  and  that  the  plaintiff,  by  her  conduct 
in  permitting  the  latter  to  take  and  retain  possession  of 
the  same  and  represent  himself  to  be  the  owner  and  en- 
titled to  dispose  of  it,  was  estopped  to  allege  title  in  her- 
self. 

By  this  answer  the  plaintiff  in  error  tendered  a  distinct 
issue  of  title,  and  so  made  the  question  of  possession  im- 
material. It  does  not  lie  in  his  mouth  to  say  that  the 
court  has  tried,  at  his  instance,  a  question  of  which,  be- 
cause of  circumstances  within  his  knowledge  and  existing 
at  the  time  of  the  beginning  of  the  suit,  it  had  not  jurisdic- 
tion.    The  case  falls  precisely  within  the  rule  announced 
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by  this  court  in  Flynn  v.  Jordan,  17  Neb.  518,  which  was 
also  an  action  in  replevin  in  which  the  issues  were,  in  this 
respect,  exactly  similar  to  those  in  the  case  at  bar. 

A  second  contention  of  the  plaintiff  in  error  is  that  the 
evidence  is  insufficient  to  establish  ownership  in  the  wife, 
who  was  plaintiff  below.  But  this  is  an  action  at  law, 
in  which  the  findings  of  fact  have  the  same  rank  and  im- 
portance as  the  verdict  of  a  jury,  and  an  examination  of 
the  record  fails  to  convince  us  that  the  conclusions  of 
the  trial  judge  were,  in  the  language  of  the  decisions, 
"clearly"  or  "manifestly''  wrong.  And,  besides,  although 
we  do  not  wish  to  be  understood  as  holding  that  a  plea  of 
estoppel  is  in  all  cas(»s  so  clearly  inconsistent  with  a  denial 
of  title  as  to  preclude  the  latter  defense,  yet  in  this  case 
the  pleading  gave  the  all(»ged  estoppel  such  exclusive 
prominence  as  to  amount  very  nearly,  if  not  quite,  to  an 
admission  of  actual  ownership  in  the  plaintiff,  which  could 
be  defeated  only  by  the  matter  in  pais.  It  cannot  be,  and 
we  do  not  understand  is  attempted  to  be,  seriously  con- 
tended that  the  defense  of  (»stoppel  was  made  out  What- 
ever may  have  bc^en  the  conduct  of  the  plaintiff  with  respect 
to  the  property,  it  is  not  shown,  or  attempted  so  to  be, 
that  it  came  to  the  knowledge  of  the  defendant  or  in- 
fluenced him  in  any  way  at  or  before  the  time  he  made 
his  alleged  purchase. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Lbtton  and  Oldham,  <3C.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 

opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 
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William  H.  Buttbrfibld  bt  al.  v.  Commbbgial  Cattlh 
Company  of  Nebraska. 

Fujbd  NoTKMJsn  2, 1904.    No.  18,665. 

Lease:  Statute  of  Fbaitds.  A  written  memonoidum,  signed  by  the 
party  making  the  lease  for  a  leasehold  contract  of  more  than  one 
year»  is  competent  evidence  of  a  valid  contract,  when  such  written 
offer  has  been  accepted  by  the  lessor. 

Error  to  the  district  court  for  Pierce  county:  John 
F.  Boyd,  Judge.    Reversed  with  directions. 

M.  D.  Tyler  and  Douglas  Cones,  for  plaintiffs  in  error. 

Benjamin  Lindsay  and  Bamhart  d  Free,  contra. 

Oldham,  0. 

This  was  a  suit  in  forcible  entry  and  detainer.  There 
was  no  dispute  as  to  the  questions  of  fact  involved,  and  at 
the  close  of  the  testimony  the  court  directed  a  verdict  of 
guilty  and  rendered  judgment  upon  the  verdict;  and  to 
reverse  this  judgment  defendant  brings  error  to  this  court. 

The  undisputed  facts  in  the  record  are  that  for  several 
years  the  defendant  in  the  court  below  had  occupied  a 
large  tract  of  land  owned  by  the  plaintiff  cattle  company 
in  Pierce  county ;  that,  prior  to  April  20,  1902,  defendant 
had  occupied  these  premises,  known  as  "The  Ranch,"  under 
a  written  lease  for  three  years,  which  expired  on  that  date; 
that  Mr.  E.  de  La  Ohappelle  was  the  manager  of  the  plain- 
tiff cattle  company,  and  resided  in  Ottawa,  Illinois.  That 
Mr.  B.  W.  Woolverton,  a  real  estate  agent  who  resided  in 
Pierce  county,  had  exercised  a  limited  agency  over  plain- 
tiff's lands,  and  had  collected  the  rents  from  defendant 
for  several  years  prior  to  the  controversy.  The  year  before 
the  expiration  of  the  last  written  lease,  defendant,  desir- 
ing to  procure  a  further  lease  of  the  premises,  applied  to 
Mr.  Woolverton  for  terms  on  which  his  lease  might  either 
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be  renewed  or  another  one  entered  into.  Mr.  Woolverton 
communicated  this  information  by  letter  to  the  manager 
of  the  company,  and,  in  anaw^  to  his  letter,  receited  the 
following  communication : 

"Ottawa,  III.,  April  80th,  1901. 
*'B.  W.  WoQlverton^  Pierce,  Nebraska — Deae  Sir  :  I  have 
tried  to  formulate  a  plan  for  the  best  result  to  be  obtained 
from  the  ranch.  I  have  carefully  noted  the  report  that 
you  sent  to  me  and  thank  you  for  the  same.  To-day,  if 
yon  can  induce  Mr.  Butterfield  to  take  a  three  years  lease 
at  $860  per  annum,  reserving  the  right  of  selling  the 
parcels  not  connected  with  the  main  body  of  land,  I  will 
acc^t  these  tenna  As  far  as  the  repairs  are  concerned, 
the  clause  adopted  by  both  parties  in  the  old  lease  ought  to 
be  maintained.  I  wish  you  can  succeed  in  obtaining  Mr. 
Butterfleld's  consent  to  the  above  conditions  and  remain, 
**Yours  truly,  E.  de  La  Chappbllb, 

^^Manager  for  Commercial  Cattle  Company.'^ 

When  Mr.  Woolverton  received  this  communication,  he 
notified  Mr.  Butterfield  of  such  fact,  and  showed  him  the 
letter,  and  prepared  a  new  lesuse,  in  duplicate,  of  the 
premises  for  three  years,  including  all  the  terms  specified 
in  the  letter  from  plaintiff's  manager.  Defendant  signed 
each  of  the  duplicate  copies  of  this  lease,  retained  one, 
and  Mr.  Woolverton  mailed  the  other  to  plaintiff's 
manager,  who  retained  his  copy  of  the  duplicate  lease  for 
about  two  weeks,  and  subsequently  declined  to  sign  the 
same,  and  served  notice  on  the  defendant  of  the  termina- 
tion of  his  tenancy,  and  at  the  expiration  of  the  notice, 
defendant  having  declined  to  surrender  possession,  plain- 
tiff instituted  the  instant  case. 

It  is  urged  in  support  of  the  judgment  of  the  trial  court 
that  the  lease  having  been  signed  by  the  lessee  alone  is 
invalid  under  the  statute  of  frauds.  If  defendant's  right 
stood  alone  upon  the  written  lease  which  he  executed,  and 
which  plaintiff  subsequently  refused  to  sign,  we  think  this 
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contention  would  be  well  founded.  Section  5,  chapter  32,  of 
the  Compiled  Statutes,  1903  (Annotated  Statutes,  5954), 
provides  as  follows:  ''Every  contract  for  the  leasing  for 
a  longer  period  than  one  year  from  the  making  thereof, 
or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall 
be  void  unless  the  contract  or  some  note  or  memorandum 
thereof  be  in  writing  and  signed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made."  In  short,  this  statute  of 
frauds,  which  is  a  statute  of  evidence,  requires  that  a  valid 
contract  of  leasehold  for  more  than  one  year  can  only 
be  established  by  a  written  contract  or  some  note  or  mem- 
orandum thereof  in  writing,  signed  by  the  party  who  makes 
the  lease.  But  the  question  arises,  whether  the  letter  from 
plaintiff's  manager  is  not  a  memorandum  in  writing  signed 
by  the  duly  authorized  agent  of  the  plaintiff,  by  which  this 
leasehold  contract  may  be  proved.  This  court  has  held  in 
numerous  decisions  that  a  memorandum  may  take  the 
form  of  a  written  offer  signed  by  the  party  who  is  to  make 
the  sale  or  the  lease  of  the  land,  and  when  this  offer  is 
accepted  by  the  other  party  there  is  a  valid  lease  or  sale, 
as  the  case  may  be.  Gartrell  i\  Staff ord^  12  Neb.  545; 
Robinson  v.  Cheney^  17  Neb.  673;  Qardels  v.  Kloke,  36 
Neb.  493. 

We  think  there  can  be  little  doubt  that  under  the  direc- 
tion of  the  letter  of  plaintiff's  manager,  before  set  out,  Mr. 
Woolverton  would  have  been  fully  authorized  to  have  pre- 
pared and  signed  this  lease  on  behalf  of  plaintiff,  and  that, 
if  he  had  done  so,  plaintiff  would  have  been  bound  by  the 
contract.  But,  in  any  event,  when  the  lease  was  prepared, 
it  was  signed  by  defendant,  and  his  signature  to  the  lease 
ratified  the  terms  of  the  memorandum  which  were  em- 
bodied in  the  contract.  The  last  clause  in  the  letter  before 
set  out  is:  "I  wish  you  (Woolverton)  can  succeed  in 
obtaining  Mr.  Butterfield's  consent  to  the  above  condi- 
tions." In  accordance  with  this  direction,  Woolverton 
did  obtain  Butterfield's  consent  to  every  condition  set  forth 
in  the  memorandum;  and  by  this  act  we  think  a  valid 
agreement  was  consummated,  and  that  this  agreement  is 
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properly  evidenced  by  a  memorandum  in  writing  signed  by 
the  party  by  whom  the  lease  was  made. 

We  therefore  conclude  that  the  learned  trial  judge  was 
in  error  in  directing  a  verdict  of  guilty,  and,  as  there  is 
no  disputed  fact  in  the  record,  we  recommend  that  the 
judgment  of  the  district  court  be  reversed  and  the  causes 
remanded,  with  directions  to  the  trial  court  to  dismiss 
plaintiff's  petition. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remaiuhHl,  with  directions  to  the  trial  court  to 
dismiss  plaintiff's  petition. 

Reversed. 


Payette  I.   Foss,  atpellbe,  v.  James  W.  Dawes,  ap- 
pellant.* 

Filed  Novembeb  2, 1904.    No.  1S,610. 

1.  Contribution  for  payment  of  partnership  debts  cantiot  be  enforced 

until  there  is  a  final  settlement  of  all  the  affairs  of  the  partner- 
ship. 

2.  Evidence  examined,  and  held  insufficient  to  show  a  final  settlement 

of  partnership  affairs. 

Appeal   from   the   district   court   for   Saline   county: 
George  W.  Stubbs,  Judge,     Reversed  with  directions. 

Robert  Ryan^  for  appellant 

Fayette  I.  FosSj  W.  O.  Hastings  and  R.  D.  Brown, 
contra. 

Oldham,  0. 

In  November,  1879,  James  W.  Dawes  and  Fayette  I. 
Foss  entered  into  a  partnership,  and,  as  such,  engaged  in 
*  Rehearing  denied.    See  opinion,  p.  611,  post. 
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the  "law  and  loan*'  business  at  Crete^  Nebraska.  On  May 
12, 1890,  plaintiff  Foss  began  an  action  in  the  district  court 
for  Saline  county  for  a  dissolution  of  the  partnership  and 
a  winding  up  of  its  affairs.  From  the  record  before  us  it 
appears  that  a  receiver  was  appointed,  and  that  the  matter 
of  the  indebtedness  of  the  partners  to  the  partnership  was 
referred  to  Judge  Broady,  who,  as  referee,  reported  that 
the  defendant  was  indebted  to  the  partnership  in  the  sum 
of  f 25,912.20,  and  plaintiff  was  indebted  to  the  partner- 
ship in  the  sum  of  |20,782.27.  This  report  was  filed  on 
May  19,  1892,  and  was  confirmed  by  the  court  on  June  1, 
1892.  Claims  in  excess  of  $60,000  were  filed  with  the  re- 
ceiver by  the  creditors  of  the  partnership.  This  original 
suit  is  still  pending.  On  January  17,  1900,  the  plaintiff 
filed  a  supplemental  petition,  in  which  he  sets  forth 
numerous  items  which  he  alleges  he  has  paid  for  and  on 
behalf  of  the  partnership,  and  asks  judgment  against  the 
defendant  for  contribution.  There  was  an  answer,  denying 
liability  on  the  items,  a  plea  of  former  adjudication  and 
the  statute  of  limitations.  A  trial  was  had  that  resulted 
in  a  judgment  against  the  defendant,  from  which  he  ap- 
peals to  this  court. 

The  main  contention  presented  in  this  court  is  that 
"no  action  at  law  or  in  equity  lies  in  favor  of  one  partner 
against  another,  founded  upon  partnership  transactions, 
until  there  has  been  a  settlement  of  all  indebtedness  of 
the  partnership  with  its  creditors";  or,  in  other  words, 
one  partner  cannot  have  contribution  from  the  other  before 
final  settlement  of  all  partnership  business.  This  proposi- 
tion is  obviously  souijd,  for  the  amount  which  the  one 
partner  is  entitled  to,  if  anything,  cannot  be  known  until 
the  partnership  affairs  are  settled.  Hence,  the  relation 
of  debtor  and  creditor  between  partners  does  not  arise 
until  the  affairs  of  the  partnership  are  wound  up  and  a 
balance  struck.  Such  balance  is  to  be  struck  after  all 
partnership  affairs  are  settled,  and  not  while  they  are 
being  wound  up.  Oleason  v.  White,  34  Cal.  258;  Simrall 
V.  O'BannonSy  7  B.  Mon.  (Ky.)  608;  Lower  v.  Denton, 
42 
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9  Wis.  •268;  Austin  v,  Vaughn^  14  La.  Ann.  43;  Oglesby  v 
Thompson,  59  Ohio  St.  60 ;  Ashley  v.  Williams,  17  Ore.  441 ; 
Hall  V.  Clagctt,  48  Md.  223;  Slater,  Myers  d  Co.  v.  Amett, 
81  Va.  432;  Stanbcrry  v.  Cattcll,  55  la.  617;  Hill  v.  Beach. 
12  N.  J.  Eq.  31.  This  is  conceded  by  the  appellee.  In  his 
brief,  on  page  5,  he  says :  "But  contribution  for  payment 
of  partnership  debts  is  not  enforced  till  final  settlement" 
The  record  in  this  case  does  not  show  a  final  settlem«it. 
There  was  a  receiver  of  this  partnership  estate  with  whom 
were  filed  numerous  claims  against  the  partnership,  which 
were  allowed.  A  number  of  these  claims  are  included 
among  the  items  of  the  supplemental  petition,  but,  on  the 
other  hand,  there  are  many — amounting  to  over  f  15,000 
— ^which  are  not  so  included.  There  is  nothing  in  the 
pleadings  or  in  the  evidence  that  purports  to  show  that  this 
hearing  was  on  or  after  final  settlement,  but,  on  the  con- 
trary, the  evidence  shows  it  was  not.  The  plaintiff,  on 
cross-examination,  testified  as  follows : 

Q.  What  was  the  amount  of  the  claims  filed  against 
the  estate?    How  much  was  the  aggregate  amount? 

A.  I  cannot  tell  you  exactly;  the  record  shows. 

Q.  You  do  not  know  how  much  is  unpaid? 

A.  I  do  not. 

Q.  Do  you  know  how  many  creditors  there  were? 

A.  I  cannot  tell  you  that.  I  know  that  the  most  of  them 
have  been  paid  and  there  is  a  little  that  is  not  yet  wiped 
out,  but  I  cannot  tell  how  much. 

In  Oglesby  v,  Thompson,  supra,  the  court  said: 

"It  is  always  the  duty  of  a  court  in  a  suit  for  an  account 
to  state  it,  if  possible,  from  the  evidence  offered;  but,  if 
this  is  not  possible  according  to  the  rules  by  which  issues 
of  fact  are  determined,  it  can  do  but  one  thing — dismiss 
the  action  for  an  account.  An  ascertainment  of  the  state 
of  the  accounts  is  a  necessary  predicate  to  the  rendition 
of  any  judgment  in  favor  of  the  plaintiff." 

In  the  judgment  appealed  from  is  the  finding:  "Court 
finds  that  all  partnership  dehtn  are  paid  or  barred  by  the 
statute  of  limitations."    This  finding  is  based  upon  noth- 
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ing,  neither  pleading  nor  evidence,  and  it  is  diflScult  to 
understand  upon  what  theory  it  was  interpolated  in  the 
record.  If,  as  a  matter  of  law,  the  learned  trial  court 
concluded  that  the  claims  were  barred  by  reason  of  the 
lapse  of  time  from  the  filing  thereof,  it  was  wrong.  These 
claims,  when  allmved  by  the  court,  are,  in  effect,  judgments 
against  the  partnership  assets,  and  the  statute  of  limita- 
tions does  not  begin  to  run  against  them  so  long  as  the 
suit  into  which  they  were  brought  is  pending. 

There  are  some  other  questions  presented  by  the  record, 
but,  as  the  one  discussed  disposes  of  the  case,  it  would 
serve  no  useful  purpose  to  investigate  tliem  now. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed,  with  directions  to  dismiss  plaintiff's 
supplemental  petition. 

Ames  and  Letton^  OC.,  concur. 

By  the  Court:  For  the  reasons  state<l  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed,  with 
directions  to  dismiss  plaintiff's  supplemental  petition. 

Revebsed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
February  22,  1905.    Motion  denied: 

Per  Curiam  :  It  is  ordered  and  adjudged  that  the  order 
heretofore  entered  directing  the  dismissal  of  the  plaintiff's 
supplemental  petition  be  vacated  and  set  aside,  and  that 
the  judgment  be  reversed,  and  the  cause  be,  and  hereby 
is,  remanded  to  the  district  court  for  further  proceedings 
not  inconsistent  with  the  opinion  heretofore  filed  in  this 
case. 

It  is  further  ordered  that  the  motion  for  a  rehearing  be, 
and  the  same  hereby  is,  overruled. 

Motion  denied. 
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In  re  Minnie  Greasbb  bt  al. 

FnjCD  November  2,1904.    No.13,620. 

Habeas  Corpus:  Appeal.  The  judgment  of  a  district  court  in  a  pro- 
ceeding in  habeas  corpus  will  not  be  reviewed  by  this  court  on 
appeal. 

Appeal  from  the  diRtrict  court  for  Colfax  county: 
James  A.  Grimison,  Judge.    Dismissed. 

George  W.  Wertz^  for  relator. 

W,  I.  Allen  and  E.  T.  Hodsdon,  contra. 

Oldham,  C. 

This  was  a  proceeding  in  habeas  corpus  in  the  district 
court  for  Tolfax  county,  Nebraska.  There  was  a  judgment 
for  the  relators  in  the  court  below,  which  respondents  seek 
to  have  reviewed  by  this  court  on  appeal.  No  motion  w^as 
filed  for  a  new  trial  in  the  court  below,  nor  was  a  petition 
in  error  fiU^d  in  this  court.  This  leaves  but  one  question 
to  determine,  and  that  is  as  to  the  foriir  of  tlie  procedure 
under  which  this  court  will  review  the  judgment  of  a  dis- 
trict court  in  habeas  corpus.  This  question  was  before  us 
in  the  case  of  In  re  Van  Sofrrrr,  42  Neb.  772,  and,  after  a 
careful  examination  of  the  proper  method  of  review  of 
causes  of  this  nature  by  this  court,  we  determined  that 
proceedings  in  habeas  corpus  were  civil  in  their  nature  and 
could,  and  would,  be  reviewed  here  on  error  proceedings, 
but  not  on  appeal.  We  think  the  rule  well  supported  in 
principle,  and  therefore  recommend  that  the  appeal  in  the 
case  at  bar  be  dismissed. 

Ames  and  Letton^  CG.,  concur. 

By  the  Court:  For  the  reasons. stated  in  the  foregoing 
opinion,  the  appeal  in  the  case  at  bar  is 

Dis^nssED. 
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Fremont  Telephone  Company  v.  Charles  Kbelbr. 

Filed  Novembeb  2,1904.    No.  13,632. 

Evidence  examined,  and  held  not  sufficient  to  sustain  the  judgment 
of  the  district  court. 

Error  to  the  district  court  for  Dodge  county:  Conrad 
HoLLENBECK,  JuDOB.    Reversed. 

Courtright  &  Sidner,  for  plaintiflF  in  error. 
F.  W.  Button,  contra. 

Oldham,  C. 

This  was  a  suit  for  personal  injuries,  instituted  by  plain- 
tiff in  the  court  below  against  his  employer,  the  Fremont 
Telephone  Company.  There  was  a  trial  to  a  jury  in  the 
court  below,  and  verdict  for  plaintiff  for  |150,  judgment 
on  the  verdict,  and  defendant  brings  error  to  this  court. 

To  dispose  of  the  cause  it  will  only  be  necessary  to 
examine  one  of  the  alleged  errors  called  to  our  attention 
in  defendant's  brief,  and  that  is  that  the  evidence  is  not 
sufficient  to  sustain  the  judgment.  The  facts  underlying 
the  controA^ersy,  as  testified  to  by  the  plaintiff  in  the  court 
below,  are  substantially  as  follows :  Plaintiff,  at  the  time 
of  his  injury,  was  a  second  lineman  in  the  employ  of  the 
defendant  telephone  company.  He  had  been  engaged  in 
stringing  telephone  wires  on  the  poles  of  the  company  in 
the  city  of  Fremont  for  about  two  weeks  before  the  ac- 
cident complained  of.  He  was  23  years  of  age,  and  had 
done  some  work  for  the  Bell  Telephone  Company  before 
his  employment  by  the  defendant.  On  the  day  preceding 
the  injury,  defendant's  foreman  told  plaintiff  to  prei)are 
to  string  a  telephone  line  along  the  side  of  a  brick  building 
in  Fremont.  To  do  this  plaintiff  had  to  procure  a  ladder, 
and  drive  wooden  plugs  between  the  bricks  on  the  side  of 
the  building  to  support  the  attachments  necessary  to  hold 
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the  wires.  The  foreman  seems  to  have  given  no  instruc- 
tion except  as  to  the  height  at  which  the  wires  were*  to  be 
strung,  and  to  ask  phiiutiflf  if  he  could  get  a  ladder  to  do 
the  work.  On  the  day  of  the  injury,  plaintiff  borrowed  a 
ladder  from  a  paint  shop,  and  placcni  it  against  the  side 
of  th(»  building  for  the  purpose  of  driving  in  the  plu^;  he 
ascended  for  about  15  fet^t,  and  says  that,  after  he  p^ot  to 
the  top  of  the  ladder,  the  foreman  tossed  him  a  plug, 
which  he  was  to  drive  between  the  bricks.  He  placed  one 
foot  on  the  sill  of  a  second-story  window  in  the  building 
and  the  other  cm  the  top  of  the  ladder,  and  undertook  to 
drive  the  plug  between  the  bricks  with  a  hand-ax,  when 
he  lost  his  balance  and  fell  to  the  ground,  sustaining  the 
injury  of  which  he  complains. 

The  negligc^nce  alleged  against  the  defendant  in  plain- 
tiff's petition  was,  in  substance,  that  he  was  without  ex- 
p(Ti(^nce  in  stringing  telephone  wires  on  brick  buildings, 
and  that  he  slioiild  have  been  warned  of  the  extra  hazard 
of  such  an  luuh^rtaking  by  defendant's  foreman.    We  must 
confess,  after  a  careful  examination  of  plaintiff's  testi- 
mony, tliat  we  are  wholly  unable  to  see  any  hidden  or 
lurking  danger  in  the  occupation  in  wiiich  he  was  engagcnl, 
that  r^Miuired  special  instruction  to  apprise  him  of  such 
fact,  from  either  his  employer  or  the  foreman  who  stood  in 
the  place  of  the  employer.     He  was  not  working  with 
either  defective  or  dangerous  implements.     He  himself 
borrowed  the  ladder  on  w^hich  he  ascended  to  his  place 
of  duty.    There  was  no  hidden  defect,  either  in  the  ladder 
on  which  he  stood,  or  in  the  hand-ax  with  which  he  drove 
the  plugs,   or   in   the  plug  furnished   him,   that  in  any 
manner  contributed  to  the  injury.    It  is  not  clainuHl  that 
he  was  either  blind,  or  insane,  or  of  such  very  tender 
years  as  to  be  incapable  of  understanding  the  Tauger  which 
must  have  been  obvious  to  one  having  ey(\s  to  see,  when 
he  undertook  to  drive  the  plug.     We  therefore  conclude 
that  th(»re  is  no  evidence  in  the  record  tending  to  show  any 
breach  of  any  duty  owed  by  the  master  to  the  employee, 
and,  although  we  doubt  not  that  plaintiff  received  a  pain- 
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ful  injury  from  the  accident,  his  misforture  is  not,  by  any 
evidence  in  the  record,  connected  with  any  negligent  act 
on  the  part  of  his  master. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  that  the  cause  be  remanded  for 
further  proceedings  according  to  law. 

Ames  and  Lbtton^  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoini* 
opinion,  the  judgment  of  the  district  court  is  reversed  an<l 
the  cause  is  remanded  for  further  proceedings  accordinp^ 
to  law. 

Revebsei>. 


State  op  Nebraska,  ex  bel.  Gustav  Pritschau,  v.  S. 
h.  sornborger. 

Filed  November  2, 1904.    No.  13,593. 

Exceptions,  BUI  of:  Mandamus.  Where  an  ex  parte  order  extending 
the  time  for  the  presentation  of  a  bill  of  exceptions  has  been 
found  upon  a  hearing:  to  have  been  wrongfully  and  fraudulently 
obtained,  a  district  judge  may  set  the  order  aside,  and  refuse 
to  settle  and  allow  the  bill  because  not  presented  within  the 
statutory  time.  In  such  case  he  will  not  be  compelled  by  manda- 
mus to  settle  and  allow  the  bill.  , 

Original  application  for  a  writ  of  mandamus  to  compel 
the  allowance  of  a  bill  of  exceptions.     UV/7  drniccL 

C.  E.  Holland y  for  relator. 

J,  J.  Thomas y  contra. 

Letton,  C. 

This  is  an  original  action  in  this  court  for  the  purpose 
of  compelling  the  Honorable  S.  H.  Sornborger,  lately  judge 
of  the  district  court  for  Seward  county,  to  settle,  allow  and 
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sign  a  bill  of  exceptions  in  an  action  pending  in  said  court. 
A  summary  statement  of  the  allegations  of  the  petition  is 
that,  on  the  16th  day  of  February,  1903,  an  action  was 
pending  in  the  district  court  for  Seward  county,  wherein 
Gustav  Pritschau  was  plaintiff  and  Rice  Brothers  &  Nixon 
and  otht»r«  were  defendants,  wherein  the  W.  J.  Perry  Live 
Stock  &  Commission  Company  and  W.  E.  Langworthy, 
two  of  the  defendants,  recovered  a  final  judgment  against 
the  plaintiff  dismissing  his  action;  that  the  presiding 
judge,  the  Honorable  S.  H.  Sornborger,  granted  40  days 
from  the  rising  of  the  court  to  prepare  and  present  a  bill 
of  exceptions;  that,  afterwards,  upon  a  showing  of 
diligence,  said  judge  made  an  order  extending  the  time  in 
which  to  prepare  and  serve  the  bill  of  exceptions  to  80 
days  from  the  rising  of  the  court;  that  the  term  of  court 
at  which  the  action  was  tried  adjourned  sine  die  on  the 
16th  day  of  May,  1903;  that  the  proposed  bill  of  exceptions 
was,  on  the  6th  day  of  July,  served  upon  the  attorney  of 
record  for  said  defendants,  who  retained  the  same  until 
after  the  15th  day  of  August,  1903,  and  on  the  27th  day 
of  August,  1903,  it  was  found  upon  the  desk  in  the  office  of 
C.  E.  Holland,  one  of  the  attorneys  for  plaintiff  Pritschau, 
without  any  amendments  being  suggested  or  proposed; 
that  said  proposed  bill  was  presented  to  the  respondent, 
S.  H.  Sornborger,  for  settlement  and  allowance  within 
the  time  required  by  law;  that  said  judge  took  away  the 
said  proposed  bill  and  never  returned  same,  but  that, 
afterwards,  in  December,  1903,  it  was  found  in  the  office 
of  J.  J.  Thomas,  the  attorney  for  said  defendant,  and 
was  again  presented  by  plaintiff's  attorney  to  the  said 
respondent,  Sornborger,  for  settlement  and  allowance,  on 
December  15,  and  that,  afterwards,  on  the  24th  day  of 
December,  respondent  declined  and  refused  to  settle  or 
allow  said  bill.  The  petition  prays  for  a  peremptory  w^it 
of  madamus  to  compel  the  respondent  to  settle  and  allow 
the  bill  of  exceptions.  The  answer  of  the  respondent,  after 
admitting  the  facts  in  relation  to  the  rendition  of  the  judg- 
ment, the  allowance  of  the  40  days  to  prepai*e  and  present 
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the  bill,  and  the  making  of  the  order  extending  the  time 
for  an  additional  40  days,  alleges  that  the  bill  of  excep- 
tions was  presented  to  him  in  November,  1903;  that  it 
appeared  that  it  had  been  tendered  to  adverse  counsel  on 
July  13,  1903,  and  service  refus(^d  because  it  had  not  been 
served  within  the  original  40  days  allowed  by  the  re- 
spondent; that,  when  the  bill  was  presented  to  him  for 
allowance  by  the  relator's  attorney,  he  observed  that  ob- 
jection had  been  made  to  its  allowance,  and  that  he  refused 
to  consider  the  allowance  of  same  without  notice  to  the 
opposing  counsel ;  that  the  matter  of  allowing  and  settling 
the  bill  of  exceptions  came  on  finally  to  be  heard  on  the 
24th  day  of  December,  1903,  which  was  a  day  of  the  regular 
November,  1903,  term  of  the  district  court  for  Seward 
county,  on  the  motion  of  the  defendants  to  revoke,  cancel 
and  annul  the  order  granting  plaintilf  an  additional  40 
days  within  which  to  prepare  and  serve  said  bill,  and  upon 
other  objections  to  its  allowance,  at  which  hearing  all  of 
the  parties  in  interest  were  represented  by  counsel;  that 
upon  a  full  hearing  of  the  facts  the  respondent  concluded 
that  there  was  an  entire  lack  of  diligence  on  the  part  of 
the  relator,  and  a  clear  case  of  gross  negligence,  and  re- 
spondent therefore  withdrew,  canceled,  revoked  and  an- 
nulled the  former  order  granting  an  additional  40  days 
within  which  to  prepare  and  serve  the  bill  of  exceptions; 
that  no  proceedings  to  reverse  said  order  have  been  in- 
stituted. 

No  evidence  was  presented  in  this  court,  other  than  the 
original  proposed  bill  of  exceptions  with  the  endorsements 
and  memoranda  written  thereupon;  but  it  sufficiently  ap- 
peared from  the  statements  and  admission  made  upon  the 
bearing  that  the  facts  were  substantially  as  alleged  in  the 
pleadings. 

It  appears  that  the  motion  to  sot  aside  the  order  grant- 
ing additional  time  was  made  upon  the  grounds  that  the 
def(»ndant  had  no  notice  of  the  application  for  additional 
time;  that  no  showing  of  diligence  had  been  made;  that 
the  reporter  had  completed  the  bill  of  exceptions  and 
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oflfered  to  deliver  it  to  the  plaintiff  long  prior  to  the  ex- 
piration of  the  first  40  days  allowed;  that  the  obtaining  of 
the  order  of  extension  was  a  fraud  upon  the  court,  and 
that  it  was  solely  owing  to  the  plaintiff's  neglect  that  the 
bill  was  not  served  within  the  first  40  days.  At  the  hear- 
ing upon  the  motion  to  vacate  the  order,  both  parties 
appeared  and  were  represented  by  counsel,  and  evidence 
was  taken  by  the  court,  upon  consideration  of  which  an 
order  revoking  the  order  of  July  3  was  entered.  It 
appears,  then,  that  the  district  judge  found  at  the  hearing 
that  when  he  made  the  order  extending  the  time  he  had 
been  imposed  upon,  and  that  upon  ascertaining  that  fact 
he  set  aside  the  order  made  and  refused  to  settle  the  bill 
of  exceptions. 

This  he  had  a  perfect  right  to  do.  It  would  be  strange 
indeed  if  a  judge  who  found  he  had  bc\?n  deceived  in  mak- 
ing an  ex  parte  order  extending  the  time  to  present  a  bill 
of  exceptions  could  not  deprive  the  offending  party  of  any 
benefit  from  an  order  thus  obtained,  by  refusing  to  give 
him  the  benefit  of  his  wrongdoing  upon  an  application  to 
settle  and  allow  the  bill.  Courts  and  judges  are  not  thus 
impotent. 

The  matters  set  fdrth  in  the  answer  and  the  facts  ad- 
mitted constitute  a  good  defense,  and  the  respondent  was 
justified  in  his  refusal  to  settle  the  bill  of  exceptions. 

The  writ  slumld  be  refused  and  proceeding  dismissed  at 
relator's  costs. 

By  the  Court :  For  the  reasons  8tate<l  in  the  forgoing 
opinion,  the  writ  is  refused  and  the  proceeding  dismissed 
at  relator's  costs. 

Writ  denied. 
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Charles  A.  Cline  v.  S.  H.  Dexter,  Administrator. 

Filed  November  2, 1904.    No.  13,451. 

Witness:  Competency.  Where  an  administrator  introduces  in  evidence 
a  letter  from  the  adverse  party  giving  a  narrative  of  the  trans- 
action with  the  deceased  party  upon  which  the  action  is  based, 
the  evidence  of  the  adverse  party  as  to  the  transaction  recited 
in  the  letter  upon  his  own  behalf  is  not  incompetent  under  the 
provisions  of  section  329  of  the  code,  and  it  is  error  to  exclude 
the  same. 

Error  to  the  district  court  for  Merrick  county :  James 
A.  Grimison,  Judge.    Reversed. 

John  G.  Martin^  for  plaintiff  in  error. 

W.  T,  Thompson^  contra. 

Letton,  C. 

This  action  was  brought  by  the  administrator  of  the 
estate  of  Samuel  Cline,  deceased,  to  recover  from  the  Mer- 
rick County  Bank  the  balance  of  a  deposit  due  from  said 
bank  to  Samuel  Cline  at  the  time  of  his  death.  The  Merrick 
County  Bank  answered,  disclaiming  any  interest  in  the 
money  on  deposit  except  as  a  depository,  brought  into 
court  the  amount  of  the  deposit,  and  alleged  that  the  same 
is  claimed  both  by  the  estate  of  Samuel  Cline,  deceased, 
and  by  Purington  &  Cline,  a  copartnership.  Purington 
&  Cline  intervened,  averring  that  they  were  a  partnership 
engaged  in  the  live  stock  commission  business  at  South 
Omaha,  Nebraska;  that,  from  the  26th  day  of  February, 
1902,  until  his  death,  Samuel  Cline  was  their  agent  for  the 
purpose  of  purchasing  and  shipping  stock  for  them  at 
(■larks,  Jlerrick  county,  Nebraska;  that  for  the  conven- 
ience of  their  customers  they  placed  certain  money  with 
the  Merrick  County  Bank  from  time  to  time  during  said 
agency,  subject  to  the  order  of  Samuel  Cline,  for  the  pur- 
pose of  purchasing  and  shipping  stock  for  them,  and  for 
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no  other  purpose;  that,  on  the  4th  day  of  May,  1902,  when 
Samuel  Cline  died,  there  was  on  deposit  in  said  county 
f262.68  of  their  funds,  and  they  pray  judgment  for  that 
sum,  and  that  the  money  tendered  to  be  paid  to  them.  A 
general  denial  was  filed  to  these  allegations.  Afterwards, 
Charles  A.  Cline  was  substituted  as  defendant  for  Puring- 
ton  &  Cline.  Trial  was  had  to  the  court,  without  the  in- 
tervention of  a  jury,  and  the  court  found  that  the  funds 
are  the  personal  property  of  the  estate  of  Samuel  Cline, 
dec(*ased,  and  adjudged  the  payment  of  the  same  to  the 
administrator.  From  this  judgment  Charles  A.  Cline  pros- 
ecut(-s  error  to  this  court. 

A  numbe*r  of  assignments  of  error  have  been  made,  but, 
since  a  new  trial  will  be  required,  it  is  unnecessary  to  con- 
sider more  than  one  or  two  of  them.  It  is  conceded  bj' 
plaintiff  in  error  that,  since  the  deposit  register  of  the 
bank  and  the  passbook  of  Samuel  Cline  both  show  this 
account  to  have  been  carried  in  the  name  of  Samuel  Cline, 
this  is  sufficient,  in  the  absence  of  other  proof,  to  establish 
prima  facie  a  liability  of  the  bank  to  Samuel  Cline,  which 
passed  to  the  estate  as  an  asset.  But  he  contends  that 
such  prima  facie  case  is  founded  solely  upon  a  legal  pre- 
sumption, which  can  be  overcome  by  sufficient  competent 
proof  as  to  the  true  character  of  the  deposit.  With  this 
view  of  the  law  of  the  case  we  are  agreed,  and,  when  suffi- 
cient competent  proof  has  been  offered  by  him  to  over- 
come the  presumption  and  show  that  the  money  was  the 
money  of  Purington  &  Cline  to  the  satisfaction  of  a  court 
or  jury,  he  has  made  his  case. 

It  is  assigned  as  error  that  the  court  erred  in  not  per- 
mitting the  plaintiff  in  error  to  show  that  the  plaintiff  in 
the  court  below  was  not  the  real  party  in  interest.  The 
oflFer  was  to  show  that  the  widow,  as  one  of  the  heirs  at 
law,  together  with  the  administrator  and  the  guardian  of 
the  minor  heirs,  had  made  an  arrangement  with  a  bank  to 
carry  on  this  litigation  in  the  name  of  the  administrator, 
and  that,  if  recovery  was  had  by  the  administrator,  the 
proceiHls  would  be  set  aside  to  the  widow  as  her  allowance, 
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and  then  by  her  given  to  said  bank  to  apply  npon  a  debt 
of  her  husband.  It  will  be  observed  that  the  agreement 
offered  to  be  shown  required  the  participation  of  an  ad- 
ministrator and  a  guardian,  both  of  which  oflScers  were 
incompetent  to  enter  into  any  such  agreement ;  that  it  fur- 
ther rc(iuired  an  order  to  be  made  by  a  county  court, 
s(»tting  aside  the  money  to  the  widow  as  her  allowance, 
before  it  could  be  carried  into  effect.  All  this  was  to  be 
done  in  the  future.  The  evidence  offered  was  of  an  illegal 
agre<^nient,  was  not  competent  and  would  not  have  proved 
that  the  plaintiff  was  not  the  real  party  in  interest. 

The  next  error  assigned  is  that  the  court  erred  in  not 
allowing  the  plaintiff  in  error  to  testify  as  to  the  verbal 
contract  with  Samuel  Cline  under  which  he  received  the 
money.  Evidence  along  this  line  was  excluded  by  the 
court  under  the  provisions  of  section  329  of  the  code. 
Plaintiff  in  error  contends,  however,  that,  because  the 
administrator  introduced  in  evidence  a  letter  from  Charles 
A.  Cline  to  the  widow  of  Samuel  Cline  reciting  the  original 
transaction  between  Samuel  Cline  and  Purington  &  Oline, 
he  was  entitled  to  give  his  version  of  the  transaction  re- 
cited in  the  letter,  upon  the  theory  that,  the  administrator 
having  offered  evidence  in  regard  to  the  original  transac- 
tion, the  plaintiff  in  error  was  also  entitled  to  testify  in 
r(»gard  to  the  transaction.  The  statutory  rule  is  that 
wher(»  the  representative  of  a  deceased  party  introduces  a 
witness  who  shall  have  testified  in  regard  to  the  transac- 
tion with  the  deceased,  the  adverse*  party  may  also  be 
examined  upon  the  same  point.  In  NiccoUs  r.  Esterhj,  16 
Kan.  32,  it  was  held  that,  while  a  party  may  not  testify 
in  his  own  behalf  to  a  transaction  had  personally  by  him 
with  the  deceased  partner,  yet,  if  he  is  called  by  such  ad- 
verse party  to  testify  as  to  a  part  of  any  such  transaction, 
he  may  in  his  own  behalf  testify  as  to  the  whole  of  such 
transaction.  The  burden  of  proof  under  the  pleadings  in 
that  case  was  upon  the  defendant.  He  called  as  his  wit- 
ness the  plaintiff,  Esterly,  who  testified  with  regard  to 
the  transaction  with  the  deceased  person.     The  plaintiff 
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aftcTwanlft  tefltifled  in  his  own  behalf  in  reference  to  the 
same  tranKaetions  rb  to  which  he  had  tentified  at  the  in- 
Htance  of  the  defendant.    The  court  say : 

*^\Vhile,  if  the  defendant  had  so  chosen,  none  of  this  tes- 
timony could  have  been  admitted,  yet,  having  interrogated 
the  plaintiflF  concerning  these  matters,  and  having  obtained 
some  of  the  facts  concerning  them,  he  could  not  thereafter 
obje<»t  to  the  plaintiff's  giving  all  the  facts.  By  introduc- 
ing part,  he  oi)en8  the  door  to  all.  Just  as  a  party  may 
not  intnnlwe  his  own  statements  in  his  own  behalf,  yet 
If  his  adversary  draws  out  part  of  a  conversation  he  may 
introduce  the  balance.  The  principle  is  general,  that 
where  a  particular  witness,  or  a  certain  kind  of  testimony, 
may  be  excluded,  if  the  party  who  has  the  right  to  insist 
upon  the  exclusion  waives  that  right,  and  himself  calls 
the  witn(»s8,  or  introduces  the  testimony,  he  cannot,  after 
he  has  obtained  what  he  desires,  insist  upon  the  exclusion, 
so  far  at  least  as  to  prevent  a  full  development  of  the  mat- 
ters which  he  has  partially  presented."  This  case  is  cited 
and  followed  in  Roberts  v.  Briscoe j  44  Ohio  St.  596,  the 
Ohio  court  saying : 

**The  adverse  and  surviving  party,  when  compelled  to 
testify  by  the  executor  or  administrator,  cannot  reasonably 
complain;  for,  though  a  party,  he  can  then  be  examincnl 
fully  in  his  own  behalf  on  the  subject  of  his  examination 
in  chief."  To  this  eflFect  also  is  Taylor  r.  Ainsicorthj  49 
Neb.  696. 

While  we  think  the  rule  is  clear  that,  where  the  adverse 
party  is  called  by  the  administrator  to  testify  as  to  the 
transaction  with  the  deceased,  he  is  entitled  to  testify  in 
his  own  behalf  as  to  the  same  transaction,  yet,  the  ques- 
tion here  presented  is  somewhat  diflferent.  The  letter  which 
was  introduced  by  the  administrator  was  a  narrative  of  the 
transaction  with  the  deceased  by  the  adverse  party,  which 
was  evidently  offered  by  the  administrator  upon  the  theory 
that  its  contents  were  an  admission  against  the  interest  of 
the  person  writing  it,  and  that  it  would  aid  the  adminis- 
trator in  maintaining  his  theory  of  the  case.     It  was 
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offered  for  the  purpose  of  showing  what  the  transaction 
actually  was,  and,  though  it  was  not  the  oral  testimony  of 
the  adverse  party,  it  seems  to  us  that,  since  it  was  his 
declarations  and  statements,  and  was  offered  as  evidence 
for  the  purpose  of  showing  the  facts  as  to  the  transaction, 
the  principle  is  the  same  as  if  he  had  been  placed  upon 
the  witness  stand  by  the  administrator  and  had  given  his 
testimony  for  the  same  purpose.  Having  offered  evidence 
of  the  original  transaction,  the  administrator  cannot  now 
say  that  the  adverse  party  should  not  also  testify  to  it.  He 
cannot  take  the  benefit  of  the  story  of  the  transaction  re- 
cited in  the  letter  and,  at  the  same  time,  refuse  to  give  the 
adverse  party  the  opportunity  to  testify  in  regard  to  the 
same  matter.  Taylor  v,  Ainsiroi^th,  supra;  American  Sav- 
ings Bank  v.  Estate  of  Harrinyton,  34  Neb.  597;  Parrish  v. 
McNeal,  36  Neb.  727. 

We  are  of  the  opinion  that  the  evidence  offered  should 
have  been  received,  and  that  its  rejection  was  prejudicial 
error;  and  we  recommend  that  the  judgment  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded 'for  further  proceedings. 

Reversed. 


Westinghousb  Company  v.  John  L.  Meixel  et  al. 

Filed  Novbmbeb  2, 1904.    No.  13,614. 

1.  Sale:  Warranty:  Defense.  Where  the  petition  alleges  that  the 
plaintiff  agreed  with  the  defendant  to  purchase  certain  threshing 
machinery^  and  that  he  received  the  same,  subject  to  an  agree- 
ment whereby  he  was  to  take  such  machinery  upon  trial,  that 
it  was  warranted  to  be  well  fitted  for  the  purposes  for  which  it 
was  sold,  and  that  it  shall  operate  to  his  satisfaction,  and  that 
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if  not  satisfactory  he  might  return  the  machinery  and  receive 
back  the  notes  and  personal  property  given  in  consideratiom 
therefor;  and  the  answer  "admits  that  the  property  was  taken 
under  warranty,  and  subject  to  trial,  but  denies  that  the  terms  of 
said  warranty  and  the  conditions  of  such  trial  are  as  alleged  in 
said  petition,"  Held,  That  the  defendant  is  not  entitled  under 
such  pleadings  to  prove  and  rely  as  a  defense  upon  certain  con- 
ditions in  a  written  contract  between  the  parties,  which  is  not 
pleaded  in  the  answer. 

2.  Defense:  New  Matter.     Such  a  defense  is  new  matter,  and  must 

be  pleaded  before  it  can  be  proved. 

3.  Waiver.     Under  the  circumstances  set  forth  in  the  opinion,  held, 

that  the  plaintiff  in  error  waived  the  provisions  of  the  written, 
contract  with  reference  to  the  retention  of  the  machinery  after 
a  four-days'  trial  constituting  an  acceptance  of  the  same. 

Error  to  the  district  court  for  Hamilton  county :  Ben- 
jamin F.  Good,  Judge.    Afflnncd. 

Mockctt  &  Polk  and  John  A.  Whitmore^  for  plaintiff  in 
error, 

Haincr  &  l^rnith^  contra, 

Letton,  0. 

This  cause  was  brought  in  the  district  court  for  Hamil- 
ton county  by  John  L.  Meixel  and  Ina  H.  5Ieixel,  as  plain- 
tiflfs,  against  the  Westinghouse  Company,  defendant.  The 
petition  alU^ges,  in  substance,  that  the  Westinghouse  Com- 
pany is  a  New  York  corporation ;  that,  .on  February  21, 
1902,  the  phiintiffs  at  Aurora,  Nebraska,  entered  into  a 
contract  with  the  defendant,  whereby  they  agreed  to  pur- 
chase a  Westinghouse  thresher  engine,  separator,  stacker 
and  loader,  complete;  that,  by  the  terms  of  the  contract, 
the  plaintiflPs  were  to  execute  their  notes  to  the  amount 
of  f  1,850,  pay  the  freight  charges  on  the  new  machinery 
and  deliver  to  the  defendant  a  second-hand  engine,  loader 
and  separator  which  were  then  owned  by  the  plaintiffs, 
and  which  were  agreed  by  the  parties  to  be  of  the  value 
of  1700,  and,  in  case  plaintiffs  finally  purchased  the  prop- 
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erty,  this  was  to  be  taken  as  a  payment  of  that  amount 
upon  the  property  purchased.  To  induce  the  plaintiffs 
to  purchase  the  property,  the  defendant  represented  and 
warranted  that  it  was  well  and  properly  constructed,  and 
that  it  was  T^ell  fitted  for  the  purpose  of  threshing,  sepa- 
rating and  cleaning  grain,  and  that  it  should  work  to  the 
satisfaction  of  the  plaintiffs;  and  it  was  further  agreed 
that  the  plaintiffs  should  receive  the  property  for  a  reason- 
able time  for  the  purpose  of  making  a  trial  of  the  same, 
and  if  it  failed  to  give  satisfaction,  then  notice  to  be  given 
defendant  and  an  opportunity  to  make  it  operate  satis- 
factorily, but,  if  it  failed  to  perform  the  work  to  plain- 
tiffs' satisfaction,  they  were  to  return  the  machinery  to 
the  defendant's  agent,  and  the  money,  proi)erty  and  notes 
which  had  been  delivered  to  the  defendant  should  be  re- 
turned to  the  plaintiffs,  and  that  the  title  to  the  machinery 
should  remain  in  the  defendant  until  the  full  consumma- 
tion of  the  agreement  for  the  sale  and  purchase  of  the 
same.  Plaintiffs  allege  that  they  executed  the  notes,  and 
delivered  the  machinery  mentioned,  and  took  the  thresher 
outfit  for  the  purpose  of  giving  it  a  trial  under  the  agree- 
ment. The  petition  recites  a  large  number  of  defects  in 
the  operation  of  the  machinery,  and  that  the  machine 
wholly  failed  to  work  properly  or  in  a  satisfactory  manner 
to  the  plaintiffs,  or  to  properly  perform  the  work  for  which 
it  had  beeh  delivered;  that,  upon  ascertaining  the  fact, 
the  plaintiffs  notified  the  defendant,  and  also  notified  its 
agent  at  Aurora;  that  the  defendant,  through  its  agents, 
attempted  to  put  said  machinery  in  proper  working  order 
so  as  to  comply  with  the  contract;  that  the  defendant, 
after  having  attempted  at  different  times  to  remedy  the 
d(*fects  and  to  place  the  machinery  in  proper  condition, 
abandoned  said  property,  and  notified  plaintiffs  that  they 
would  make  no  further  attempts  to  remedy  the  defects; 
that  the  machinery  taken  together  at  the  time  of  the  aban- 
donment was  wholly  worthless  for  the  purposes  of  a 
threslling  outfit,  and  that,  within  48  hours  after  defendant 
refused  to  attempt  to  place  said  machinery  in  proper  work- 
43 
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ing  order  and  abandoned  the  same^  the  plaintiffs  retamcd 
Raid  machinery  to  the  agent  of  the  defendant,  demanded 
the  retorn  of  the  money  and  notes,  and  also  the  return  of 
the  second-hand  engine,  loader  and  separator  which  they 
had  delivered  to  the  defendant,  but  that  the  defendant 
refused  to  return  the  same. 

For  a  second  count  the  plaintiffs,  after  making  the  same 
allegations  with  reference  to  the  contract  and  the  failure 
of  the  machinery  to  work  properly,  alleged  that  a  number 
of  the  notes  given  are  not  yet  due;  that  the  defendant  has 
disponed  of  some  of  said  notes  to  innocent  purchasers;  tiiat 
plaintiffs  are  without  adequate  remedy  at  law;  and  they 
aNk  that  the  court  render  an  altematiye  judgment  requir- 
ing defendant  to  deposit  the  notes  with  the  clerk  of  the 
court  for  cancelation  within  a  short  day  to  be  named  by 
th('  court,  or  to  give  plaintiffs  a  judgment  for  their  face 
value.  They  also  ask  judgment  for  the  value  of  the  ma- 
chinery turned  over  to  the  defendant.  Since  the  proper  dis- 
position of  the  case  rests  mainly  upon  the  question  of  what 
issues  were  raised  by  the  pleadings,  we  copy  the  answer  at 
length. 

'^Comes  now  the  above  named  defendant  and,  f6r  answer 
to  the  first  count  of  plaintiffs'  petition,  admits  that  the 
defendant  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York;  that  on  the  21st  day  of  February, 
1902,  at  Aurora,  Nebraska,  plaintiffs  and  defendant  eur 
terod  into  a  contract  for  the  purchase  and  sale  of  the  ma- 
chinery described  in  said  petition;  that  plaintiffs  received 
said  machinery,  paid  freight  thereon  in  the  sum  of  |143.75, 
turned  over  to  defendant  the  property  of  plaintiffs  in  said 
petition  described,  as  part  payment  of  the  purchase  price 
of  said  machinery,  and  made  and  delivered  to  defendant 
their  promissory  notes  for  the  balance  of  said  purchase 
price,  to  wit,  |1,850,  as  mentioned  and  described  in  the 
petition.  The  defendant  further  admits  that  said  ma- 
chinery was  accepted  by  the  plaintiffs  under  warranty  and 
subject  to  trial,  but  denies  that  the  terms  of  said  warranty 
and  the  conditions  of  such  trial  are  as  alleged  in  said 
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petition.  For  a  second  and  further  defense  to  said  first 
count,  defendant  denies  every  allegation  thereof  not  herein 
specifically  admitted.  For  answer  to  that  part  of  the 
second  count  of  said  petition  not  contained  in  the  first 
count  thereof,  defendant  admits  that  the  notes  given  by 
plaintiffs  to  defendant  and  described  in  plaintiffs'  peti- 
tion are  negotiable  promissory  notes,  and  that  a  part  of 
the  same  are  not  yet  due.  For  a  second  and  further  de- 
fease to  the  additional  allegations  of  said  second  count, 
defendant  denies  each  and  all  said  allegations  not  herein 
specifically  admitted."  We  find  no  reply  in  the  transcript. 

At  the  request  of  the  plaintiffs,  the  first  cause  of  action 
set  up  in  the  petition  was  set  oflf  to  be  tried  by  a  jury,  and 
the  second  cause  of  action  was  retained  for  trial  by  tho. 
court.  The  jury  found  for  the  plaintiffs  as  to  the  first 
cause  of  action,  and  so  likewise  did  the  court  as  to  the 
second  count.  Judgment  was  rendered,  from  which  the 
defendant  prosecutes  error  to  this  court. 

The  plaintiffs  in  error  contend,  first,  that  there  is  a 
vai'iance  between  the  pleading  and  the  proof,  since  the 
proof  showed  a  written  warranty;  that  the  purchaser  is 
bound  by  the  terms  of  his  contract  and  all  the  conditions 
therein  unless  he  pleads  and  proves  a  waiver  of  such  con- 
ditions, and  that  it  is  necessary  to  plead  a  waiver  in  order 
to  offer  proof  thereof,  and  that  the  conditions  in  the  writ- 
ten warranty  are  conditions  precedent  to  the  right  of  re- 
scission, and  must  be  complied  with  unless  a  waiver  is 
pleaded  and  proved.  It  will  be  observed  that  the  answer 
admits  "that  said  machinery  was  accepted  by  the  plaintiffs 
under  warranty  and  subject  to  trial,  but  denies  that  the 
terms  of  said  warranty  and  the  conditions  of  such  trial 
are  as  alleged  in  the  petition."  This  action,  under  the 
allegations  of  the  petition,  is  not  an  action  brought  upon 
the  warranty,  but  an  action  for  the  recovery  of  certain 
personal  property  and  for  the  cancelation  of  notes  de- 
livered by  Meixel  to  the  Westinghouse  Company,  to  be 
held  by  it  pending  a  trial  of  the  machinery  to  ascertain  if 
it  operated  satisfactorily  to  Meixel,    If  it  so  operated  hc^ 
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agreed  to  purchase  it,  but  if  it  did  not  so  operate  he  was 
under  no  such  obligation.  The  petition  alleges  that  the 
machinery  failed  upon  trial  and  that  Meixel,  in  accordance 
with  the  agreement,  returned  the  same  and  demanded  a 
return  of  his  property  and  notes.  The  answer  admits  that 
the  machinery  was  accepted  under  warranty  and  subject  to 
trial,  and  denies,  in  general  t(*rms,  the  other  alleviations 
of  the  petition,  but  fails  to  plead  the  existence  of  any  other 
agreement  than  that  set  out  in  the  plaintiffs'  petition. 
Under  this  state  of  the  pleadings,  the  only  question  left 
to  be  determined  was  whether  the  machinery  was  defective, 
and  whether  Meixel  had  carried  out  the  provisions  of  the 
conditional  agreement  upon  his  part. 

Instruction  numbered  5  given  by  the  court,  which  is  as 
follows,  is  complaincMi  of:  "The  principal  question  for  the 
jury  to  determine  is  whether  or  not  the  threshing  outfit 
in  fact  did  good  work  and  operated  to  the  satisfaction  of 
the  plaintiffs.  This  question  should  be  determined  wholly 
from  the  evidence  introduced  before  you.  If  the  jury  1)e- 
lieve,  from  the  evidence,  that  such  thr(»shing  outfit,  in  fact, 
did  not  do  good  work,  and  that  it  was  not  adapted  to  the 
use  for  which  it  was  purchased,  and  that  it  failed  to 
operate  satisfactorily  to  the  plaintiffs,  and  you  further 
find  that  the  defendant,  when  notified  of  such  failure, 
failed  to  so  adjust  said  thrc^shing  outfit  as  to  make  it  work 
satisfactorily,  and  thereafter  refuscnl  to  further  adjust  said 
machinery,  and  that  plaintiffs  within  48  hours  th(Teafter 
returned  said  threshing  outfit  to  dc^fcndant's  agent  at 
Aurora,  and  demanded  the  return  of  their  property  and 
notes,  then  the  plaintiffs  would  be  entitled  to  your  ver- 
dict" This  instruction  how(»ver  corriH-tly  states  the  issues 
framed  by  the  pleadings  and  was  proper  to  be  given. 

A  large  number  of  witnesses  were  examined  as  to  the 
facts  with  reference  to  the  failure  of  the  machine  to  per- 
form good  and  satisfactory  work.  It  would  seem  that  the 
friction  clutch,  which  is  a  device  brought  into  use  when 
it  is  desired  to  use  that  part  of  the  machinery  of  the 
engine  which  gives  it  its  power  of  locomotion,  was  defect- 
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ive,  and  that  Meixel  had  considerable  trouble  in  moving 
his  engine  from  place  to  place  oq  account  of  this  defect 
The  season  had  been  wet  and  rainy,  and  a  great  deal  of 
the  grain  was  damp  and  in  bad  condition  to  thresh.  It  is 
shown  that  the  engine  consumed  large  quantities  of  coal 
for  the  work  that  it  performed,  and  that  the  separator 
failed  to  separate  the  wheat  from  the  straw  to  such  an 
extent  that  a  great  deal  of  the  wheat  was  carried  over  with 
the  straw,  and  spilled  upon  the  ground  at  the  end  of  the 
blow  stacker;  that  Meixel  had  serious  complaints  from 
his  patrons  with  reference  to  the  operation  of  the  machine, 
and  the  manner  in  which  it  wasted  grain,  and  that  he 
complained  to  the  agent  of  the  company  of  these  defects. 
That,  on  the  12th  of  August,  H.  T.  Jensen,  the  agent  of 
the  defendant,  from  whom  he  bought  the  machine,  went  to 
look  at  the  engine,  and  wrote  to  the  defendant's  agency  at 
Council  Bluffs  with  reference  to  the  friction  clutch  and  to 
the  large  coal  consumption ;  notifying  them  that  it  was  of 
the  utmost  importance  that  they  send  one  of  their  experts 
at  once.  In  response  to  this  letter,  a  man  named  Robinson 
was  sent  on  the  14th  instant  to  look  at  the  engine.  He 
did  practically  nothing  toward  remedying  the  defect,  and, 
on  the  28th  of  August,  Meixel  having  again  complained, 
another  letter  was  written  by  Jensen  to  the  Council  Bluffs 
agency  with  reference  to  the  machine.  In  reply  to  this 
letter,  the  Council  Bluffs  agency  wrote  Jensen  saying  they 
had  referred  his  letter  and  Meixel's  complaint  to  the  fac- 
tory. On  the  30th  day  of  August,  Jensen  also  wrote  to  the 
Schenectady  office  of  the  defendant,  d(»scribing  the  com- 
plaint made  regarding  the  engine  and  the  condition  of  the 
machinery.  On  September  19,  1902,  Meixel's  attorneys, 
Messrs.  Hainer  &  Smith,  at  his  request,  wrote  to  the  West- 
inghouse  Company  at  Schenectady,  New  York,  explaining 
the  trouble  that  Meixel  had  had,  and  requesting  that  the 
outfit  be  put  in  proper  condition;  suggesting  that  they 
send  a,  man  with  a  new  clutch.  To  this  letter  of  Septem- 
ber 19  the  company  replicni  that  the  engine  was  not  to 
blame;  that  the  trouble  was  due  to  the  improper  handling 
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of  the  engine,  and  to  the  use  of  an  improper  lubricant,  but 
that  they  were  friendly  to  Meixel  and  were  preparing  an- 
other friction  clutch,  which  they  would  send  him  in  a  few 
days.  On  October  2,  1902,  Hainer  &  Smith  again  wrote  to 
Schenectady,  n^citing  the  defects  in  the  engine  and  sepa- 
rator, combating  the  assertion  that  the  trouble  was  caused 
by  a  defective  lubricant,  requesting  that  the  company 
send  an  expert  to  give  the  machinery  a  further  test,  and 
offering  all  possible  friendly  assistance  to  that  end.  On 
October  17,  1902,  H.  J.  Edwards,  the  Council  Bluffs  agent 
of  the  defendant,  went  to  see  Meixel  at  Aurora  with  refer- 
ence to  the  collection  of  MeixePs  note  that  was  due  October 
1.  At  that  time  Meixel  said  that  he  did  not  intend  to  pay 
the  note,  that  the  engine  burned  too  much  coal,  that  the 
separator  had  wasted  the  grain,  and  that  he  did  not  intend 
to  pay  the  note  unless  the  machine  would  run  right  On 
October  27,  one  Corey,  an  employee  of  the  defendant,  was 
sent  by  the  company  to  the  place  where  Meixel  was  thresh- 
ing. He  made  some  changes  in  the  separator,  and  the  next 
day  made  some  other  adjustments,  and  tested  the  coal 
con8Uini)tion  of  the  engine.  It  seems  that,  after  he  had 
done  all  he  could,  Meixel  was  still  dissatisfied  with  the 
work  the  machine  was  doing,  and,  since  Corey  had  failed 
to  make  it  do  satisfactory  work,  he  told  him  that  he  would 
not  keep  the  machine,  and  asked  him  where  to  take  it. 
Cor(»y  told  him  he  had  bought  the  machine,  and  gave  him 
no  direc*tions  as  to  what  disposition  to  make  of  it.  Within 
48  hours  after  this,  Meixel  delivered  the  machine  to  the  de- 
fendant's agent  at  Aurora.  Meixel's  complaints  and  the 
company's  promises  and  efforts  to  remedy  the  defect  con- 
tinued up  until  the  time  of  the  return  of  the  machinery. 
Under  this  state  of  facts,  the  company  waived  the  pro- 
vision of  the  written  contract  that  continued  use  after 
four  days'  trial  should  constitute  an  acceptance. 

There  is  a  conflict  in  the  evidence  as  to  the  defects  in 
the  machinery,  but  there  is  ample  evidence  to  support  the 
A'crdict  of  the  jury.  Numerous  errors  are  assigned  in  re- 
gard to  the  introduction  of  evidence  and  with  reference 
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to  instructions  of  the  court,  but  these  assignments  are 
based  upon  the  contention  that  compliance  on  the  part  of 
Meixel  with  the  terms  of  the  written  warranty  were  con- 
ditions precedent  to  his  right  to  rescind,  and  must  be 
pleaded  before  he  would  be  entitled  to  maintain  this  ac- 
tion. Under  the  pleadings,  however,  as  they  stand,  the 
action  is  not  upon  the  warranty.  If  the  plaintiff  in  error 
desired  to  take  advantage  of  the  provisions  of  the  written 
(contract,  it  should  have  pleaded  the  same  in  its  answer. 

It  is  complained  that  the  decree  of  the  court  requiring 
the  surrender  of  the  note  to  the  clerk  of  the  district  court 
for  cancelation  within  10  days  has  the  effect  of  denying 
to  the  plaintiff  in  error  the  right  of  review.  This  is  an 
erroneous  conception  of  the  force  and  effect  of  the  decree. 
When  its  operation  was  suspended  by  the  execution  of  a 
supersedeas  bond,  the  time  to  deposit  the  notes  for  can- 
celation was  extended  until  10  days  after  a  final  affirm- 
ance of  the  judgment. 

The  case  was  carefully  tried.  The  rulings  of  the  court 
upon  the  evidence,  and  its  instructions  to  the  jury,  were  in 
accordance  with  the  issues  raised  by  the  pleadings. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 


I'UKMONT  BBBWING  COMPANY  V.  WiLLIAM  SCHULZ. 

FAILED  N0VEMB£B  2, 1904.     No.  13,631. 

1.  NegUgrence:  Instructions.  Issues  as  to  the  existence  of  negligence 
and  contributory  negligence  are  for  the  jury  to  determine  when 
the  evidence  is  conflicting,  and  where  different  minds  might 
reasonably  draw  different  inferences  as  to  these  matters  from 
the  facts  established.    It  is  only  where  the  evidence  is  insufficient 
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to  support  a  verdict  that  the  court  is  Justified  In  instructing  as 
a  matter  of  law  that  negligence  did  not  exist. 


2. :  .    Under  the   facts  set  forth   in   the   opinion,   Held, 

That  the  trial  court  rightfully  submitted  the  question  of  negligence 
to  the  Jury,  and,  further,  that  there  was  sufficient  evidence  to 
support  the  verdict. 

Error  to  the  district  court  for  Dodge  county :  Conrad 
HoiJ.KNBKCK,  JniGE.    Affirmed, 

Court  right  d  ^idner,  for  plaintiff  in  error. 

F.  W,  Button^  contra. 

Leiton,  C. 

The  plaintiff  in  error,  the  Fremont  Brewing  Company, 
i8  tli(»  owner  of  a  brewery  at  Fremont,  Nebraska,  and  was 
op(Tating  the  same  during  the  year  1903.  On  July  16, 
15)03,  William  Sehulz  was  employed  by  the  brewing  com- 
pany in  its  grain  house.  It  appears  that  a  grain  scoop 
th(Tein  was  operated  by  steam  power  in  such  a  manner 
that  it  worked  by  means  of  a  friction  wheel  situated  in  the 
room  below  where  Schulz  was  working,  which  friction 
wh(H»l  was  brought  into  gear  by  means  of  a  lever,  a  rope 
fastened  to  one  end  of  the  lever  passing  horizontally 
through  a  pulley,  and  thence  perpendicularly  up  through  a 
hole  in  the  floor  to  the  place  w^hore  Schulz  was  stationed. 
Schulz's  duty  was,  when  the  word  was  given  by  his  f*^llow 
laborer,  to  pull  upon  said  rope  sufficiently  to  bring  the  fric- 
tion wheel  into  gear,  and  hold  it  in  that  position  until  a 
windlass  in  the  room  below,  w^hich  it  oi)erated,  wound  up 
a  rope  which  passed  up  through  another  hole  in  the  floor, 
thence  to  a  pulley  near  the  ceiling  of  the  room  where 
Schulz  was  working,  and  from  thence  over  pulleys  in  the 
grain  room  to  the  scoop.  The  manner  of  operation  was 
that,  when  it  was  desired  to  use  the  scoop,  one  man  took 
hold  of  the  same  and  gave  the  word  to  Schulz,  who  then 
pulled  upon  the  rope  which  placed  the  friction  wheel  in 
gear  and  set  the  windlass  in  motion.    He  then  held  it  tight. 
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SO  as  to  keep  the  wheels  in  gear  while  the  winding  of  the 
rope  pulled  the  scoop.  It  appears  that  the  opening  in  the 
floor  through  which  the  larg^  rope  came  which  operated 
the  scoop  was  about  4  inches  wide  and  38  inches  long,  with 
a  guard  about  4  inches  high  placed  around  it,  the  object  of 
the  guard  being,  as  the  plaintiff  in  error  claims,  merely  to 
prevent  grain  from  falling  through  the  hole,  while  the  de- 
fendant in  error  asserts  that  its  pui*pose  was  to  prevent 
the  slack  of  the  large  rope  from  falling  over  onto  the 
floor  and  forming  a  loop  thereon.  At  the  time  the  accident 
happened  Schulz  testifies  that  he  had  worked  in  the  opera- 
tion of  this  machine  at  intervals  during  the  3  weeks  prior 
to  the  time  of  the  injury,  the  total  time  of  his  operation 
of  the  same  being  abouf  5  or  6  hours  altogether.  That  ho 
was  not  instructed  about  how  to  operate  the  machine; 
that  when  the  man  who  was  operating  the  scoop  would 
call  to  him  to  go  ahead,  he  would  pull  up  the  gear  rope ; 
that  he  had  to  use  all  his  strength  in  holding  it  until  the 
man  shouted  "stop,"  when  he  released  it.  That  on  the  day 
of  the  accident  when  he  pulled  upon  the  rope,  after  the 
command  had  been  given  by  the  man  at  the  scoop,  he 
noticed  that  the  gear  rope  did  not  want  to  come;  that  he 
then  put  all  his  weight  on  it,  and  that  finally  it  came 
suddenly;  that  he  stumbled  forward  toward  the  slot  in 
the  floor  that  the  large  rope  came  through ;  he  next  noticed 
that  his  foot  was  in  the  slot,  with  the  big  rope  which 
operated  the  scoop  around  his  ankle;  that  when  he  let  go 
of  the  gear  rope  the  machine  did  not  stop  as  it  should 
have  done,  but  kept  going;  that  his  foot  was  drawn  into 
the  slot;  that  it  broke  the  guard  board  and  broke  his  leg. 
He  further  testifles  that  the  gear  rope  in  the  room  below, 
which  passed  from  the  lever  which  operated  the  friction 
wheel  through  the  puUej-  and  thence  passed  up  through 
the  floor,  had  been  broken,  and  that  it  had  been  repaired 
by  using  two  small  ropes  v.hich  passed  through  the  pulley 
instead  of  the  large  rope.  The  negligence  charged  is  that 
the  company  failed  to  warn  him  of  the  dangers  of  the  em- 
ployment, failed  properly  to  guard  the  opening  in  the 
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floor  80  as  to  prevent  the  large  rope  from  forming  a  loop, 
and  that  it  had  negligently  failed  to  keep  in  proper  repair 
the  rope  and  pulh^y  beneath  the  floor,  by  which  the  friction 
lever  was  opera tcnl.  The  theory  of  the  defendant  in  error 
being  that  one  of  the  defective  small  ropes  in  the  lower 
room  canght  at  the  side  of  the  pulley  when  Schnlz  first 
pulled;  that  it  suddenly  slipped  and  gave  way  when  he 
pulled  harder,  causing  him  to  fall,  and  that  afterwards 
when  he  released  the  rope  on  falling  it  again  caught,  which 
prevented  the  lever  from  acting,  and  kept  the  machine 
at  work,  thus  pulling  on  the  gear  rope,  drawing  his  foot 
into  the  hole  and  breaking  his  1^;  that  if  proper  precau- 
tion had  been  taken,  either  to  guard  the  hole  in  the  floor 
or  to  maintain  the  rope  and  pulley  in  the  lower  room  in 
proper  condition,  the  accident  would  not  have  happened. 
The  sole  ground  of  error  alleged  is  that  the  evidence  does 
not  support  the  verdict,  and  that  the  jury  should  have  been 
instructed  to  find  for  the  plaintiff  in  error. 

There  is  a  conflict  in  the  evidence  with  regard  to  the 
condition  of  the  rope  and  pulley  which  operated  the  lever 
at  the  time  of  the  accident.  The  testimony  on  the  one 
hand  being  that  2  quarter-inch  ropes  had  been  used  in  the 
place  of  one  hal finch  rope;  that  there  was  a  space  of 
about  flve-eighths  of  an  inch  between  the  edge  of  the  pul- 
ley and  the  wooden  block  supporting  it,  so  that  the  small 
rope  could  catch  thereon;  and  that  the  block  sustaining 
the  pulley  introduced  in  evidence  by  the  brewing  company 
had  been  changed,  and  was  not  the  same  block  that  was 
in  use  at  that  time.  On  the  other  hand,  the  testimony  is 
that  but  one  rope  was  used  with  the  pulley,  instead  of  2 
small  ones,  and  that  the  block  and  pulley  introduced  in 
evidence  were  the  same  as  were  in  use  at  the  time  of  the 
accident.  The  uncontradicted  testimony  shows  that  ma- 
chines of  this  character  have  largely  gone  out  of  use, 
being  replaced  by  automatic  machines;  and  that,  when 
they  were  in  common  use,  guard  rails  of  from  18  inches 
to  2  feet  in  height  were  usually  placed  around  the  slot  or 
(>p<»ning  in  the  floor  through  which  the  rope  works.     The 
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plaintiff  in  error  asserts  that  the  rope  could  not  have  got- 
ten around  the  plaintiff's  ankle  unless  he  had  placed  it 
there  himself,  while  the  theory  of  the  defendant  in  error 
is  that,  when  his  fellow  laborer  inserted  the  scoop  in  the 
grain,  a  slack  was  caused  in  the  rope,  which  ran  back  over 
the  pulleys  and  formed  a  loop  upon  the  floor.  That,  when 
he  stumbled  by  reason  of  the  rope  below  suddenly  being 
released,  his  foot  was  caught  in  the  loop  and  thereby 
drawn  into  the  slot.  There  is  no  evidence  that  a  loop  was 
there  except  the  inference  which  may  be  drawn  from  the 
fact  that  Schulz's  foot  was  caught  and  pulled  into  the 
slot,  though  the  testimony  shows  that  when  the  scoop  is 
inserted  in  the  grain  it  may  cause  18  inches  to  3  feet  of 
slack  in  the  rope.  It  seems  clear,  however,  that,  if  a  guard 
of  18  inches  to- 2  feet  had  been  placed  around  the  hole  in 
the  floor^  the  accident  in  all  probability  would  not  have 
happened. 

The  issues  as  to  the  existence  of  negligence  and  con- 
tributory negligence  are  for  the  jury  to  determine  when 
the  evidence  is  conflicting,  and  where  different  minds 
might  reasonably  draw  different  inferences' as  to  these 
matters  from  the  facts  established.  It  is  only  where  the 
evidence  is  insufficient  to  support  a  verdict  that  the  court 
is  justified  in  instructing  as  a  matter  of  law  that  negli- 
gence did  not  exist.  Under  the  testimony  which  tended  to 
prove  the  substitution  of  2  quarter-inch  ropes  for  a  half- 
inch  rope  in  the  working  of  the  lever,  and  which  tended 
to  show  that  the  pulley  was  so  loose  that  a  distance  of 
five-eighths  of  an  inch  existed  at  the  side  of  it,  in  which  a 
small  rope  might  catch,  then,  the  probability  of  the  rope 
becoming  caught  and  failing  to  stop  the  machine  might 
have  been  foreseen,  and  the  plaintiff*  in  error  would  be 
guilty  of  negligence  in  allowing  this  condition  to  exist; 
and  if  the  usual  practice  in  the  construction  of  machinery 
of  this  nature  was  to  place  a  guard  18  inches  to  2  feet 
high  around  the  slot  where  the  rope  operated,  so  that  a 
slack  of  18  inches  to  3  feet  could  not  form  a  loop  upon  the 
floor,  then,  ordinary  care  on  the  part  of  the  plaintiff  in 
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error  would  have  required  the  construction  of  such  guard, 
and  failure  to  furnish  such  guard  would  be  negligence. 
The  testimony  oflfered  by  the  defendant  in  error  upon  these 
points  required  the  submission  of  the  issue  as  to  whether 
negligence  exist^nl  or  not  to  the  jury,  and  it  would  ha^e 
been  erroneous  for  the  court  to  determine  the  question  as 
a  matter  of  law.  For  these  reasons,  the  judgment  of  the 
district  court  should  be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


State  op  Nebraska,  ex  rel.  First  National  Bank  of 
Atkinson,  v.  Daniel  J.  Oroxin,  Treasurer  of  Holt 
County,  Nebraska. 

F  LED  November  16,  1904.    No.  13,664. 

1.  Act  Constitutional.    The  act  of  1903.  amending  sections  18  and  20 

of  article  III,  chapter  18,  and  section  3a  of  article  XIII,  chapter 
83  of  the  Compiled  Statutes  of  1901,  so  far  as  it  relates  to  the 
deposit  of  county  funds,  was  cotistitutionaUy  adopted  and  is  a 
valid  law. 

2.  County  Funds,  Deposit  of.     Under  the  law  as  thus  amended  it  is 

the  duty  of  each  county  treasurer  to  keep  at  all  times  on  deposit 
in  each  of  the  depository  banks  of  his  county  such  a  proportionate 
share  of  the  public  money  subject  to  deposit  as  the  amount  of 
the  paid  up  capital  stock  of  each  bank  bears  to  the  whole  amount 
of  paid  up  capital  stock  of  all  of  such  banks. 

3.  Handamus  will  lie  to  compel  such  officer  to  perform  his  duty,  and 

comply  with  the  provisions  of  said  law. 

Original  application  for  a  writ  of  inaiidamus  to  compel 
respondent  to  deposit  in  relator  bank  its  pro  rata  share  of 
the  county  funds.    Writ  alloived. 
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R.  R.  Dickson^  for  relator. 

Arthur  F.  Mullen  and  M.  F.  Harrington,  contra. 

i 

Barnes,  J. 

On  the  5th  day  of  April,  1904,  the  relator,  the  First  Na- 
tional Bank  of  Atkiifson,  filed  its  application  in  this  court 
against  the  respondent,  Daniel  J.  Cronin,  as  treasurer  of 
Holt  county,  praying  for  a  peremptory  writ  of  mandamus 
to  compel  the  respondent  to  deposit  in  the  relator  bank  \ts 
pro  rata  share  of  the  funds  of  Holt  county,  as  provided  by 
section  18,  article  III,  chapter  18,  Compiled  Statutes, 
1903  (Annotated  Statutes,  10870)..  An  alternative  writ 
was  allowed,  returnable  May  3,  1904,  and  on  that  date 
the  respondent  filed  his  answer  heroin,  by  which  he  prac- 
tically admitted  the  allegations  of  the  alternative  writ,  but 
alleged  that  the  law  in  question  was  never  constitutionally 
passed  by  the  legislature,  and  was  therefore  void.  For 
that  reason  respondent  prayed  that  the  alternative  writ 
be  quashed,  and  the  action  dismissed. 

Prom  an  examination  of  the  pleadings  and  the  stipula- 
tion on  which  the  case  was  submitted,  there  appears  to 
be  no  dispute  as  to  the  facts.  The  record  discloses  that 
there  are  in  Holt  county  11  banking  institutions,  with  an 
aggregate  paid  up  capital  of  f 203,500;  that  all  of  said 
banks,  including  the  relator,  have  been  selected  by  the 
county  board  of  supervisors  as  county  depositories;  that 
they  have  all  given  bonds,  which  have  been  approved,  as 
required  by  law,  and,  if  the  act  in  question  is  valid,  each 
one  of  the  said  banks  is  entitled  to  receive  on  deposit  its 
pro  rata  share  of  the  county  funds ;  that  before  and  at  the 
time  of  the  commencement  of  this  action  the  respondent 
had  refused  to  carry  out  the  provisions  of  the  law,  and 
that  the  relator  had  on  deposit  at  that  time  only  $3,759.24 
of  the  said  funds,  when  its  pro  rata  share  thereof  was 
18,697.55.  So  it  may  be  said  at  the  outset  that,  unless  the 
contention  of  the  respondent  as  to  the  invalidity  of  the 


688  NEBRASKA  REPORTS.  [Vou  73 


State  T.  Cronla. 


law  in  question  is  sustained,  the  relator  was  entitled  to 
the  relief  prayed  for  by  its  petition. 

An  examination  of  the  l^islatiye  journals  shows,  and  in 
fact  the  pleadings  and  stipulation  state,  that  the  law 
which  is  the  basis  of  the  relator's  right  of  action  wa8 
passed  by  the  legislature  of  1903,  and  was  known  as  house 
roll  No.  136.  It  was  introduced  in  the  house  under  tlie 
following  title:  ^^A  bill  for  an  act  to  amend  sections 
eight(*en  (18)  and  twenty  (20)  of  chapter  eighteen  (18), 
article  three  (3)  of  the  (Compiled  Statutes  of  Nebraska  of 
1901,  and  to  repeal  the  said  original  sections."  It  was 
read  the  first  time  on  the  16th  day  of  January,  1903;  the 
second  time  on  the  19th  day  of  January,  and  referred  to 
the  committee  on  county  boundaries,  county  seats  and 
township  organizationa  On  the  25th  day  of  February  the 
bill  was  read  the  third  time,  put  upon  its  passage  and  re- 
ceived the  necessary  constitutional  number  of  votes  to 
pass  it  with  the  emergency  clause.  The  bill  was  then  sent 
to  the  senate,  where  it  was  read  the  first  time  on  the  26th 
day  of  February ;  the  second  time  on  the  27th  day  of  that 
month,  and  it  was  then  referred  to  the  committee  on 
counties  and  county  boundaries.  On  the  5th  day  of  March 
it  was  reported  back  to  the  senate  by  the  committee,  under 
the  same  title  by  which  it  had  been  read  three  times  in  the 
house  and  twice  in  the  senate,  with  the  recommendation 
that  it  be  passed.  Thereafter  it  was  amended  in  the  com- 
mittee  of  the  whole  and  referred  back  to  the  senate,  with 
the  recommendation  that  it  be  recommitted  to  the  judiciary 
committee;  that  committee  recommended  that  the  title  be 
amended  so  as  to  read  as  follows :  ^^A  bill  Tor  an  act  to 
amend  sections  eigliten  (18)  and  twenty  (20)  of  article 
three  (3)  of  chapter  eighteen  (18)  and  section  3a  of 
article  thirteen  (13)  of  chapter  83  of  the  Compiled  Stat- 
utes of  Nebraska  for  1901  and  to  repeal  said  original  sec- 
tion." The  body  of  the  bill  was  also  amended  so  as  to 
include  an  amendment  of  section  3a,  article  XIII,  chapter 
83  of  the  Compiled  Statutes  of  1901,  and  thus  extend  its 
provisions  to  the  deposit  of  public  money  by  the  state 
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treasurer  in  depository  banks.  The  bill  was  thereupon 
road  in  the  senate  the  third  time,  was  put  upon  its  pas- 
sage, and  received  31  votes,  which  were  more  than  the  num- 
ber sufficient  for  its  passage,  with  the  emergency  clause. 
It  was  thereafter  reported  back  to  the  house  with  the  re- 
quest that  the  house  concur  in  the  senate  amendments.  It 
was  then  read  in  the  house,  and  the  senate  amendments 
were  concurred  in.  It  was  afterwards  properly  signed  by 
the  presiding  officers  of  the  house  and  senate,  and  reg- 
ularly approved  by  the  governor. 

It  is  the  contention  of  the  respondent  that  the  bill  in 
question  was  not  read  in  the  house  of  representatives  on 
three  different  days  with  the  identical  title  that  it  bore  at 
the  time  of  its  introduction ;  and  the  argument  of  respond- 
ent's counsel  proceeds  on  the  assumption  that  the  title 
and  body  of  the  bill,  as  changed  by  the  senate  amendments, 
must  have  been  read  at  large  on  three  different  days  in 
each  branch  of  the  legislature  after  the  adoption  of  such 
amendments,  before  it  could  be  said  that  the  bill  was  con- 
stitutionally passed.  Respondent  further  assumes  that  the 
change  in  the  title  was  a  substantial  one.  Both  of  these 
assumptions  are  unwarranted.  It  is  true  that  by  section 
11,  article  III  of  the  constitution,  it  is  provided : 

"Every  bill  and  concurrent  resolution  shall  be  read  at 
large  on  three  different  days  in  each  house,  and  the  bill 
and  all  amendments  thereto  shall  be  printed  before  the 
vote  is  taken  upon  its  final  passage.  No  bill  shall  contain 
more  than  one  subject,  and  the  same  shall  be  clearly  ex- 
pressed in  its  title.  And  no  law  shall  be  amended  unless 
the  new  act  contain  the  section  or  sections  so  amended  and 
the  section  or  sections  so  amended  shall  be  repealed." 

But  this  provision  was  not  intended  to  prevent  amend- 
ments and  corrections  of  mistakes  in  the  title  of  bills 
pending  before  the  legislature ;  and  it  is  not  believed  that 
any  authority  can  be  found  which  supports  respondent's 
position.  It  has  never  been  held  by  this  court,  nor  by  any 
other,  so  far  as  we  have  been  able  to  ascertain,  that  it  is 
not  competent  for  the  legislature  to  correct  defects  or 
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imperfections  in  the  title  of  a  bill,  or  amend  it,  at  any  time 
before  it  is  put  npon  its  final  passage.  As  was  said  in 
Richards  v.  State,  65  Neb.  808: 

"The  constitution  requires  that  the  subject  of  the  bill 
shall  be  expressed  in  its  title,  but  no  law  has  ever  been 
annulled  because  it  passed  through  some  of  the  earlier 
stages  of  legislation  under  an  imperfect  title.  The  title 
is  amendable  as  well  as  the  body  of  the  bill,  and  it  is  in 
accordance  with  accepti^i  canons  of  legislative  procedure 
to  amend  it  at  any  time  before  final  action  is  taken." 

In  Atiovnvy  (Jcntral  v,  RicCj  64  Mich.  385,  the  court 
said: 

"If  the  object  of  the  act  as  passed  is  fully  expressed  in 
its  title,  the  form  or  status  of  such  title  at  its  introduction, 
or  during  any  of  tin*  stages  of  legislation  before  it  becomes 
a  law,  is  immaterial.  To  hold  otherwise  would,  in  many 
cases,  prevent  any  alteration  or  amendment  of  a  bill  after 
it«  introduction,  as,  in  legislative  practice,  it  frequently 
becomes  necessary  to  amend  the  title  as  introduced  in 
order  to  conform  to  changes  in  the  bill." 

In  Clcland  v.  Anderson^  66  Neb.  252,  we  said: 

"Section  11,  article  3,  of  the  constitution,  does  not  re- 
quire that  amendments  made  to  a  bill  while  under  con- 
sideration by  the  legislature  be  read  at  large  before  each 
house  on  three*  dilTerent  days;  but  it  Ls  sufficient  that  such 
amendments  be  print(Ml,  as  required  by  said  section,' and 
that  the  bill,  as  amended,  be  adopted  by  both  houses." 

That  the  course  above  indicated  was  pursued  by  the  leg- 
islature in  passing  the  bill  in  question  is  conclusively 
sho^Ti  by  the  journals  of  that  body. 

Again,  the  change  of  the  title,  except  as  to  the  clause 
which  relates  to  section  3a^  above  mentioned,  was  not  ma- 
terial. The  title  to  the  bill,  as  introduced,  was,  "A  bill 
for  an  act  ta  amend  sections  eighteen  (18)  and  twenty 
(20)  of  chapter  eighteen  (18)  of  article  three  (3)  of  the 
Compiled  Statutes  of  the  state  of  Nebraska  of  1901,  and 
to  repeal  said  original  sections";  and  the  change  effected 
by  the  legislature,  leaving  out  of  consideration  that  part 
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of  the  title  as  finally  agre^ni  to  which  treats  of  section  3a, 
article  XIII,  chapter  83,  was  simply  to  transpose  a  part 
of  it  so  as  to  read,  "article  3  of  chapter  18,"  instead  of 
"chapter  18  of  article  3."  No  one  could  have  hem  misled 
by  the  title  to  the  bill,  as  originally  introduced,  because 
the  slightest  investigation  would  inform  any  one  what 
particular  sections  of  the  statute  were  to  be  amended 
thereby. 

The  respondent  further  assails  the  bill  on  the  ground 
that  the  senate  amendment  thereto  was  not  germane  to 
the  two  sections  mentioned  in  its  original  title,  and  was 
not  embraced  therein.  Conceding  that  this  objection  is 
well  taken,  which  need  not  be  determined  in  this  action, 
that  part  of  the  act  which  relates  to  the  deposit  of  county 
funds  is  valid  and  must  be  upheld.  It  seems  clear  that  so 
much  of  the  bill  as  relates  to  the  deposit  of  state  funds  by 
the  state  treasurer  may  be  rejected  without  affecting  that 
part  of  the  law  covered  by  the  original  title.  Where  this 
can  be  done,  so  much  of  the  law  as  is  valid  will  be  upheld. 
State  V.  Stnht,  52  Neb.  209;  State  v.  Stewart,  52  Neb.  243. 

We  therefore  hold  the  act  in  question,  so  far  as  it  re- 
lates to  the  matter  in  controversy  in  this  case,  was  con- 
stitutionally adopted,  and  is  a  valid  law.  As  no  other 
defense  was  interposed  to  the  issuance  of  a  peremptory 
writ,  it  follows  that  the  relator  at  the  time  of  the  com- 
mencement of  this  action  was  entitled  to  the  relief  prayed 
for,  and  a  peremptory  writ  of  mandamus  is  awarded  in 
accordance  with  tiie  prayer  of  the  relator's  petition. 

WWT  ALLOWED. 
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State  op  Nebraska,  ex  rbu  First  National  Bank  of 
O'Neill,  v.  Daniel  J.  Cronin,  Treasurer  op  Holt 
OorNTY,  Nebraska. 

Filed  Novembbb  16, 1904.    Na  18,665. 

Xandamus.  The  opinion  in  State,  ex  rel.  r*irst  Uatiotua  Bank  of 
Atkinson^  v.  Cronin,  ante,  p.  636,  is  approved  and  followed.  Per- 
emptory writ  of  mandamus  allowed. 

OmoiNAL  application  for  a  writ  of  rnandamiis  to  compel 
respondent  to  deposit  in  relator  bank  its  pro  rata  share 
of  the  county  funds.    Writ  allowed. 

R.  R.  Dickson,  for  relator. 

Arthur  F.  Mullen  and  M.  F.  Harrington,  contra. 

Barnes,  J. 

The  application  herein  for  a  peremptory  writ  of  man- 
damus was  filed  in  this  court  at  the  same  time  that  State, 
ex  reh  First  National  Bank  of  Atkinson^  v.  Cronin,  ante, 
p.  63G,  was  commenced;  and  an  alternative  writ  was 
issued,  returnable  May  3,  1904.  The  application  was 
based  on  a  like  stiite  of  facts,  and  the  return  to  the  alter- 
native writ  was  the  same  as  in  the  case  above  mentioned. 
It  appears  that  at  the  time  the  action  was  commenced  the 
relator  had  on  deposit  only  f  12,031.82  of  the  county  funds, 
when  its  pro  rata  share  of  said  funds  was  f  17,595.  Under 
the  undisputed  facts,  and  the  rule  announced  in  the  opin- 
ion cited,  the  relator  is  entitled  to  the  relief  prayed  for, 
and  a  peremptory  writ  of  mandamus  is  therefore  allowed. 

Writ  allowed. 
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Helen  Schwingel  et  ai..,  appellants,  v.  John  Henry 
Anthes  bt  al.^  appellees.* 

FiLBS)  November  16,  1904.    No.  13,378. 

Trusts:  Prksi'mption.  OHe  who  acquires  a  trust  estate  with  knowledge 
of  its  character,  and  while  occupying  confidential  relations  toward 
it  and  the  cestuis  que  trustent,  will  be  presumed  to  have  taken 
the  title  subject  to  the  trust,  and  that  presumption  cannot  be 
rebutted  without  evidence,  nor  by  such  as  is  vague  aad  am- 
biguous. 

Appeal  from  the  district  court  for  Clay  county :  George 
W.  Stubbs,  Judge.  Judgment  of  affirmance  vacated. 
Judgment  of  district  court  reversed. 

H.  C.  Palmer^  John  C.  Stevens  and  John  J.  Sullivan, 
for  appellants. 

S.  W.  Christy,  J.  L.  Epperson  &  Sons  and  Thomas  H. 
Matters,  contra. 

Ames,  0. 

This  is  a  rehearing  from  a  former  decision  published 
unofficially  in  5  Neb.  (Unof.)  345.  The  case,  as  it  is  now 
regarded,  presents  some  aspects  not  adverted  to  on  the 
former  argument,  and  the  statement  of  facts  already  made 
needs  to  be  somewhat  supplemented.  The  will,  which, 
together  with  the  de(Ml  by  the  testator  to  his  wife,  con- 
stitutes the  common  source  of  title  of  the  parties  to  this 
action,  appears  to  have  been  drawn  by  the  testator's  own 
hand.  It  is  apparent  from  a  moment's  insi>ection  of  it 
that  he  was  not  only  not  familiar  with  legal  forms  or 
phraseology,  but  that,  being  of  foreign  nativity,  he  was 
unable  to  express  himself  accurately  in  the  English  lan- 
guage, upon  ordinary  subjects  of  conversation.  The  fol- 
lowing is,  as  far  as  possible,  a  literal  copy  of  the  instru- 
ment.   

•Rehearing  denied.     See  opinion,  p.  649,  post. 
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"This  6  day  of  Stp.  1886.    To  hwom  it  may  eonsern. 

"This  is  my  Last  Will  Testament  of  Jacob  W.  Anthes 
of  the  county  of  Clay  stat  of  Neb 

"MindfoU  of  the  uncertainties  of  human  life  do  make 
buplish  and  declare  this  My  last  will  and  testoment  in 
the  manner  following  first  after  the  painient  of  my  just 
depts  and  funeral  expenses  I  give  devise  and  bequeath  to 
My  two  sons  Henery  Anthes  and  W.  C.  Anthes  each  f  500, 
five  Hundred  Dollars  .To  My  dough ters  Helen  Schwingel 
Elisbet  Schwab  and  Katarin  Briedenbah  shall  have 
Equally  withe  to  the  rememder  of  all  my  Estates  both 
Real  and  personal  whict  the  two  sons  Henery  Anthes  and 
W.  0.  Anthes  schare  and  schare  alike 

"The  said  Helen  Schwingel  received  the  sum  of  |250 
will  I  was  living  whearth  shall  be  deducked  from  widoud 
interest  (2)  Second  id  is  My  will  tat  My  wife  Elisabeth 
Anther  schal  have  all  the  real  and  personel  estates  fore 
her  own  jues  wile  sdiea  is  living  after  her  dead  id  schall 
be  and  becom  as  discriebt  in  this  will  abouvf 

"I  hereby  nominad  and  appoint  my  wife  Ealisabet 
Anthes  the  executor  of  this  my  last  will  and  testament  and 
herepy  authorise  empower  her  the  said  Elisabet  Anthes  to 
compound  compromise  and  settle  any  claim  Or  demand 
which  may  be  against  or  in  favor  of  my  said  estate  in 
\^nitness  whereof  I  have  hereunto  set  my  hand  and  seal 
this  6  day  of  S(i)  1886 

"Signed  pupblished  and  declared  by  the  said  Jacob  W. 
Anthes  to  be  his  last  will  and  testament  is  presence  of  us 
who  have  signed  our  names  ad  his  request  as  witnesses  is 
his  presence  an  in  the  presence  of  eacd  other. 

"Jacob  W.  Anthes.'* 

For  the  right  disposition  of  this  suit  much  depends,  in 
my  opinion,  upon  the  true  construction  of  the  will,  a  sub- 
ject which  seems  to  have  been,  hitherto,  somewhat  neg- 
lected. 

For  an  interpretation  of  this  instrument  it  is  unneces- 
sary to  repeat  the  settled  rule  of  this  court  that  the  object 
to  be  kept  principally  and  constantly  in  view  is  to  ascer- 
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tain  the  intent  of  the  testator,  and,  in  so  far  as  it  is  con- 
sistent with  general  rules  of  law,  to  carry  it  into  effect. 
A  circumstance    throwing  light  upon  this  question  is  the 
fact  that  he"  had  no  personal  property  of  considerable 
value,  and  that  he  was  indebted  to  a  relatively   large 
amount  in  addition  to  the  sum  of  |3,500,  for  which  all 
his  real  estate  was  incumbered  by  mortgage.    It  is  clear, 
therefore,  that  he  anticipated  that  some,  if  not  all,  of  his 
lands,  would  be  required  to  be  sold  for  the  payment  of  his 
unsecured  obligations,  and,  whether  wittingly  or  not,  he 
employed  language  apt  for  the  purpose  of  charging  them 
as  liens  thereon.     2  Jarman,  Wills   (6th  ed.),  *1390  et 
seq.    This  fact,  perhaps,  explains  why  his  benefactions  to 
his  sons  and  daughters  took  the  form  of  legacies  rather 
than  of  devises,  and  that  the  only  specific  devise  he  made 
wa*s  that  of  a  life  estate  to  his  wife,  leaving  to  his  heirs  a 
reversion  rather  than  a  remainder  or  remainders.     The 
writer  is  prevailed  upon  to  think  that  he  intended  so  to 
do,  both  by  the  circumstances  just  mentioned  and  by  the 
fact  that  the  legacy  to  one  of  his  daughters  is  but  half 
that  to  each  of  her  sisters,  because  of  the  fact,  mentioned' 
in  the  will,  that  she  had  alr(*ady  received  |250,  which  was 
to  be  deducted  from  the  sum  bequeathed  to  her.    First,  the 
two  sons  were  to  have  legacies  of  $500  each;  then,  the 
.remainder  (residue)  of  the  estate  was  to  be  divided  be- 
tween the  sons  and  daughters  eciually,   deducting  f250 
from  the  share  of  Helen.     Manifestly,  this  scheme  could 
not  have  been  carried  out,  and,  in  his  circumstances,  the 
testator  could  not  have  anticipated  that  it  could  be  so, 
without  the  sale  of  the  estate.    This  situation  was  without 
doubt  sufficient  to  charge  the  first  two  legaci(»s  as  liens 
upon  the  land,  and  I  think  the  others  also.     2  Jarman, 
Wills  (6th  ed.),  *1409  ct  seq. 

If  the  foregoing  reasoning  is  sound,  the  word  "devise" 
was  not  used  in  the  will  in  its  technical  or  legal  sense,  but 
as  synonymous  with  "give"  and  "bequeath."  As  illustrat- 
ing my  idea,  if  the  demise  of  the  life  tenant  had  immedi- 
ately succeeded  that  of  the  testator,  the  reversioners  would 
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have  at  once  ruccihhIchI,  as  tenants  in  common,  to  the  pos- 
session of  the  estate,  charged  with  a  trust,  first,  for  the 
pavnieut  of  the  debtjs  of  the  testator;  second,  for  the  pay- 
Hi(*ut  of  the  two  legacies  of  fSOO  each  to  his  sons;  and 
third,  for  the  division  of  the  residue  equally  between  all 
of  his  sons  and  daughters,  deducting  the  advancement  to 
Helen.  It  is  possil)le  that  some  adjustment  might  have 
bcH^n  made  with  the  latter,  and  that  some  menns  might 
have  b(H*n  discovered  by  which  the  debts  and  specific  lega- 
cies could  have  b(»en  discharged,  and,  if  such  an  event 
could  be  supposed  to  have  bcHjn  contemplated  by  the  tes- 
tator, the  sons  and  daughters  might  be  regarded  as  re- 
maiuderuK^n  rather  than  reversioners;  but,  in  my  opinion, 
such  an  evcait  cannot  n^asonably  be  supposed  to  have  bei»n 
anticipated  nor  therefore  intended  by  him.  But,  if  the 
csstiite  expectant  upon  the  termination  of  the  life  tenancy 
should  be  regarded  as  a  technical  remainder  instead  of 
one  of  inheritance* — as,  correctly  and  precisely  speaking, 
it  perhaps  ought  to  be — the  limitation  over  would  be 
subject  to  the  same  trusts  and  charges  above  mentioned, 
and  the  constniuences  would  be  the  same  as  under  the 
former  8upi)osition.  In  either  view%  a  title  in  fee  vested 
upon  the  death  of  the  ancestor  in  the  persons  who  then 
became  his  sole  heirs  at  law,  and  the  distinction  just 
adverted  to  is  without  practical  importance.  In  any  event, 
that  to  which*  the  t(\<<tator  intended  that  his  sons  and 
daughters  should  succeed  in  common  was  a  residue  of  his 
estate  to  be  left  after  the  payment  of  his  debts  and  tlie 
specific  legacies.  The  deed  from  the  testator  to  his  wife 
was  made  for  the  sole  purpose,  expr(^sed  upon  its  face, 
of  insuring  the  due  observance  of  the  will,  and  was  there- 
fore testiim(»ntary  in  character,  and  is  also  of  no  practical 
significance.  The  deed  of  August  29  by  the  luMrs  to  their 
mother  was,  as  is  statc^l  in  the  former  opinion,  evidently 
made  for  the  sole  purpose  of  enabling  her  to  obtain  a  new 
loan  for  the  satisfaction  of  the  ^3,500  mortgage  executed 
by  the  tc^stator.  Nothing  scn^ms  to  have  been  said  or  done 
at  the  time  of  its  execution  indicating  an  int(»nt  by  any 
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of  the  grantors  to  rel(»JiKe  liis  intc^rest  as  devisee  or  legatee 
in  tlie  estate,  and  there  is  no  reason  to  suppose  that,  if 
nothing  more  had  been  done,  the  present  defendant,  John 
H.  Anthes,  ^YOuld  have  considered  himself  deprived  by 
the  transaction  of  his  specific  legacy  of  ?500,  which  had 
precedence  of  all  the  other  beneficences  of  the  will  except 
the  life  estate,  and  except  a  like  legacy  to  his  brother.  It 
cannot  be  doubted,  I  think,  that  the  mother  by  this  means 
obtained,  and  for  the  ensuing  seven  years  retained,  the 
legal  title,  subject  to  the  trusts  created  by  the  will.  The 
deeds  from  the  husbands  of  the  respective  daughters  were 
merely  intended  to  fortify  the  legal  title,  and  evidently 
were  not  supposed  to  aflfect  the  fiduciary  character  of  the 
grantee. 

When  in  1895,  after  the  sale  to  Peterson,  it  was  desired, 
both  by  the  purchaser  and  by  the  widow  and  heii^,  to 
obtain  new  loans,  and  objections  to  the  title  were  made  by 
the  loan  agent,  it  is  clear  that  the  new  d(Mids  then  made 
were  executed,  not  upon  any  new  consideration,  or  for  the 
purpose  of  conveying  any  title  or  interest  which  the  grant- 
ors did  not  suppose  they  had  parted  with  when  they  ex- 
ecuted the  former  instruments.  In  other  words,  the  deeds 
of  Octol)er,  1895,  were  not  intended  to  be  deeds  of  convey- 
ance, but  of  confirmation,  and  the  trust  character  of  the 
legal  title  in  the  mother  was  not  thereby  affected.  That 
John  H.  Anthes  so  understood  the  situation  is  evident, 
both  from  the  circumstances  attending  the  transaction, 
and  from  his  subsequent  conversations  in  which  he  con- 
sulted with  his  brother  and  sisters  relative  to  the  sale  of 
the  residue  of  the  land  to  the  Challbergs,  and  in  which  he 
talked  about  their  respective  "shares''  and  the  desire  of 
his  mother  that  something  should  be  abated  from  each  to 
make  up  a  purse  for  her  support  during  the  remainder  of 
her  life.  The  relations  betwen  the  })arli(»H  were  in  the 
highest  degree  confidential,  calling  for  the  exercise  of  the 
uttermost  good  faith,  and  none  of  thorn  was  ignorant  of 
any  nmterial  fact  or  circumstance.  That  John  H,  knew 
that  the  mother  had  no  beneficial  Intercast  in  the  land  ex- 
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cept  hep  life  estate,  and  that  she  held  the  legal  title  upon 
the  trusts  mentioned,  is  beyond  doubt  Nor  can  it  be 
doubt(Mi  that,  if  his  mother  had  died  in  the  trust,  he  would 
have  been  among  the  first  to  demand  an  enforcement  of  his 
lien  for  the  satisfaction  of  his  "share.'^  The  deed  from  the 
mother  to  him,  although  expressly  for  f9,600,  was  without 
any  real  consideration,  and  was  evidently  made  solely  for 
the  purposes  of  effecting  a  confirmation  of  the  title  of 
Peterson,  and  of  facilitating  the  sale  to  the  Challbergs.  The 
fact  that  his  brother  and  sisters  acquiesced  in  these  trans- 
attions  is,  under  the  circumstances,  no  evidence  that  they 
intendcMl  to  waive  or  release  their  pecuniary  interests  in 
the  (Hstate,  which  by  the  recent  rise  in  prices  had  become 
valuable.  John  IT.  having  acquired  the  nominal  title  t^  a 
trust  estate  with  knowleilge  of  the  trust,  and,  moreover, 
\vhile  <K'cupying  a  confidential  relation  toward  it  and  the 
erst  ii in  que  trufitent,  is  presumed  to  have  intended  to  take 
subject  to  it;  and  this  presumption  cannot  be  rebutted 
without  evidence  or  by  such  as  is,  to  say  the  most  of  it, 
vague  and  ambiguous.  Much  of  it  that  came  from  his 
own  mouth  is  distinctly  confirmatory  of  the  trust,  which 
he  seems  never  to  have  shown  a  disposition  to  repudiate  by 
word  or  d(H*d  until  he  was  called  upon  for  an  account  of 
his  stewardship,  shortly  before  the  beginning  of  this  ac- 
tion. 

The  partitas  are  all  agriH»d  that  the  title  of  the  Chall- 
bergs, as  well  as  that  of  Peterson,  shall  remain  undis- 
turbed by  the  final  decree,  and  that  the  title  of  both  shall 
be  affirmed  upon  payment  by  the  former  of  the  price  stip- 
ulated in  the  contract  of  purchase,  and  that  a  final  ac- 
counting betwe<»n  the  parties  and  a  distribution  of  the 
fund  shall  be  adjudged.  This  agretnnent  should,  of  course, 
be  respc*cted.  If  either  of  the  life  tenants  has  during  in- 
cumbency satisfied,  out  of  means  not  derived  from  the 
body  of  the  estate,  debts  of  the  testator  charged  as  liens 
thereon,  he  or  she  will  be  entitled,  upon  the  accounting,  to 
reimbursement,  in  accordance  with  the  rule  announced  by 
this  court  in  Tiudall  v.  Peterson^  71  Neb.  166. 
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It  is  roconimended  that  the  former  decision  of  this 
couirt  be  vacated  and  set  aside,  and  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  decision  of  tliis  court 
be  vacated  and  set  aside,  and  that  the  judgment  of  tlie 
district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Reversed. 


The  following  opinion  on  motion  for  rehearing  was  filed 
March  8,  1905.    Motion  denied: 

Per  Curiam  :  The  very  earnest  and  quite  able  brief  of 
the  appellees  on  their  motion  for  rehearing  discusses  the 
proposition  as  though  the  will  were  a  devise  of  lands  to 
the  parties  named.  The  opinion  of  the  commissioner  upon 
the  second  heai'ing  construes  the  will  to  direct  a  sale  of 
the  land  and  a  distribution  of  the  proceeds.  If  this  is  the 
proper  construction  of  the  will  the  statute  of  frauds  has 
no  application.  It  is  considered  that  all  parties  acquiesced 
in  the  long  delay  because  of  the  unfavorable  conditions 
for  selling  real  estate  which  obtained  for  a  large  portion 
of  the  time  at  least,  and  that  the  final  sale  to  Peterson  and 
the  Challbergs  was  a  consummation  of  the  provisions  of 
the  will  acquiesced  in  by  all  parties.  It  is  insisted  in  the 
brief  upon,  the  motion  that  the  labor  and  good  manage- 
ment of  Henry  Anthes  had  much  to  do  with  creating  the 
values  realized  upon  the  sale  of  the  land,  and  that  the  dis^ 
position  of  the  case  will  deprive  him  of  fair  compensation 
for  his  services ;  and  also  that  the  widow  will  be  deprived 
of  her  life  interest,  but  there  seems  to  be  no  ground  for 
this  apprehension,  as  in  stating  account  the  trial  court 
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can  hear  the  evidence  and  do  complete  justice  to  all  Uie 
parties. 

It  is  also  insisted  that  the  condition  of  the  pleadings  is 
such  that  this  disposition  of  the  case  is  not  justifiable. 
The  pleadings  are  not  entirely  satisfactory.  Upon  another 
hearing  they  can  be  amended,  if  found  necessary.  We 
think  the  facts  pleaded  show  that  the  plaintiffs  are  en- 
titled to  the  relief  indicatcHi  in  the  opinion. 

The  motion  for  rehearing  is 

Overruled. 


Martha  J.  Shoemakkk  v.  Commercial  Union  Assurance 
Company,  Limited,  of  London. 

Filed  November  16, 1904.    No.  13,638. 

Plead: n:^:  Dkparture.  An  amended  petition  which  Is  no  more  than 
a  restatement  of  the  gravamen  of  the  charge  in  the  former. plead- 
ing is  not  a  departure,  although  the  petition  sounded  in  tort  and 
the  amendment  avers  a  contract  liability  only. 

Error  to  the  district  court  for  Lancaster  conntv:  Lin- 
coln Frost,  Judge.    Reversed. 

George  A.  A  daws  and  Lamb  d  Wurzhurg,  for  plaintiff 
in  error. 

Rieketts  d-  Rielcf  tf.^,  cf^nfra, 

Ames,  C. 

A  former  decision  in  this  controversy  may  be  fonnd  in 
63  Neb.  173.  After  the  judnmont  of  reversal  there  pro- 
nounced, and  after  the  r<»tiirn  of  the  cause  to  the  district 
court  by  mandate,  tbe  plaintiflF  abandoned  Ker  suit  against 
all  the  defendants  except  the  insurance  company,  against 
which  she  filed  an  amended  p(»titi(m  in  which  she  alleged 
that  said  defendant  on  the  ntli   day  of  January,  1895, 
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agreed  to  insure  the  property  described  in  the  former 
I)lea(linf]:  against  loss  or  damage  by  fire  to  the  amount  of 
fl,200,  but  wrongfully  refused,  and  still  refuses,  to  de- 
liver such  policy  to  the  plaintiff,  as  it  had  agreed  to  do. 
It  was  further  alleged  that  the  building  had  been  de- 
stroyed by  fire  during  the  agreed  term  of  insurance,  and 
that  proofs  of  loss  had  been  made  and  furnished  to  the 
company,  and  payment  demanded  from  it,  which  had  been 
refused. 

A  general  demurrer  to  this  amended  petition  was  sus- 
tained upon  the  ground  that  it  states  a  new  cause  of 
action,  and  one  distinct  from  that  set  forth  in  the  original 
petition  or  the  amended  petition,  upon  which  the  action 
was  formerly  tried,  and  that  suit  thereon  is  barred  by  the 
statute  of  limitations. 

We  think  the  district  court  erred.  It  is  true  that  the 
earlier  ph^ading,  which  is  set  forth  at  length  in  the  former 
opinion,  was  one  in  some  degree  sounding  in  tort,  but,  as 
is  there  stat(»d,  the  subj(*ct  matter  of  the  alleged  tort  was 
the  alleged  contract  obligation  of  the  insurance  company 
to  the  plaintiff.  In  the  absence  of  such  obligation  there 
would  have  existed  nothing  about  which  the  company 
could  have  been  accused  of  conspiring  with  the  other  de- 
fendants, but,  if  there  was  such  insurance,  the  alleged  con- 
spiracy would  have  been  ineffectual  to  avoid  it,  and  no 
danmg(s  would  have  resulted  therefrom,  and  so  it  was 
held  that  the  petition  did  not  state  facts  constituting  a 
joint  liability  of  the  defendants.  But  it  was  not  held,  nor 
could  it  have  been  rightfully  so,  that  the  facts  pleaded 
were  not  sufficient  to  charge  the  company  with  a  separate 
contractual  liability.  The  amendment,  of  which  com- 
plaint is  made,  did  no  more  than  to  eliminate  the  futile 
averm(»nts  of  conspiracy.  The  gratia  men  of  the  charge, 
namc^ly,  the  alleged  contract  between  the  insurance  com- 
pany and  the  plaintiff,  and  a  breach  of  it,  is  the  residuum 
of  the  former  pl(»ading  after  the  completion  of  the  process 
of  precipitation,  and  is  in  no  sense  a  departure,  or  the  in- 
troduction of  a  new  subject  of  litigation.     It  is  therefore 
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recomniendptl  that  the  judgment  of  the  district  court  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Lbtton  and  Oldham,  C(\,  concur. 

Bj  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reverse<l  and  the  cause  remanded  for  further  pro- 
cetHlings. 

Reversed. 


George  M.  Lodge  v.  Frances  S.  Fitch. 

Filed  November  16,  1904.    No.  13,014. 

1.  AdTancoments.  To  constitute  an  advancement  as  defined  in  section 
37,  chapter  23,  Compiled  Statutes,  1903,  it  is  necessary  either 
that  the  ancestor  express  in  the  ^ft  or  grant  his  intention  that 
It  be  an  advancement,  or  that  he  charge  it  in  writing  as  an  ad- 
vancement, or  that  the  child  or  other  descendant  acknowledge  in 
writing  tiie  gift  or  grant  as  an  advancement. 


2. ,    A  debt  from  an  heir  to  ati  ancestor  may  be  converted  by 

the  ancestor,  with  the  consent  of  the  heir,  into  an  advancement, 
but  when  such  debt  is  evidenced  by  note  or  bond  this  fact  raises 
a  strong  presumption  that  the  transaction  was  intended  as  a 
loan  and  not  as  an  advancement 

3.  Evidenced  examined,  and  held  insufficient  to  show  that  a  promissory 
note  executed  by  a  daughter  and  her  husband  to  the  father 
was  intended  as  an  advancement 

Error  to  the  district  court  for  Wayne  county:  John  P. 
Boyd,  Judge.    Affirmed. 

Frank  if.  Northrop  and  M,  D.  Tyler,  for  plaintiff  in 
error. 

A.  A.  Welch,  contra, 

Oldham,  O. 

This  is  an  action  on  a  promissory  note  executed  by 
Oeorge  M.  Lodge  and  his  wife,  N.  8.  Lodge,  to  Nathaniel 
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Smith,  the  father  of  Mrs.  Lodge.  The  note  was  indorsed 
for  collection  by  the  payee  to  the  plaintiff  in  this  cause  of 
action.  The  answer  in  the  court  below  is  that  the  money 
received  upon  the  note  sued  on  was  paid  and  received  as 
an  advancement  by  Nathaniel  Smith  to  his  daughter,  Mrs. 
Lodge.  Mrs.  Lodge  had  departed  this  life  before  the  in- 
stitution of  the  suit,  and  for  that  reason  was  not  made  a 
party  defendant  in  the  court  below.  The  case,  by  agree- 
ment of  parties,  was  submitted  to  the  court,  without  the 
interv<»ntion  of  a  jury,  and  a  judgment  and  finding  were 
centered  in  favor  of  plaintiff,  and  defendant  brings  error  to 
this  court. 

There  is  little  disputed  testimony  in  the  record,  and  the 
controversy  arises  as  to  the  sufficiency  of  the  evidence  to 
show  that  the  note  in  suit  was  given  bj^  Nathaniel  Smith 
to  his  dauofhter  as  an  advancement.  The  undisputed  facts 
in  the  record  are  that  Nathaniel  Smith  was  a  retired  min- 
ister of  the  gospel  at  the  time  the  note  in  suit  was  ex- 
ecuted, was  past  80  years  of  age,  and  had  an  estate  con- 
sisting mostly  of  money;  that  he  loaned  this  money  to 
his  children,  taking  notes,  with  interest  reserved,  from 
time  to  time;  that  in  1881  the  defendant  and  his  ^^it^t 
borrowed  $150  of  Mr.  Smith,  and  gave  a  note  to  evidence 
the  indebtcHiness ;  that  in  1882  Mr.  Smith  insisted  on  their 
taking  |500  more  of  his  money.  The  defendant  testifies 
that  they  did  not  need  the  money  at  that  time,  and  hesi- 
tatcHi  to  take  it,  but  that  Mr.  Smith  claimed  that  there  was 
no  probability  that  he  would  ever  want  the  money  during 
his  lifetime.  Accordingly,  the  defendant  and  his  wife  ex- 
ecut(»d  a  note  for  the  |500,  and  received  the  money.  Later 
the  note  of  f  500  and  f  150  were  both  put  into  one  note 
bearing  7  per  cent,  interest,  and  payable  to  Nathaniel 
Smith  or  his  administrator  5  years  after  date.  In  1889 
the  note  in  controversy  was  given  by  request  of  Mr.  Smith, 
because  he  had  lost  or  mislaid  the  former  note.  The  first 
$650  note  was  given  in  response  to  a  request  contained  in 
a  letter  written  by  Mr.  Smith  to  his  daughter  from 
Geneseo,  Illinois,  on  January  1,  1889.     The  communica- 
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tion  iis  quite  lengthy,  and  only  the  portion  of  it  bearing  on 
the  execution  of  the  note  need  be  set  forth.  This  portion 
is  as  follows : 

"Inclosed  in  this  I  will  send  you  a  note  embracing  the 
other  notes,  putting  the  whole  interest  at  7  per  cent,  as 
you  only  have  |650.  I  should  like  to  furnish  you  f500  or 
more  as  soon  as  Alice  (another  daughter)  pays  in  on  her 
notes.  But  I  want  you  to  see  to  it  that  it  is  put  where  it 
will  do  you  some  good.  If  you  have  to,  invest  in  the  savings 
bank  note.  The  bank  here  only  allows  four  per  cent,  paid, 
sincerely  that  would  be  better  than  nothing.  In  my  will 
I  have  not  designat(Ki  anything  to  the  mission  boards  of 
the  Congregational  church,  the  foreign  and  home  boards, 
but  I  thought  I  could  do  better  for  the  children  and  just 
as  well  for  the  boards  by  requesting  them  to  give  one  per 
cent,  of  their  inheritances  to  the  boards  after  I  am  gone. 
By  doing  this  annually  they  would  remember  their  legacy, 
and  from  whence  it  was  derived.  I  have  written  to  Frances 
(another  daughter)  about  this.  She  acquiesced  in  it  I 
shall  write  to  all  on  this  point  and  wish  your  reply.  I 
thought  if  seven  per  cent,  could  be  paid  while  I  am  here, 
one  per  cent,  could  be  easier  done  after  I  am  away.  What 
a  pity  Leander  has  so  much  money.  He  cannot  find  any 
place  for  a  home.  You  and  Mr.  Lodge  can  sign  this  note 
and  return  it,  and  I  will  send  these  (the  former  notes) 
mark(*d  paid.  I  remain,  Your  father,  Nathaniel  Smith." 
On  the  9th  day  of  January,  1889,  Mr.  Smith  directed  a 
communication  to  the  defendant  George  M.  Lodge,  con- 
cerning the  note  in  controversy,  as  follows: 

"Yours  postmarked  the  7th  was  received  here  the  Sth, 
enclosing  note.  The  note  was  signed  all  right,  but  what 
has  become  of  it  is  more  than  I  can  tell.  I  have  hunted  my 
room  all  over.  It  seems  I  must  have  been  very  careless. 
It  is  one  of  the  greatest  mysteries  I  have  ever  tri(Hi  to 
understand.  So,  I  have  concluded  to  write  another  note 
for  you  to  sign.  I  know  it  is  asking  for  a  great  deal  of 
credulity  from  others,  but  if  that  note  is  found  I  will  send 
it  to  you,  signed,  paid  by  duplicate,  and  you  can  keep  this 
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letter  as  good  testimony  in  the  case.  I  do  not  see  but  that 
I  shall  have  to  give  in  that  my  memorj^  is  failing.  P.  S. 
You  will  understand  that  the  notes  I  have  taken  of  chil- 
dren for  money  loaned  will  be  considered  as  so  much  cash, 
and  will  at  my  death  be  returned  to  you  in  the  room  of 
so  much  cash.  This  is  to  save  you  the  necessity  of  sending 
the  money  to  pay  them  and  having  it  returned  to  you  again. 
I  shall  endeavor  to  even  up  the  inheritance's  as  soon  and 
as  far  as  possible.  My  funds  are  now  in  the  hands  of  my 
children  except  fllOO.  I  am  trying  to  get  things  in  a 
satisfactory  condition  to  leave." 

At  the  time  of  the  suit  on  this  note  Mr.  Smith  was  still 
living  at  the  age  of  92  years,  and  gave  a  deposition  which 
consisted  mostly  of  cati^gorical  answers  to  direct  questions 
propounded  to  him.  After  answering  the  interrogatories 
that  he  had  indorsed  the  note  to  the  plaintiff  for  collection, 
in  answer  to  the  question,  ^^For  what  was  that  note  given 
by  Mr.  and  Mrs.  Lodge?"  he  answered,  "For  money  that 
I  had  loaned  to  them."  In  answer  to  the  intcTrogatory, 
"State  whether  the  money  for  which  tliis  note  was  given 
was  an  advancement  or  gift  from  you  to  your  daughter 
Mrs.  Lodge,  or  was  intendeil  as  such,"  he  answered,  "It 
was  not  intended  as  a  gift  or  advancement."  In  answer 
to  the  interrogatory,  "SUite  whetlier  or  not  you  ever  made 
an  advancement  to  your  daughter  Mrs.  Lodge,  or  to  any 
other  children  of  yours,"  he  answered,  "I  made  no  ad- 
vancements or  gift  to  any  of  my  children.  I  made  loans 
to  them,  but  no  gift."  This  constitutes  all  the  material 
t<^Ktimony  contained  in  the  record  touching  on  the  ques- 
tion at  issue. 

Section  37,  chapter  23,  Compiled  Statut(\s,  1903 
(Annotated  Statutes,  4937),  provides:  "All  gifts  and 
;rrants  shall  be  deemed  to  have  been  made  in  advancement, 
if  they  are  expressed  in  the  gift  or  grant  to  be  so  made,  or 
if  charged  in  writing  by  the  intesUite  as  an  advancement, 
or  acknowledged  in  writing  as  such  by  the  child  or  other 
descendant."  Under  this  section  of  the  statute,  the  es- 
sential elements  of  an  advancement  are,  first,  that  they 
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are  expressed  in  the  gift  or  grant  to  be  made  as  snch ;  or, 
second,  that  they  are  charged  in  writing  by  the  intestate  as 
an  advancement  or  acknowledg(Mi  in  writing  as  such  by  the 
child  or  other  descendant.  Now,  it  seems  clear  from  the 
testimony  before  set  forth  that  the  original  delivery  of  the 
f  150  and  if.jOO,  for  which  the  note  in  suit  was  subsequently 
given,  was  never  expr(\ssed  in  any  gift  or  grant  to  have 
been  inti^ndod  as  an  advancement,  nor  can  we,  by  any 
fair  interpretation  of  the  letters  to  either  Mr.  or  Mrs. 
Lodge,  say  that  either  of  these  letters  contained  a  charge 
in  writing  made  by  the  int(\^tate  against  the  share  of  Mrs. 
Lodge  in  his  estate  for  the  amount  of  the  note;  nor  is 
there  any  WTitten  acknowlcHlgment  from  Mrs.  Lodge  of 
the  rei*eipt  of  this  f650  as  an  advancement.  In  fact,  the 
ancestor  was  not  dead  at  the  time  the  suit  was  instituted, 
nor  is  thcTc  any  evidence  as  to  whether  he  had  or  had 
not  dispos(»d  of  his  estate  by  will.  While  it  is  true,  as 
<'ontended  by  counsel  for  d(»fendant,  that  a  loan  from  an 
ancestor  to  an  heir  may  be  convertcni  by  the  ancestor  into 
an  advancement,  y(»t  to  establish  this  fact  it  must  be  made 
to  clearly  appear  that  the  ancestor  expressed  the  intention 
to  change  the  loan  to  an  advancement,  and  that  the  heir 
acqui(»sced  in  tlie  change.  iliUcr's  Appeal,  40  Pa.  St  57. 
Neither  of  those  requisites  is  made  to  appear  from  the 
evidence  in  the  instant  case.  It  is  a  rule  that,  where  the 
parent  or  ancestor  receives  such  evidence  of  an  indebt^- 
ness  as  a  bond  or  a  promissory  note,  the  presumption  is  in 
favor  of  the  transaction  being  construed  as  a  debt,  and  not 
as  an  advancement,  and,  while  this"  presumption  is  not 
absolute,  it  can  only  be  overcome  by  clear  and  satisfactory 
testimony.    As  said  in  f^pcir  v,  Sireir.  14  N.  J.  Eq.  240: 

"A  charge  of  the  money  or  chattel  advanced  by  the 
father  to  the  son,  or  a  memorandum  of  the  fact  that  the 
sum  advanced  was  intended  as  a  gift,  is  received  as  evi- 
dence of  the  fact.  Sometimes  a  bond  or  note  is  taken ; 
but  that  converts  the  intended  advancement  into  a  debt 
from  the  son,  unless  a  memorandum  is  elsewhere  made  of 
it«  real  character." 
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It  seems  clear  to  us,  in  conformity  with  this  view, -that 
there  is  no  competent  evidence  in  the  record  to  sustain 
def^idant'ft  tbeorj  of  an  advaneemeat.  The  money  in  the 
first  place  was  not  given  to  defendant's  wife,  but,  when ' 
furnished,  its  delivery  was  evidenced  by  a  promissory  note, 
bearing  interest,  payable  to  the  ancestor  or  his  adminis- 
trator. If  the  original  loan  had  been  intended  to  have 
been  converted  to  an  advancement,  the  note  would  not  have 
provided  for  its  payment  to  the  administrator  of  the  an- 
cestor. This,  as  well  as  the  testimony  of  the  ancestor,  for 
whatever  it  is  wwth,  leads  us  to  the  conclusion  that  the 
evidence  sustains  the  judgment  of  tike  trial  court,  and  we 
therefore  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Lbtton,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  Is 

Affirmed. 


•    City  of  M indbn  v.  Ca»l  A.  Vbdbnb. 

FILED  November  16, 1904.    No.  13,639. 

1.  Evidence  examined,  and  held  sufficient  to  sustain  the  judgment 

2.  Held  not  error  to  permit  the  plaititiff,  although  crippled,  to  walk 

to  the  witness  stand  in  the  presence  of  the  jury. 

3.  Trial:  Instructions.    Where  the  court  has  properly  instructed  on  a 

material  issue  at  the  request  of  either  of  the  litigants,  it  is  not 
prejudicial  to  omit  any  reference  to  siich  issue  from  instructions 
gffefn  on  the  court's  owii  motion. 

Error  to  the  district  court  for  Kearney  county:    Ed 
L.  Adams,  Judge.    Affirmed. 


J.  L.  McPheely,  for  plaintiff  in  error. 

M.  D.  King,  contra. 
45 
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Oldham,  0.  '  -    , 

This  was  an  action  for  personal  injuries  instituted  by 
the  plaintiff  in  the  court  below  against  the  defendant  city 
of  Minden.  The  petition  alleged,  in  substance,  that  plain- 
tiff was  injured  by  falling  on  a  sidewalk  in  the  city  of 
Minden,  on  the  evening  of  December  6,  1903;  that  the 
injuries  were  caused  without  any  fault  on  plaintiff's  part, 
but  because  of  the  negligence  of  the  cily  in  permitting  its 
sidewalk  to  be  and  remain  in  a  dangerous  condition  a  long 
time  previous  to  the  injury.  The  answer  was  in  substance 
a  general  denial  and  plea  of  contributory  n^ligence. 
There  was  a  trial  to  a  jury,  and  verdict  for  plaintiff  for 
|302.  Judgment  on  the  verdict,  and  defendant  brings 
error  to  this  court 

The  first  alleged  error  called  to  our  attention  in  the  brief 
of  the  city  is  that  the  judgment  is  not  sustained  by 
suflScient  evidence.  An  examination  of  the  testimony  con- 
tained in  the  bill  of  exceptions  shows  that  plaintiff  intro- 
duced evidence  tending  to  establish  that  the  walk  in  ques- 
tion had  been  out  of  repair  for  about  two  months  previous 
to  the  injury  complained  of;  that  it  was  a  board  walk  on 
one  of  the  principally  traveled  streets  of  the  village,  and  at 
the  place  of  injury  contained  numerous  broken  and  loose 
planks;  and  that  plaintiff,  while  traveling  over  this  walk 
to  his  residence  in  the  night  time,  stepped  into  a  hole  in 
the  sidewalk  and  was  thrown  down,  and,  by  reason  of  this 
accident,  sustained  a  very  painful  and  serious  injury  to 
his  right  ankle.  While  there  was  evidence  in  the  record 
tending  to  show  that  plaintiff  knew  of  the  defect  in  the 
walk  before  the  injury,  yet  he  testified  that  he  was  walking 
at  a  moderate  gait,  and  that  he  was  unable  to  see  the  hole 
in  the  walk,  on  account  of  the  darkness  of  the  night,  when 
the  injury  occurred.  We  therefore  think  that  the  plain- 
tiff's testimony  was  suflicient  to  support  the  finding  that 
the  injury  was  occasioned  alone  by  defendant's  n^ligence. 

It  is  next  urged  by  the  defendant  city  that,  as  there  was 
evidence  introduced  tending  to  show  that  plaintiff  had 
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beeu  disabled  by  a  former  injury,  which  rendered  him  a 
partial  cripple,  he  should,  in  view  of  this  fact  and  the  fact 
of  his  general  knowledge  of  the  dangerous  condition  of  the 
walk,  have  traveled  with  extra  care  and  caution  on  the  de- 
fective street.  Without  expressing  any  opinion  as  to  the 
soundness  of  this  contention,  it  is  sufficient  to  say,  for  the 
purposes  of  the  case  at  bar,  that  this  proposition  was  given 
to  the  jury  in  two  intructions  requested  by  the  defendant, 
so  that  the  jury  must  have  found  as  a  matter  of  fact,  from 
the  testimony,  that  plaintiff  was  using  extra  care  and  cau- 
tion in  traveling  the  street  when  the  injury  occurred. 

It  is  further  urged  by  the  city  that  the  court  erred  in 
permitting  defendant  to  walk  before  the  jury  in  his 
crippled  condition,  as  such  a  spectacle  was  calculated  to 
arouse  the  sympathy  and  passions  of  the  jury.  In  the  first 
place,  we  might  say  that  the  very  meager  quantum  of  dam- 
ages awarded  shows  conclusively  that  the  prejudice  and 
passions  of  the  jury  were  not  visibly  affected  by  plaintiff's 
walking  in  their  presence;  and,  again,  as  plaintiff  was  a 
necessary  witness  in  his  own  behalf;  we  do  not  see  how  he 
could  well  have  proceeded  to  the  witness  stand  without 
walking  in  the  presence  of  the  jury,  unless  he  had  been 
carried  before  it  on  a  stretcher,  which  other  exhibition 
might  have  had  a  stronger  tendency  to  arouse  sympathy 
and  passion  than  the  manner  in  which  the  plaintiff  did 
approach  the  witness  stand. 

It  is  urged  that  the  court  erred  in  not  instructing  the 
jury,  on  its  own  motion,  that  the  burden  was  upon  the 
plaintiff  to  establish,  by  a  preponderance  of  the  evidence, 
each  of  the  material  allegations  of  his  petition.  This  com- 
plaint is  based  on  the  assertion  that  an  instruction  given 
by  the  trial  court,  on  its  own  motion,  has  much  greater 
effect  than  one  given  at  the  request  of  counsel  for  either  of 
the  litigants.  As  all  instructions  given  by  the  court  are 
of  and  from  the  court,  we  are  unable  to  concede  that  the 
jury  is,  or  should  be,  more  influenced  by  those  given  on  the 
court's  own  motion  than  those  given  at  the  request  of 
either  of  the  litigants.    In  the  case  at  bar,  at  the  requ(^st 
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of  defendant  city,  the  court  had  given  7  instructions  plac 
ing  the  burden  of  proof  upon  the  plaintiff,  not  only  geji- 
erally,  but  specifically,  to  establish  by  a  preponderance  of 
the  eridtTice  each  of  the  allegations  in  the  petition.  Hav- 
ing done  this,  we  cannot  see  how  he  could  have  strength- 
ened this  proposition  by  giving  a  general  instruction  of 
his  own  covering  the  same  question. 

We  have  exarainwl  all  of  the  instructions  given  by  the 
trial  court,  most  of  which  were  requested  by  the  defendant 
city,  and  are  satisficMl  that  the  jury  were  instructed  as 
favorably  to  defendant's  contention  as  the  law  would  per- 
mit, and  as  there  is  no  complaint  of  the  action  of  the  trial 
court,  either  in  the  admission  or  exclusion  of  tt»stimony, 
we  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Letton,  00.,  concur. 

By  the  Court:  For  the  rea^sons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Alvin  M.  lIiLLKR  V.  William  H.  Walker. 

Filed  Novembeb  16, 1904.    No.  13,640. 

Appeal:  Dismissal.    A  judgement  of  the  district  court  dismissing  an 
appeal  from  the  county  court  examined  and  approved. 

Error  to  the  district  court  for  Scott's  Bluff  county: 
Charles  L.  Qutterson,  Judge.    A  fflrmed. 

W.  G.  Bimonsony  for  plaintiff  in  error. 

Wright  &  Wright ^  contra. 

Oldham,  C. 

This  was  a  suit  on  the  justice's  side  of  the  county  court 
of  Scott's  Bluff  county,  institutwl  by  plaintiff  in  the  court 
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below  to  recover  f74.10,  allied  to  have  been  dae  on  ae- 
count.  The  cause  was  heard  in  the  county  court  on  June 
16,  1903,  and  judgment  rendered  in  favor  of  plaintiff  for 
the  amount  claimed.  On  June  25,  1903,  defendant  in  the 
court  below  filed  his  appeal  bond.  On  July  17,  1903,  a 
transcript  of  the  proceedings  of  the  county  court  was  filed 
with  the  clerk  of  the  district  court  for  Scott's  Bluff  county. 
At  the  following  term  of  the  district  court,  plaintiff's  at- 
torneys filed  a  motion  in  the  district  court  to  dismiss  the 
appeal,  because  the  transcript  was  not  filed  within  30 
days  from  the  rendition  of  the  judgment  in  the  lower  court. 
This  motion  was  sustained  by  the  district  court  and  de- 
fendant brings  error  to  this  court. 

The  only  excuse  offered  for  the  failure  to  file  tlie  tran- 
script within  the  time  prescribed  by  section  1008  of  the 
code  is  the  claim  of  defendant's  attorney  that  he  was  mis- 
led as  to  when  the  trains  left  from  Alliance  to  Gering,  and 
that  this  mistake  prevented  him  from  tendering  the  fees, 
and  having  the  transcript  filed  within  the  time  prescribed 
by  statute.  It  is  us(\less  to  say  that  this  excuse  is  legally 
no  e:?ccuse  at  all,  and  we  therefore  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Abos  and  Lbtton,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmes). 


Western  Travelers  Accident  Association  v.  Isabellb 
McHbnry  Tomson,  Administratix.* 

FiLBD  Novembes  16, 1904.    No.  13,646. 

1.  Pleading:  Aksweb.  A  defendant  may  set  forth  In  his  answer  as 
many  grounds  of  defense  as  he  may  have,  subject  only  to  the 
requirement  that  such  defenses  shall  not  be  so  repugnant  that  if 
one  be  true  the  other  is  false. 
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X :  ,    Where  an  answer  pleads  a  failure  te  give  notice, 

and  a  reply  pleada  a  wairer  and  estoppel,  or  matter  to  avoid  the 
effect  of  failure  to  give  notice,  the  allegation  that  no  notice  was 
given  must  be  treated  as  admitted.  Dwelling  Hotise  Ins.  Co,  v. 
Brewster,  43  Neb.  528,  followed. 

t. :  Waiver.    Where  the  pleadings  admit  that  no  notice  was 


given  and  rely  upon  a  waiver  or  estoppel  hy  the  insurer,  the 
question  of  excuse  or  of  whether  notice  was  given  within  a 
reasonable  time  is  entirely  eliminated,  and  the  only  question  left 
for  consideration  is  whether  by  its  actions  the  insurer  waived 
the  provisions  as  to  notice. 

4.  Bvldence  examined,  and  held  that  no  waiver  has  been  proved. 

6.  Defenses:  Consistenoy.    Where  the  insurer  denies  that  the  policy 

was  in  force  xt  the  time  of  the  loss,  a  defense  which  is  based  upon 
the  conditions  of  the  policy,  such  as  that  proefs  of  loss  were  not 
furnished  in  accordance  therewith,  is  inconsistent  with  another 
defense  which  asserts  that  no  policy  was  in  force  at  the  time  of 
the  loss. 

^.  Insurance  Policy,  Action  on:  Plbadino:Wajvkb.  In  an  action  upon 
an  accident  insurance  policy,  where  no  notice  of  the  accident 
was  given  within  the  time  limited  by  the  by-laws  of  the  associa- 
tion, a  denial  of  liability  for  the  reason  that  no  accident  oc- 
curred, made  after  this  time  had  expired.  Is  not  a  waiver  of  such 
a  provision  specifying  that  no  claim  for  injuries  shall  be  valid 
unless  written  notice  of  the  accident  shall  have  been  given  within 
15  days  from  the  happening  thereof. 

7.  Pleading:  Amendment  by  Inteblineation.    The  practice  of  amend- 

ing pleadings  by  interlineation  or  erasure  is  not  to  be  commended, 
and  should  not  be  favored. 

Error  to  the  district  court  for  Lancaster  county:  Al- 
bert J.  Cornish,  Judge.    Reversed. 

(yjfeill  &  Qilhert  and  T.  J.  DoyJe,  for  plaintiff  in  error. 
L.  O.  Burr,  contra. 

Lbtton,  C. 

The  plaintiff  in  error,  defendant  below,  is  a  mutual 
fraternal  beneficial  association,  organized  under  the 
laws  in  this  state,  and  having  its  place  of  business  in  the 

•  Rehearing  allowed.    See  opinions.,  pp.  674,  680,  post. 
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city  of  Omaha.  Its  purpose  is  to  furnish  indemnity  on 
account  of  death  or  disability  resulting  from  injuries  re- 
ceived from  accidental  means.  The  plaintiff  below  was 
Hays  B.  Tomson,  now  deceased.  The  action  is  now  re- 
vived in  the  name  of  Isabelle  McHenry  Tomson,  as  ad- 
ministratrix of  her  deceased  husband's  estate.  Tomson 
became  a  member  of  the  defendant  association  in  1893, 
and  was  a  member  in  good  standing  at  the  time  of  the  oc- 
currence of  the  accident  or  sickness  by  reason  of  which  he 
claimed  the  association  became  liable  to  him  upon  said 
certificate.  On  February  18,  1902,  in  the  usual  conduct 
of  his  business  as  a  traveling  salesman,  Tomson  was 
driven  in  a  two-horse  buggy  by  a  young  man,  from  Wes- 
ton, in  Saunders  county,  to  Bruno,  in  Butler  county,  in 
this  state.  At  one  point  in  the  road,  it  is  claimed  that 
the  horses  were  about  to  run  away  and  the  buggy  was 
drawn  rapidly  over  a  very  rough  piece  of  road;  that 
he  was  thereby  shaken  and  jostled  violently  about  in  the 
buggy;  that  a  blood  vessel  of  his  brain  was  ruptured, 
causing  a  slight  hemorrhage  from  which  he  then  suffered ; 
that  a  few  days  afterwards,  at  his  home  in  Lincoln,  the 
hemorrhage  was  repeated,  causing  paralysis  of  one  side 
of  his  body  and  bringing  on  a  permanent  total  disability. 
He  sought  to  recover  from  the  defendant  association  upon 
the  ground  that  the  injury  he  suffered  was  accidentally 
produced  and  that  therefore  he  was  entitled  to  the  benefits 
specified  in  his  contract  of  memborsliip.  A  trial  was  had 
and  judgment  rendered  in  his  favor  in  the  district  court, 
from  whence  the  association  has  prosecuted  error  to  this 
court. 

Plaintiff  in  error  argues  in  its  brief,  first,  that  notice  of 
the  alleged  accident  was  not  given  nor  waived;  second, 
that  the  defendant  was  entitled  to  judgment  under  the 
pleadings;  third,  that  Tomson  was  not  totally  disabled 
for  a  period  of  two  years  or  over,  and  therefore  was  not 
entitled  to  the  $2,500  benefit  allowed  him  by  the  jury; 
fourth,  error  in  the  introduction  of  evidence,  and,  fifth, 
that  the  evidence  was  not  sufficient  to  support  the  ver- 
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diet.  The  greater  part  of  the  arpuueet  haa  bee»  devoted 
to  the  question  of  notice.  To  determine  this  questioo  will 
rec]iiire  an  examination  of  the  pleadinf^B. 

The  petition  alleged  that  Hajis  B.  Tonuion  beeame  a 
meini^er  of  the  defendant  association  in  1893,  and  that  in 
that  year  it  issued  to  him  its  benefit  certificate  wherei»y  he 
I>ecaine  entitled  to  the  indemnity  afforded  by  ite  pro- 
visions aiifainst  accident,  and  that  he  had  paid  each  aad 
ever}'  assessment  made  against  him  from  that  time,  and 
has  kept  and  performed  all  of  the  terms  and  conditions  of 
said  membership  certificate  or  policy  on  his  part  to  be 
kept  and  performed.  The  petition  sets  forth  further  in 
detail  the  accident  by  which  he  claim^n  he  was  perma- 
nently injunxl  on  the  18th  day  of  February,  1902,  and  fur- 
ther pleads  that  on  the  18th  day  of  February,  1902,  he 
notified  the  defendant  company  of  said  accident,  and  also 
upon  the  25th  of  February,  1902,  and  in  March,  1902,  be 
again  notified  the  company  of  the  accident;  that  it  de- 
nied liability  and  claimed  tJiat  plaintiff  was  not  injured 
by  an  accident  at  all,  and  thereby  waived  the  provisions 
of  the  constitution  and  by-laws  of  the  association  mm 
to  notice  of  the  accident,  and  it  is  estopped  to  claim  every 
advantage  therefrom.  The  answer,  om-^ting  certain  ob- 
j<Htion8  to  jurisdiction  set  forth  therein,  admits  that  the 
association  executed  a  certificate  of  membership  to  the 
plaintiff  in  1893,  alleges  that  plaintiff  has  at  no  time 
given  it  notice  of  any  accident,  and  denies  each  and  every 
allegation  c<Hitained  in  the  petition  and  not  hereinbefore 
admitted.  After  this  answer  was  filed,  two  amendments 
were  made  by  leave  of  court,  admitting  that  the  plaintiff 
had  a  hemorrhage  of  the  brain,  but  alleging  that  the 
hemorrhage  was  caused  by  disease  and  that  the  defendant 
was  not  liable  on  account  of  said  hemorriiage,  admittang 
also  that  the  plaintiff  was  totally  disabled  and  unable  to 
perform  any  of  the  duties  pertaining  to  his  usual  occupa- 
tion for  a  period  of  one  year,  beginning  on  the  22d  day  of 
February,  1902;  and  after  the  trial  was  begun,  in  order 
to  avoid  any  questicm  as  to  the  issue  of  membership,  a 
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further  amendment  was  made  by  leave  of  court  admittiai^ 
that  at  the  date  of  the  allied  injury  the  plaintiff  was  a 
member  in  good  standing  in  the  defendant  association. 
The  reply  Avas  a  general  denial,  with  the  further  allega* 
tion  that  after  receiving  the  notice  and  claim  of  the  plain- 
tifi  the  executive  board  of  defendant  duly  met,  and  the 
plaintiff's  notice  and  claim  of  accident  came  before  it 
for  consideration  of  allowance  or  rejection,  and  the  same 
was  rejected  by  a  unanimous  vote  of  said  board;  that 
defendant  denies  that  plaintiff  was  injured  by  an  acci- 
dent, and  that  defendant  is  estopped  to  claim  and  has 
waived  ihe  provisions  of  the  by-laws  and  constitution  aa 
to  notice. 

The  proof  showed  that  up  to  the  time  that  Tomson 
started  upon  the  drive  mentioned,  he  had  been  a  stout, 
healthy  man.  He  was  54  years  of  age  and  testifies  he 
had  never  had  a  doctor  in  his  life  that  he  remembered  of; 
that  the  road  at  one  point  had  been  frozen  and  thawed, 
had  been  cut  up  by  the  wheels  of  wagons  while  soft,  and 
had  frozen  again  while  in  this  rough  condition;  that 
when  they  reached  this  rough  ground,  the  horses  were  on 
a  dead  run  and  alwut  to  get  away  from  the  driver.  He 
further  testifies  that  in  going  over  the  rough  ground  he 
was  thrown  backward  and  forward,  from  one  side  to 
the  other,  and  while  going  over  it,  it  felt  to  him  as  if 
some  one  had  turned  a  mirror  in  his  eyes  and  he  could 
hardly  see  any  thing  the  balance  of  the  afternoon;  that 
it  was  just  a  perfect  glitter  all  that  afternoon  and  clear 
up  to  the  next  day  and  that  he  was  prostrated  and  nerv- 
ous; that  when  they  reached  Prague,  the  first  town  after 
going  over  the  rough  ground,  he  was  feeling  diezy  and 
that  he  had  a  colored  sensation  in  front  of  his  eyes  and 
could  scarcely  see,  and  that  he  had  the  same  restless  fad- 
ing and  snappy  feeling  in  front  of  his  eyes  all  the  time 
until  after  his  return  home  a  day  or  two  afterwards. 

The  testimony  further  shows  that  at  his  home  he  Ai^as 
stooping  over  to  take  something  out  of  the  lower  drawer 
of  a  chiffonier,  when  he  became  dizzy  and  faint  and  had 
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an  apoplectic  stroke  which  disabled  hiin  entirely  for  a 
year.  The  drive  took  place  on  the  18th  of  February,  and 
the  second  attack  upon  February  22.  Upon  April  8  a 
letter  was  written  to  Arthur  L.  Sheetz,  the  secretary  of 
the  association,  by  Hays  Tomson,  Jr.,  the  son  of  defend- 
ant in  error,  the  following  portion  of  which  is  in  evidence : 
"Dear  Sir, — My  Father'  who  is  a  member  of  the  W.  T.  A. 
A.  has  been  very  sick  for  the  last  six  weeks  and  I  write  to 
ask  if  he  is  eligible  for  insurance.  He  made  a  drive  from 
Weston  to  Prague,  a  distance  of  about  forty  miles,  with 
the  snow  on  the  ground,  behind  a  pair  of  bronchos  on 
Monday  or  Tuesday.  From  that  time  on  his  eyes  kept 
continually  blurring  and  he  felt  sick  until  Saturday  even- 
ing when  he  lost  control  of  his  arms  and  legs.  ♦  •  ♦ 
Hoping  to  hear  from  you,  I  remain,  Hays  Tomson,  Jr.'* 

On  April  9  the  association  replied  to  this  letter  as  fol- 
lows: "Mr.  Hays  Tomson,  Jr.,  431  South  12th  St,  Lin- 
coln, Nebraska.  Dear  Sir :  Your  letter  without  date  with 
reference  to  your  father's  illness  is  at  hand.  In  reply 
will  state  that  you  do  not  mention  any  accident  which 
your  father  had,  and  the  association  pays  only  where  the 
disability  is  caused  by  accidental  injuries.  The  clause 
requiring  notice  to  bo  given  within  15  days  after  the  ac- 
cident applies  in  all  cases  where  it  is  possible  to  give  such 
notice.  However,  since  there  seems  to  have  been  no  ac- 
cident in  this  case  this  question  would  not  be  of  impor- 
tance, however,  as  above  stated  the  association  does  not 
pay  indemnity  for  disability  except  such  disability  as  may 
have  been  caused  by  reason  of  accidental  injuries.  Yours 
truly,  Arthur  L.  Sheetz,  Secy." 

On  April  22  Mrs.  Tomson  wrote  the  association  as 
follows:  "Lincoln,  April  22,  1902.  Mr.  Arthur  L. 
Sheetz,  Omaha,  N(»br.,  Dear  Sir:  When  my  husband 
Hays  B.  Tomson,  left  Malmo,  February  18,  he  was 
perfectly  well.  He  made  a  drive  over  very  rough 
frozen  roads  of  25  or  30  miles.  The  driver  made  rapid 
time  and  the  jarring  was  violent  and  severe.  It  is  his 
belief    that    this    'shaking    up'    caused    the    hemorrhage 
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which  resulted  in  the  complete  disability  following  and 
which  still  continues.  He  has  been  unable  to  send  you 
notice  because  his  physician,  Dr.  Mitchell,  has  required 
as  nearly  complete  mental  and  physical  quiet  as  possible. 
Very  sincerely,  Isabelle  Tomson,  431  South  12th  St" 

On  May  6  the  association  made  the  following  reply: 
"May  6th,  1902.  Mrs.  Tomson,  431  South  12th  St.,  Lin- 
coln, Neb.  Dear  Madam:  Your  letter  of  April  22d  has 
been  referred  to  our  executive  board  and  I  am  instructed 
to  advise  you  that  as  Mr.  Tomson  met  with  no  accident 
which  caused  his  recent  disability  he  is  not  entitled  to 
any  benefits  from  the  association.  Your  letter  does  not 
say  that  any  accident  happened  unless  the  fact  that  Mr. 
Tomson  rode  over  a  rough  and  frozen  road  could  be 
classed  as  an  accident.  If  it  is  insisted  that  this  is  an 
accident  we  will  be  obliged  to  also  rely  upon  failure  to 
give  the  required  notice  of  the  accident  within  15  days. 
We  believe  that  by  no  fair  construction  of  our  by-laws 
could  Mr.  Tomson's  disability  be  held  to  be  the  result  of 
any  accidental  injuries.  While  we  sympathize  with  you 
and  Mr.  Tomson  in  this  misfortune  we  regret  that  the 
disability  is  not  such  as  is  contemplated  by  our  constitu- 
tion and  by-laws.    Yours  truly,  Arthur  L.  Sheetz,  Sec'y." 

The  records  of  the  executive  board  show,  under  date  of 
April  26,  "It  was  moved  and  seconded  that  the  claim  of 
H.  B.  Tomson,  Lincoln,  Nebraska,  be  rejected.  The  mo- 
tion was  carried  by  unanimous  vote."  The  constitution 
and  by-laws  of  the  association  provide  that  no  claim  for 
injuries  received  shall  be  valid  unless  written  notice  of 
said  accident  shall  have  been  received  at  the  office  of  the 
association  within  15  days  from  the  happening  thereof. 

It  will  be  seen  that  no  notice  of  any  accident  was  given 
to  the  association  within  15  days  as  is  required  by  these 
provisions.  It  may  further  be  noted  that  nothing  is  al- 
leged in  the  petition  or  reply  which  sets  forth  any  reason 
or  excuse  why  notice  was  not  given  within  the  15  days. 
No  attack  is  made  by  defendant  in  error  in  the  pleadings 
upon  the  reasonableness  of  this  requirement,  but  it  is 
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claimed  that  by  itn  actions  the  a»!;(K*iation  waiVed  the 
limit  of  time,  and  also  waived  any  further  or  more  spe- 
cific proofs  and  notice  of  loss  than  those  contained  in  the 
letters  hereinbefore  set  forth. 

The  defendant  in  error  relies  upon  the  doctrine  laid 
down  in  Om<ih4i  Fire  Ins.  Co,  v.  Dicrks^  43  Neb.  473,  and 
subsequent  castas  following  and  adopting  the  rule  that, 
where  the  insurer  denies  all  liability  for  the  loss  and  re- 
fuses to  pay  the  same  upon  grounds  otlier  than  the  failure 
of  the  insunxl  to  give  notice  of  the  loss,  such  denial  and 
refusal  avoid  the  necessity  of  such  notice.  The  reason 
given  for  this  rule,  however,  is  that  since  the  insurer 
denies  that  the  policy  was  in  force  at  the  time  of  the 
loss,  a  defense  which  is  based  ui>on  the  conditions  of  the 
policy,  such  as  that  proofs  of  loss  were  not  furnished,  is 
utterly  inconsistent  witli  another  defense  which  asserts 
that  no  policy  was  in  force  at  that  time.  Plainly,  the 
insurer  can  take  no  advantage  of  the  provisions  of  a  con- 
tract which  he  claims  does  not  exist.  The  cases  follow- 
ing the  Dierks  case  rest  upon  this  principle  of  the  de- 
fenses being  inconsistent,  because  in  each  case  the  in- 
surance company  claimed  that  the  policy  was  not  in  force 
at  the  time  of  the  loss.  In  the  instant  case  no  claim  is 
made  that  the  certificate  was  not  in  force  at  the  time  of 
the  loss.  Defendant  in  error  argues  that  the  pleadings, 
up  to  the  time  of  the  amendment  in  open  court,  denied 
that  Tomson  was  a  member  of  the  association,  but  w^e  do 
not  thus  r^ard  them  and  think  that  that  issue  was  not 
raised.  The  allegations  of  the  answer,  taken  as  a  whole, 
do  not  deny  membership.  The  question  then  arises 
whether  a  defense  that  no  notice  was  given  within  the 
time  limited  and  a  defense  that  no  accident  ever  hapi>ened 
are  inconsistent  with  each  other.  We  think  they  are  not. 
Under  section  100  of  the  code,  the  defendant  may  set  forth 
in  his  ansTS'Cr  as  many  grounds  of  defense  as  he  may  have. 
In  Home  Fire  Ins.  Co.  v.  Decker,  55  Neb.  346,  w^hich  was 
an  action  against  a  fire  insurance  company  upon  a  policy, 
the  petition  admitted  that  proofs  of  loss  had  not  been 
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furnished^  but  alleged  that  the  condition  in  relation 
thereto  had  been  waived.  The  first  paragraph  of  the  an- 
swer denied  generally  the  allegation  of  the  petition,  the 
second  alleged  that  the  plaintiff  had  not  complied  with 
the  conditions  of  the  policy  as  to  notice  and  proofs  of 
loss;  the  third,  that  proofs  of  loss  were  not  furnished 
within  the  time  limited  in  the  contract;  and  fourth,  that 
the  plaintiff  cansed  the  building  to  be  burned.  This 
court  said  (Sullivan,  J.) : 

"We  entirely  agree  with  connsel  that  the  several  grounds 
of  defense  stated  in  the  answer  were  not  inconsistent. 
The  proof  of  one  wonld  have  no  tendency  whatever  to  dis- 
prove either  of  the  others.  A  defendant  may,  under  onr 
system  of  pleading,  allege  as  many  grounds  of  defense  as 
he  may  have,  subject  only  to  the  condition,  implied  from 
the  requirement  in  regard  to  verification,  that  such  de- 
fenses shall  not  be  so  repugnant  that  if  one  be  true  the 
other  must  be  false.  Blodgett  v.  McMurtrij,  39  Neb.  210; 
Citizens'  Bank  v.  Closson,  29  Ohio  St.  78;  Pavey  v.  Pavey, 
30  Ohio  St  600;  Nelson  v.  Brodhack,  44  Mo.  5»6;  J/<7- 
Adow  t>.  Ross,  53  Mo.  199." 

A  defense  of  failure  to  give  notice  within  the  time 
limited,  and  a  defense  that  no  accident  occurred,  are  not 
inconsistent  with  each  other.  The  proof  of  one  would  in 
nowise  affect  the  proof  of  the  other.  They  may  both  be 
true  or  only  one  of  them  may  be  true.  The  facts  in  this 
case  therefore  do  not  fall  within  the  rule  established  in 
the  Dicrks  case,  supra.  When  an  insurer,  before  the  time 
for  giving  notice  expires,  absolutely  denies  liability  upon 
a  policy,  there  is  reason  for  the  rule  that  a  denial  of  all 
liability  on  the  policy  waives  the  giving  of  notice.  The 
law  does  not  require  a  vain  thing;  hence,  where  the  in- 
surer knows  of  the  loss  and  denies  all  liability  before  the 
time  of  giving  notice  expires,  the  giving  of  notice  of  of 
proofs  of  loss  would  be  useless.  This  rule,  however,  cannot 
apply  where  nothing  has  been  done  by  the  insured  to  ren- 
der the  giving  of  notice  a  useless  action  before  the  time 
has  expired  in  which  notice  is  required  to  be  given. 
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While  the  petition  allies  the  giving  of  notice  to  the 
defendant  through  its  vice-president  within  15  days'  limit, 
no  proof  of  this  was  introduced  at  the  trial.  The  only 
notice  of  any  kind  received  by  the  company  therefore  was 
the  two  letters  hereinbefore  set  forth.  The  answer  denies 
the  receipt  of  notice.  The  reply  denies  generally  the  al- 
l^ations  of  the  answer,  and  sets  forth  facts  by  which  it 
is  alleged  the  defendant  "did  waive  and  forego  all  the 
provisions  of  th^  policy,  by-laws  and  constitution  in  re- 
spect to  notice  and  is  estopped  to  claim  any  advantage 
therefrom." 

Under  the  rule  laid  down  in  Dwelling  House  Ins.  Go.  v. 
Brewster y  43  Neb.  528,  that  any  allegation  of  the  answer 
to  which  the  reply  pleaded  a  waiver  and  estoppel,  or  mat- 
ter to  avoid  its  effect,  must  be  treated  as  admitted,  we 
think  that  the  pleadings  in  effect  admit  the  failure  to 
give  notice  within  the  time  specified  and  rely  upon  a 
waiver  or  estoppel.  As  before  noted,  the  pleader  does 
not  allege  or  rely  upon  the  inability  of  Tomson  arising 
from  his  injuries  to  give  the  required  notice;  and  hence 
the  principles  laid  down  in  Woodmen  Accident  As^n  v. 
Pratt,  62  Neb.  673,  are  not  applicable.  The  question 
presented  is  not  whether  the  circumstances  excuse  the 
giving  of  notice  within  the  time,  but  whether,  when  no 
notice  actually  was  given  within  the  time,  and  no  excuse 
is  pleaded,  the  excuse  can  be  considered  as  being  within 
the  issues.    In  the  Pratt  case,  supra^  the  court  say : 

^We  are  also  cited  to  the  case  of  Hey  wood  v.  Maine 
Mutual  Accident  Ass'n,  85  Me.  289,  27  Atl.  154,  in  sup- 
port of  the  contention  of  the  defendant.  In  that  case  the 
question  arose  on  demurrer  to  the  petition,  which  dis- 
closed that  notice  was  required  by  the  terms  of  the  policy 
sued  on,  and  that  none  had,  according  to  the  pleading, 
been  given,  nor  was  any  excuse  or  reason  pleaded  for  not 
giving  the  notice.  It  being,  for  the  purpose  of  the  ques- 
tion decided,  admitted  that  no  notice  had  been  given  and 
no  excuse  existed  for  failure  to  give  the  notice,  the  ques- 
tion could  not  well  be  decided  otherwise." 
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Since  the  pleadings,  as  we  construe  them,  admit  that  no 
notice  was  given,  and  rely  upon  a  waiver  or  estoppel  by  the 
insurer,  the  question  of  excuse  or  of  whether  notice  was 
given  within  a  reasonable  time  is  entirely  eliminated,  and 
the  bare  question  left  for  consideration,  w^hether  by  its  ac- 
tions, the  insurer  waived  the  provisions  as  to  notice. 

The  first  letter  to  the  association,  which  was  written  by 
the  son,  stated,  in  substance,  that  his  father  had  been 
sick  for  six  weeks;  that  he  drove  40  miles  with  snow  on 
the  ground,  that  from  that  time  his  eyes  kept  blurring 
and  he  felt  sick,  until  Saturday  night,  when  he  lost  con- 
trol of  his  arms  and  legs.  The  association  replied  to  this 
letter,  in  substance  stating  that  the  writer  mentioned  no 
accident.  That  the  15-day  provision  applied  in  all  cases 
where  it  was  possible  to  give  notice;  that  the  association 
did  not  pay  except  for  the  result  of  accident.  From  these 
letters  it  is  apparent  that  no  notice  of  accident  was  given 
to  the  association  thereby,  and  that  it  did  not  consider  or 
accept  the  letter  as  a  notice.  Further,  it  expressly  stated 
that  the  15-day  notice  applied  in  all  cases  where  possible 
to  give  it,  thus  indicating  an  intention  to  insist  upon  the 
rule.  The  second  letter,  written  April  22,  evidently  sleek- 
ing to  set  forth  in  detail  the  accident  claimed,  stated  the 
facts  and  gave  a  reason  and  excuse  why  notice  was  not 
given.  On  April  26  the  executive  board  met,  the  two  let- 
ters were  evidently  treated  as  a  claim  for  indemnity  and 
the  record  of  the  proceedings  shows  that  the  claim  of 
Hays  B.  Tomson  was  rejected.  No  reason  is  assigned 
for  the  rejection  upon  the  records,  but  the  letter  of  May 
6  from  the  secretary  to  Mrs.  Tomson  expressly  puts  the 
rejection  upon  the  ground  that  Tomson  had  met  with  no 
accident  and  that  the  association  also  relied  upon  failure 
to  give  notice.  A  claim  envelope  was  introduced  in  evi- 
dence which  showed  an  indorsement,  **01aim  of  H.  B. 
Tomson,"  and  "Claim  filed  April  9,"  and  in  pencil  in  the 
handwriting,  apparently,  of  the  secretary,  "No  Accident." 
"Rejected."  These  are  all  the  facts  in  evidence  as  to  the 
giving  of  notice  and  the  alleged  waiver.    We  can  see  no 
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wairer  here.  The  association  from  the  first  insisted  npon 
notice,  and  after  the  second  letter  was  written,  which 
was  the  first  which  set  forth  an  extraneons  or  violent 
cause  for  the  injury,  it  disclaimed  liability  both  on  ac- 
connt  of  the  fact  that  there  was  no  accident  and  further 
because  of  lack  of  notice.  We  can  see  no  inconsistency  in 
this  comluct.  It  is  not  a  case  where  the  insurer  claimed 
a  forfeiture  and  at  the  same  time  acted  as  if  tlie  policy 
were  valid.  No  question  of  forfeiture  is  presenj:ed.  It 
treated  the  certificate  as  valid,  but  insisted  that  nothing 
had  occuiTed  which  set  its  provisions  as  to  indemnity  in 
motion.  This  is  the  position  it  has  taken  from  first  to 
last,  both  before  and  after  this  action  was  begun.  Neither 
forfeitures  nor  estoppels  are  favored  in  law,  so  no  pre- 
sumptions are  to  be  indulged  in  in  order  to  aid  either 
in.snrer  or  insured  as  this  case  is  presented  to  us.  Under 
these  facts  neither  waiver  nor  estoppel  has  been  shown 
as  to  the  provisions  of  the  constitution  in  regard  to  no- 
tice, and  the  association  has  a  right  to  rely  upon  the 
terms  of  the  contract. 

As  has  been  stated,  as  the  pleadings  now  stand  we  can- 
not consider  whether  the  15-day  requirement  is  reasonable, 
nor  whether  the  circumstances  ofFerc*d  good  and  reason- 
able excuse  for  the  failure  to  give  the  notice.  The  ques- 
tions presented  are  not  the  same  as  in  Woodmen  Accident 
A^HS*n  V.  Pratt ^  supra,  and  with  the  rules  there  enunciate 
we  are  content.  The  trial  court  instructed  the  jury  that  the 
defendant  waived  all  that  part  of  the  policy  with  respect 
to  formal  and  technical  notice  of  an  accident  within  15 
days,  and  that  that  question  should  not  be  considered, 
which  was  duly  excepted  to  by  defendant.  In  the  view 
we  take  of  this  matter  this  instruction  was  prejudicially 
erroneous. 

2.  The  plaintiff  in  error  claims  it  was  entitled  to  judg- 
ment under  the  pleadings.  This  claim  Is  based  upon  the 
contention  that  the  reply  admitted  paragraph  5a  of  the 
answer,  which  charged  that  Tomson's  injury  was  oc- 
casioned by  disease  and  that  the  association  was  not  liable 


Vol.  72]  SEPTEMBER  TERM,  1904.  673 

Western  Travelora  Accident  Ass'n  v.  Tomson. 

on  account  of  the  same.  In  this  connection  a  serious  con- 
troversy arose  between  counsel  as  to  whether  an  inter- 
lineation in  the  reply  in  fact  made  this  admission.  This 
matter  was  decided  in  this  court  upon  a  motion  to  strike 
a  part  of  the  transcript,  and  since  the  effect  of  the  ruling 
upon  the  motion  was  to  leave  the  reply  denying  this  al- 
legation, this  contention  is  not  well  taken. 

3.  Considerable  controversy  has  arisen  in  this  case  by 
reason  of  the  somewhat  confused  manner  in  which  amend- 
ments to  the  pleadings  were  made  while  the  cause  was 
pending  in  the  district  court.  Oral  charges  in  open  court, 
affidavits  and  counter-affidavits  have  been  made  with  ref- 
erence to  the  time  when  certain  interlineations  and  eras- 
ures were  made.  Wliile  these  facts  are  not  material  to  a 
decision  of  the  case,  we  believe  it  advisable  at  this  time  to 
criticise  this  method  of  making  amendments.  In  this 
day  and  age,  when  the  stenographer  and  typewriter  are 
adjuncts  of  almost  every  lawyer's  office,  there  is  no  ex- 
cuse for  pleadings  being  interlined  and  erased,  having 
slips  attached  to  them,  or  any  other  like  mutilation  being 
made.  It  often  happens  that  in  the  hurry  of  a  trial  an 
amendment  may  be  permitted  to  be  made  by  interlinea- 
ation,  but  before  the  case  is  finally  submitted  the  parties 
should  be  recjuired,  if  it  is  possible  to  do  so,  to  file  clear 
copies  of  the  papers  thus  amended.  In  this  way  much 
dispute,  ill  feeling,  charges  and  counter-charges  might 
be  dispensed  with.  The  practice  of  amending  pleadings 
by  interlineation  or  erasure  is  not  to  be  commended,  and 
should  not  be  favored. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded. 

OiiDHAM,  O.,  concurs. 

Ames,  C,  concurs  only  in  the  result 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Reversed. 
46 
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The  following  opinion  on  pehearing  was  filed  May  17, 
1905.  Judgment  of  rcrersal  vacated.  Judgment  of  dis- 
trict couH  affirmed: 

1.  Pleading:  Petition:  Reply.    A  plaintiff  may,  subject  to  liability  to 

attack  by  motion  or  demurrer,  plead  in  his  petition  matter  in 
avoidance  of  an  anticipated  defense,  and  may  supplement  the  same 
in  his  reply  by  allegations  not  inconsistent  therewith. 

2.  :  Construction  After  Judgment.    Pleadings  after  verdict  and 

Judgment  will,  if  not  previously  attacked,  be  liberally  construed 
for  the  purpose  of  upholding  the  result  reached  by  the  court 
and  Jury. 

3.  :  Waiver.     If  an  insurance  company,  sued  for  an  alleged  loss, 

denies  the  loss,  it  waives  proof  of  notice  of  the  same. 

4.  Action  on  Insurance  Policy:  Notice.     If  an  insurance  company  has 

actual  knowledge  of  a  loss,  within  the  time  stipulated  in  the 
policy  for  the  giving  of  formal  notice  thereof,  such  notice  is 
dirpensed  with. 

Ames,  C. 

This  case  was  fonnoly  before  this  court  and  decided  by 
an  opinion  publish(Hl,  ante,  p.  661.  On  the  foniier  oc- 
casion the  cause  was  submitted  on  briefs  without  oral 
arjifuuient,  but  the  facts  are  set  forth  at  length  in  the 
opinion  and  uchmI  not  to  be  h(*re  repeated.  A  rehearing 
was  granted,  and  oral  arguments  thereon  have  been  had, 
solely  upon  the  subject  of  the  construction  of  the  plead- 
ings, to  which  subject  the  present  discussion  will  for  the 
most  part  be  confined. 

At  the  time  of  the  former  decision  we  were  united  in 
opinion  that  if  by  the  pleadings  themselves  or  by  the 
admissions  of  fact  contained  therein,  the  defendant,  plain- 
tiflP  in  error,  had  waived  formal  notice  of  the  accident,  to 
obtain  indemnity  for  which  the  action  Avas  brought,  the 
judgment  of  the  district  court  ought  to  be  affirmed.  The 
petition  anticipates  that  failure  to  give  such  notice  might, 
and  perhaps  would,  be  i-elied  upon  as  a  defense  to  the 
action,  and  pleads  as  an  excuse  therefor  total  mental  and 
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pliysical  disability  as  a  consequence  of  and  immediately 
following  the  accident  continuously  for  a  term  extending 
beyond  the  period  within  which  th(»  notice  was  by  the  con- 
tract required  to  be  given.  But  it  further  alleges  that 
within  that  period  a  vice-president  of  the  defendant  called 
upon  the  plaintiff  at  his  home  where  the  latter  was  suflfer- 
ering  from  the  disability  complained  of,  "and  plaintiff 
notified  said  vice-president  of  said  company,  and  said 
company  of  said  accident."  It  is  insisted  by  the  defend- 
ant that  this  latter  allegation  is  inconsistent  with  and  in 
effect  a  retraction  of  the  former,  but  we  think  that  such 
would  be  a  too  literal  and  technical  construction.  No 
attack  was  made  upon  the  petition  by  motion  or  othcT- 
wise,  and  it  is  the  settled  rule  of  this  court,  sanctioned 
by  decisions  so  numerous  that  citation  of  them  is  not 
requisite,  that  after  a  verdict  and  judgment,  pleadings 
will  be  liberally  construed  for  the  purpose  of  upholding 
the  result  reached  by  the  court  and  jury.  It  is  obvious 
to  our  minds  that  what  the  pleader  had  in  view  and  in- 
tended to  allege  was  that  the  defendant,  by  the  visit  of 
one.  of  its  managing  officers  within  a  week  after  the  hap- 
pening of  the  accident,  and  by  what  the  latter  learned 
upon  such  visit  by  his  observation  of  and  conversation 
with  the  plaintiff,  became  aware  and  charged  with  notice 
and  knowledge  of  the  occurrence.  It  was- in  substantia- 
tion of  the  allegation  as  so  interpreted  that  evidence  was 
offered  by  the  plaintiff  and  admitted  on  the  trial,  and  we 
think  that  it  is  too  late,  after  verdict,  to  obj(»ct  that  such 
is  not  its  true  nu^aning.  The  above  mentioned  allegation 
in  the  preceding  paragraph  of  the  petition  is  in  the  fol- 
lowing language: 

That  the  accident  "caused  a  hemorrhage  of  the  brain, 
causing  complete  disability  of  the  plaintiff,  and  from  the 
effects  thereof  plaintiff  became  totally  disabled,  mentally 
•Mid  physically,  helpless  and  nearly  blind;  was  confined 
to  his  bed  for  nearly  six  months,  and  wholly  unable  to 
work,  travel,  or  perform  his  business,  or  to  personally 
visit  or  m)tify  said  company  at  Onmha,  Nebraska." 
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We  tliink  these  two  allejrations,  tbe  one  followinjj  im- 
mediately after  the  other,  ought,  at  any  rate  after  verdict, 
to  be  considered  and  construed  together,  and  to  be  held 
to  charge,  in  elFect,  that  the  plaintiff  was  disabled  bv  the 
accident  from  giving  formal  notice  within  the  15  days 
stii.ulated  in  the  contract,  but  that  within  that  time  the 
defendant  became  fully  aware  of  it  by  means  of  the  visit 
of  its  vice-president. 

The  petition  further  alleges  that  after  the  visit  of  the 
vice-president,  and  on  an  unspecified  day  in  March,  the 
plaintiff  notified   the  coui.any  of  the  accident  and  de- 
manded indemnity  therefor,  but  that  in  response  "to  said 
several  n<.fices"  the  defendant  "denied  that  it  was  liable 
therefor  and  claimed  that  the  plaintiff  was  not  injured 
by  accident  at  all,  and  thereby  waived  and  did  forego  all 
that  certain  portion"  of  the  contract,  "in  resptn-t  to  formal 
and   technical   notice  and   of  any  notice  at  all   of  said 
a«-cident  and  is  now  concluded  and  estoi)ped  to  claim  any 
benefit  or  advantage  thereof  as  to  notice  of  any  kind  in 
these  premises."     The  evidence  slu)W8  that  the  pleader 
was  mistaken  as  to  the  date  of  this  latter  mentioned  no- 
tice, aiul  tliat  the  notice  referred  to  was  the  letter  of  the 
son  of  the  insured  written  to  the  secretary  of  the  associa- 
tion under  date  of  April  8,  1002,  long  after  the  expiration 
of  the  lo-duy  limit.     There  was  therefore  no  intentional 
repugnancy  betwe<'n  this  last  allegation  and  either  of  the 
preceding.     Then"  was  no  motion  to  make  more  definite 
and  certain,  and   it  is  evident  that  both  partie<?  inter- 
l)reted  the  allegation  as  a  sufficient  designation  of  the 
letter  disclosed  in  the  proofs.    The  reply  of  the  secretary 
of  tbe  as.sociati()n  to  this  letter  fully  sustains  tbe  petition. 
It  explicitly  denies  that  the  insured  had  l)een  injured  bv 
accident,  and    while  calling  attention  to  the  requirement 
of  notice  within  15  days,  remarks  that  becau.se  of  the  ab- 
sence of  accident,  that  feature  "would  not  be  of  impor- 
tance." 

The  answer  admits  that  the  plaintiff  was  suffering  from 
the  malady  described  in  the  petition,  but  alleges  that  the 
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samB  was  due  to  disease,  and  Bot  to  accident,  and  alleges 
"that  plaintiff  has  at  no  time  given  notice  of  any  accident 
or  accidental  injury  as  required  by  said  constitution  and 
by-laws  and  by  the  contract  between  plaintiflf  and  de- 
fendant." The  reply  avers  that  on  or  about  the  26th  day 
of  April,  1902,  the  defendant,  by  a  formal  vote  of -its 
board  of  directors,  "denied  that  plaintiif  was  injured  by 
an  accident;  denied  that  defendant  was  liable  to  plaintiflf 
for  or  on  account  of  accident,  well  knowing  of  plaintifif's 
claim  and  of  plaintiff's  notice  of  same  to  defendant,  and 
the  defendant  did  thereby  waive  and  forego  all  provisions 
of  the  by-laws  and  stipulations  of  the  contract  with  refer- 
ence to  notice,"  and  "is  now  estopped  to  claim  any  bene- 
fit or  advantage  thereof  as  to  notice  of  any  kind  in  the 
premises." 

Upon  mature  considei*ation,  after  listening  to  oral 
argunu^t,  we  are  convinced  that  there  is  no  necessary 
•repugnancy  between  the  reply  and  the  matter  above 
quot(Hl  from  the  petition.  If  it  is  true,  as  said  in  the 
former  opinion,  that  there  is  no  inconsistency  between 
a  denial  of  notice  and  a  denial  of  the  existence  of  anything 
of  which  notice  could  have  been  given,  it  is  equally  true 
that  there  is  no  serious  conflict  between  an  allegation 
that  notice  Avas  waived  and  an  allegation  that  there  w(^re 
circumstances  within  the  knowledge  of  the  parties  which 
rend(Ted  a  notice  not  requisite.  The  petition  admitt(^d 
in  effect  that  a  formal  written  notice,  such  as  was  c(m- 
templated  and  in  most  cases  required  by  the  contract,  liad 
not  be(^n  given  within  the  time  specified  therein,  but  it 
pleaded  two  excuses  for  the  failure,  or,  at  least,  one  ex- 
cuse and  one  circumstance  wiiich  rendered  the  formal 
notice  not  indispensable,  to  wit:  First,  that  the  plaintiflf 
was  disabl(»d  from  giving  the  notice  by  the  nature,  gravity 
and  duration  of  his  injury,  and  second,  that  within  the 
time  limit(»d  by  the  contract  for  giving  th(»  notice,  the 
defendant,  through  the  visit  and  conversations  of  one  of 
its  managing  oflftcers,  had  an  acquaintance  with  the  pre- 
cise facts,  knowledge  of  which  the  notice,  when  given, 
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was  designed  to  impart.  Now,  if  these  allegations  are 
true,  they  are  in  no  degree  inconsistent  with  the  claim 
that  when  some  months  later  the  plaintiff  made  a  demand 
upon  the  association  for  indemnity,  the  latter  regarde^l 
the  question  of  notice,  as  its  secretary  had  previously  ex- 
pr(\ssed  it,  as  "not  to  he  of  importance,''  bcH-ause,  "as 
above  stated,  the  association  does  not  pay  indemnity  for 
disability  excei)t  sucli  disability  as  may  have  been  caused 
by  reason  of  accidental  injuries,"  and  "tliere  seems  to 
have  been  no  accident  in  this  case."  Whether  the  reply 
str(»ngthened  in  any  d(*gree  the  case  made  by  the  petition, 
may  be  doubt<*d.  The  transactions  of  the  2(>th  of  April 
pl(\'id(»d  by  it,  and  (established  by  the  evidence,  would  have 
been  more  accurately  described  as  treating  a  formal  no- 
tice as  already  waived  than  as  constituting  in  themselves 
a  waiver  of  one,  and  it  is  not  unlikely  that  they  might 
have  been  proved  as  an  admission  to  that  effect  without 
luiving  be(»n  especially  pleaded;  but  however  that  maV 
be,  neither  the  i)leading  nor  the  proof  of  them  was  in- 
consistc^nt  with  the  allegations  of  the  petition.  It  wa.s 
held  by  this  court  in  Gnman  Ins.  Co,  v.  Shader,  68  Neb. 
1,  that  it  is  competent  for  the  plaintiff  to  anticipate  a 
defense*  and  plead  waiver  (or  matter  of  avoidance)  in  his 
jjetition.  This  the  plaintiff  did,  and  the  allegations  of 
the  reply,  which  the  former  opinion  regards  as  an  ad- 
missi<m  that  no  notice  was  given,  now 'appear  to  us  to 
be  merely  supplemental  to  and  corroborative  of  the  peti- 
tion. If  this  view  is  corrwt,  the  decision  in  D  we  fling 
House  Ins.  Co.  i\  Brewster^  43  Neb.  528,  cited  in  the 
form(*r  opinion,  is  not  in  point.  German  Ins.  Co.  v. 
I^^hader^  supra,  is  authority  for  holding  that  a  petition  and 
reply,  in  so  far  as  they  treat  of  the  same  mattiT,  are  to  be 
construed  together,  and  under  the  libcTal  rule  above  ad- 
verted to  they  will  not  be  treated  as  in  conflict  with  each 
other  unless  necessarily  so.  It  does  not  appear  that  there 
is  any  necessary  inconsistency  in  the  instance  under  dis- 
cussion. 
The  facts  stated  in  the  former  opinion,  and  established 
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by  practically  undisputed  evidence,  are,  we  think,  con- 
clusive to  the  following  effect :  That  within  a  week  after 
the  plaintiff  received  his  injury  he  was  visited  by  one  of 
the  managing  officers  of  the  defendant,  and  that  through 
the  latter  the  defendant  then  acquired  a  knowledge  of 
the  nature  of  the  plaintiff's  disability  and  the  circum- 
stances of  its  cause,  or  at  least  origin;  that  within  about 
six  weeks  afterwards  a  son  of  the  plaintiff  calleil  the  mat- 
ter to  the  atteiition  of  the  defendant's  secretary,  by  the 
letter  of  April  8,  and  was  promptly  rebuffed  by  the  latter 
by  an  emphatic  denial  and  repudiation  of  the  claim  that 
the  plaintiff's  disability  was  due  to  accident;  and  that 
such  denial  was  treated  as  the  sole  ground  for  the  rejec- 
tion of  the  claim  by  the  formal  action  of  the  board  of 
directors  on  the  26th  of  the  same  month.  The  answer 
admits  that  "plaintiff  was  totally  disabled  and  unable  to 
perform  any  part  of  the  duties  pertaining  to  his  usual  oc- 
cupation for  a  period  of  one  year,  beginning  on  the  22d 
day  of  February,  1902,"  the  second  day  following  the 
accident.  Furthermore,  the  ans^ver,  after  having  affirm- 
atively alleged  that  the  defendant  is  excused  from  pay- 
ment by  section  6,  article  8  of  its  constitution  and  by-laws, 
because  the  disability  complained  of  was  due  to  disease, 
concludes  with  the  following:  "Further  answering  said 
petition  the  defendant  denies  each  and  every  allegation 
therein  contained  not  hereinbefore  specifically  admitted," 
and  the  one  important  allegation  of  the  petition  not  spe- 
cifically or  otherwise  admitted  is,  that  the  disability  of 
the  plaintiff  w^as  due  to  accident,  so  that  fact  is  put 
distinctly  in  issue. 

We  conclude,  therefore,  that  the  case  falls  clearly  within 
both  of  the  main  principles  adopted  by  this  court  in 
Omaha  Fire  Ins.  Co.  v.  Dierks^  43  Neb.  473:  V^'irst,  that 
formal  notice  of  loss  was  immat(?rial,  because  the  com- 
pany had  actual  notice  through  the  presence  of  its  agents 
at  the  fire,  and  acted  thereon,  though  r(^f using  to  make 
payment  for  that  reason;  and,  second,  because*  the  com- 
pany by  its  pleading  denied  liability  on  the  ground  that 
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the  property  destroyed  was  incumbered  by  mortgage  at 
the  time  of  the  fire.  It  can,  of  course,  make  no  difference 
with  the  application  of  this  latter  rule  whether  the 
issue  of  nonliability  is  raised  by  special  allegation  or  by 
general  denial,  or  whether  the  absence  of  liability  is  con- 
tended to  be  due  to  forfeiture,  as  in  the  case  cited,  or  to 
the  nonoccurrence  of  the  accident  out  of  which  it  is  al- 
leged to  have  arisen,  as  in  this  case.  In  either  case  the 
plaintiff  would  be  driven  to  the  expense  and  labor  of  the 
trial  of  an  issue  that  would  be  wholly  immaterial  in  the 
al)sence  of  liability  for  want  of  notice.  In  short,  if  this 
court  adheres  to  the  opinion  in  Omaha  Fire  Ins.  Co.  v. 
DierkSy  supra^  the  judgment  in  this  case  must  be  affirmed 
aa  in  harmony  therewith;  but  if  that  decision  is  over- 
ruled, there  must  still  be  an  affirmance,  because,  by  the 
opposite  rule  for  the  construction  of  pleadings,  the  reply 
is  not  inconsistent  with  the  petition,  and  "the  undisputed 
evidence  establishes  the  fact  that  the  defendant  repudiated 
the  claim  on  the  ground  that  there  had  been  no  accident. 
We  are  satisfied  with  the  opinion  in  the  case  cited,  and 
recommend  that  it  be  adhered  to  and  that  the  former  de- 
cision of  this  court  in  this  case  be  vacated  and  set  aside, 
and  the  judgment  of  the  district  court  affirmed. 

Oldham,  C,  concurs. 

By  the  Court:  For  the  reason  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  former  decision  of  this 
court  be  vacated  and  set  aside,  and  the  judgment  of  the 
district  court 

Affirmed. 

The  following  opinion  on  second  motion  for  rehearing 
was  filed  October  19,  1905.    Rehearing  denied: 

Per  Curiam  :  The  third  paragraph  of  the  syllabus  ap- 
pears to  be  an  inaccurate  statement  of  the  law.  If  the  in- 
surance company  has  no  notice,  express  or  implied,  of  any 
claim  of  loss  until  suit  is  begun  therefor,  it  may  un- 
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doubtedly  answer,  both  that  there  was  in  fact  no  loss,  and 
that  the  claimants  never  gave  any  notice  of  the  alleged 
loss  pursuant  to  the  terms  of  the  policy.  The  syllabus  is 
modified  accordingly. 

The  conclusion  reached,  however,  appears  to  be  justi- 
fied on  the  grounds  fully  stated  in  the  opinion,  and  the 
motion  for  rehearing  is 

Overruled. 


James  J.  Skov^  v.  Joseph  L.  Locke. 

Piled  Novembeb  16,1904.     No.  13,625. 

Chattel  Mortgage:  Sale:  Conversion.  A  mortgagee,  after  due  notice, 
may  sell  a  sufficiefnt  amount  of  the  mortgaged  property  to  satisfy 
the  mortgage  debt;  but  if  he  sell  more  than  sufficient  to  satisfy 
the  same  and  costs  necessarily  incurred,  he  will  be  liable  for 
conversion  of  such  excess.  Omaha  Auction  d  Storage  Co.  v. 
Rogers,  35  Neb.  61,  followed. 

Error  to  the  district  court  for  Gage  county :  John  S. 
Rtull,  Judge.    Affirmed. 

Fiackett  d  Spafford  and  E.O.  Kretsinger,  for  plaintiff 
in  error. 

J.  E.  Gohhey,  contra, 

Letton,  O. 

This  was  an  action  of  conversion  brought  in  the  dis- 
trict court  for  Gage  county  by  Joseph  L.  Locke,  defendant 
in  error,  as  plaintiff,  against  James  J.  Skow,  plaintiff  in 
error,  as  defendant.  The  petition,  in  substance,  alleged 
that  on  and  prior  to  the  19th  day  of  March,  1900,  the 
plaintiff  was  the  owner  of  certain  personal  property  in 
the  petition  described;  that  the  property  was  reasonably 
worth  f  1,500;  that  on  or  about  the  19th  day  of  March, 
1900,  the  defendant,  James  J.  Skow,  unlawfully  took  and 
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illegally  and  wrongfully  converted  the  same  to  his  own 
use,  to  plaintiflf's  injury  and  damages  in  the  sum  of  f  1,500, 
wherefore  plaintiff  prays  judgment,  etc  The  defendant 
answered,  pleading  a  prior  adjudication  in  the  district 
court  for  Gage  county  between  the  same  parties  for  the 
same  property,  whereby  the  ownership  and  right  of  pos- 
session of  the  same  property  was  finally  adjudicated  in 
favor  of  the  defendant  James  J.  Skow ;  that  the  judgment 
in  said  case  is  res  adjudicata^  and  the  plaintiff  is  estopped 
from  bringing  this  action.  He  further  denied  generally 
every  allegation  in  the  plaintiff's  petition.  The  reply  was 
a  general  denial  and  a  special  denial  of  a  former  adjudica- 
tion, coupled  with  a  demurrer  to  the  answ^er.  Upon  the 
issues  thus  made  up,  the  cause  was  tried  to  a  jury,  and 
verdict  and  judgment  rendered  against  the  defendant 
therein,  James  J.  Skow. 

The  evidence  shows  the  following  facts:  That  on  the 
1st  day  of  June,  1898,  Locke  executed  and  delivered  to 
Skow  a  chattel  mortgage  upon  the  property  described  in 
the  petition  to  secure  an  indebtedness  of  f  1,132.  On  the 
19th  day  of  JIarch,  1900,  claiming  a  default  in  the  condi- 
tions of  the  mortgage,  Skow  began  an  action  in  replevin 
in  the  county  court  of  Gage  county  to  obtain  possession 
of  a  large  part  of  the  goods  and  chattels  described  therein. 
This  case  was  tried  in  the  county  court,  and  afterwards 
appealed  to  the  district  court;  the  trial  in  that  court  re- 
sulting in  a  verdict  which  found  that  the  right  of  pos- 
session of  the  propcTty  in  controversy  was  in  Skow  at  the 
beginning  of  the  action,  and  found  the  value  of  his  special 
ownership  of  the  property  at  that  time  to  be  |36.95,  and 
-his  damages  for  tlie  det(»ntion  of  the  property  to  be  one 
cent.  No  motion  for  a  new  trial  having  been  filed,  a 
judgment  was  entered  upon  this  verdict.  No  proceedings 
in  error  were  brought  and  the  judgment  is  finai.  A  few 
days  after  this  judgment  was  rendered,  this  action  was 
commenced.  The  defendant  contends  that  conversion  was 
not  the  proper  form  of  action,  and  that  the  action  sh(mld 
have  been  for  an  accounting;  that  the  right  of  possession 
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was  in  him  at  the  time  the  action  was  begun  and  had  been 
so  adjudicated,  and  that  the  court  erred  in  its  instruc- 
tions to  the  jury  and  in  the  admission  of  evidence. 

1.  The  court  instructed  the  jury  at  the  request  of  the 
plaintiff  below  as  follows:  "7.  The  jury  are  instructed 
that  the  verdict  and  judgment  in  the  replevin  case  offered 
in  evidence  do  not  constitute  a  bar  to  this  action,"  to 
which  exception  was  taken;  and  refused  to  instruct  the 
jury  at  the  request  of  the  defendant  Skow,  that  if  they 
found  that  the  right  to  the  possession  of  the  property  in 
controversy  was  adjudicated  and  found  to  be  in  the  de- 
fendant Skow  by  the  former  judgment  of  the  court,  then 
they  should  find  for  the  defendant  upon  the  items  which 
were  in  controversy  in  both  cases,  to  which  refusal  the 
defendant  excepted.  The  court,  however,  further  in- 
structed the  jury  at  the  plaintiff's  request  as  follows: 
"5.  The  court  instructs  the  jury  that  in  this  case  both 
parties  are  bound  by  the  verdict  and  judgment  rendered 
in  the  replevin  suit  testified  about,  and  by  the  amount 
found  to  be  due  upon  the  chattel  mortgage  from  Locke  to 
Skow,  to  wit,  f36.95,  and  one  cent  damages.  And  if  the 
jury  believe  from  the  evidence  that  said  defendant  Skow 
took  and  sold  under  his  said  chattel  mortgage  property 
more  than  sufficient  to  pay  the  said  amount  of  $36.95  and 
one  cent  damages  so  due  him,  together  with  the  reasonable 
expenses  of  taking  and  selling  enough  property  to  satisfy 
his  said  claim  and  such  expenses,  if  any  such  expenses 
have  been  proved,  then  the  jury  will,  from  the  evidence 
before  them,  find  the  reasonable  value  of  all  the  property 
taken  under  said  chattel  mortgage  at  the  time  taken,  and 
from  such  amount  deduct  the  said  amount  of  $36.95  and 
one  cent  damages  and  the  amount  of  such  reasonable 
expenses  as  above  defincnl,  if  any  such  are  proved,  and  find 
the  balance  with  interest  thereon  from  the  date  of  such 
sale  at  the  rate  of  seven  per  cent,  up  to  the  first  day  of 
the  present  term  of  this  court,  on  September  14,  1903,  as 
the  amount  due  to  Locke  from  defendant  Skow  upon  the 
property  included  in  said  mortgage.     And  your  verdict 
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will  be  for  said  amount  together  witli  any  other  amount 
you  may  find  to  be  due  under  these  instruction;?  and  the 
evidence,"  Defendant  excepted  to  the  giving;  of  this  in- 
struction. From  the  statement  of  facts  rei*ited,  it  will 
be  se(*n  that  at  the  time  alleged  in  the  petition  as  that 
upon  which  the  conversion  took  place,  to  wit,  on  or 
about  the  19th  day  of  March,  1900,  the  plaintiff  in  error, 
Skow,  was  entitled  to  the  possession  of  the  property,  and 
that  this  right  of  possession  was  conclusively  established 
in  him  by  the  verdict  and  judgment  of  the  court  The 
evidence  shows,  however,  that  the  value  of  his  special 
ownership  was  ^6.95,  and  that  he  had  in  his  possession 
property  to  the  value  of  several  hundriHis  of  dollars  be- 
longing to  the  defendant  in  error. 

In  Omaha  Auction  d  Storage  Co.  v,  Rogers^  35  Neb., 
61,  this  court  held  as  follows:  "A  mortgagee,  after  due 
notice,  may  sell  a  sufficient  amount  of  the  mortgaged 
proptTty  to  satisfy  the  mortgage  debt;  but  if  he  sell  more 
than  sufficient  to  satisfy  the  same  and  costs  necessarily 
incurred,  he  will  be  liable  for  conversion  of  such  excess." 
Citing  Charter  v.  Stevens,  3  Den.  (N.  Y.)  33. 

The  New  York  case  was  an  action  of  trover  for  a  horse 
which  the  defendant  took  from  the  plaintiff's  possession 
under  a  chattel  mortgage.  The  mortgage  had  not  been 
fully  paid  when  the  property  was  taken.  After  the  de- 
fendant had  taken  the  property,  he  sold  it  at  auction 
under  the  mortgage  in  several  parcels,  the  horse  in  ques- 
tion being  the  last  which  was  sold,  and  it  appeared  that 
before  the  sale  of  the  horse  enough  had  been  raised  by 
the  prior  sale  to  pay  the  balance  due  on  the  mortgage 
with  interest  and  expenses.  Defendant  insisted  that  the 
defendant's  title  to  the  property  had  become  absolute  at 
law  on  account  of  the  nonpayment  of  the  mortgage  debt. 
The  trial  judge  charged  the  jury  that,  although  the  taking 
of  the  property  was  lawful,  yet,  since  at  the  time  of  the 
sale  of  the  horse  enough  had  been  realized  to  satisfy  the 
debt  and  expenses,  such  sale  was  a  conversion  of  the 
horse;  and  the  supreme  court  aflBrmed  the  case. 
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It  did  not  appear  at  the  trial  of  the  instant  case  what 
particular  items  of  property  were  first  sold  by  the  defend- 
ant, or  that  the  provisions  of  the  statute  providing  for 
the  foreclosure  by  sale  of  property  covered  by  chattel 
mortgages  had  been  complied  with.  If  the  evidence  had 
disclosed  that  the  foreclosure  proceedings  had  been  had 
in  all  respects  as  provided  by  law,  and  if  the  identity  of 
the  property  which  had  been  sold  before  the  amount 
necessary  to  pay  the  debt,  interest  and  exi)enses  had  been 
realized  had  been  shown,  the  instruction  complained  of 
would  have  been  erroneous,  since  it  was  only  the  property 
remaining  that  defendant  could  have  converted;  but  when 
such  facts  are  not  shown,  then  the  rule  laid  down  in  the 
instruction  is  correct,  and  the  defendant  will  be  held  to 
have  received  market  value  for  the  property  he  sold  and 
applied  in  payment  of  the  mortgage  debt  and  will  only 
be  allowed  to  deduct  the  amount  of  his  debt,  interest  and 
costs  of  sale  from  the  market  value  of  the  entire  property. 
When  the  defendant  had  sold  enough  property  to  pay  the 
balance  of  $36.95,  with  interest,  and  the  reasonable  ex- 
penses of  the  sale,  he  had  no  further  right  or  title  to  the 
plaintiff's  property,  and  became  a  trespasser  at  once.  It 
was  his  duty  to  return  the  unsold  property  to  the  true 
owner.  An  appropriation  of  it  to  his  own  use  thereafter 
was  a  conversion  for  which  an  action  will  lie. 

2.  As  to  the  former  adjudication,  it  was  immaterial  in 
th<»  case,  except  to  settle  that  the  defendant  had  the  right 
of  possession  of  the  property  until  his  special  interest  in 

.  the  property,  which  was  ascertained  to  be  $36.95,  was 
paid.  The  status  of  the  parties  with  reference  to  the 
ri^ht  of  possession  of  the  property  was  just  the  same  as 
if  no  adjudication  had  been  had  and  there  was  still  $36.95 
unpaid  upon  the  mortgage  debt.  The  defendant  had  the 
right  to  the  possession  of  the  property  until  the  debt  was 
paid  and  no  longer,  and  this  was  in  effect  what  was  ad- 
judged in  the  replevin  case. 

3.  We  have  examined  the  other  assignmehts  of  error 
and  find  no  error  prejudicial  to  the  defendant. 
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We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :   For  the  reasons  stated  in  the  forgoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


H.  K.  Smith  v.  James  Q.  Corhigan. 

Filed  Novembeb  16, 1904.    No.  13,630. 

Pleading*  and  evidence  examined,  and  held  that  instruction  complained 
of  was  not  erroneous. 

Error  to  the  district  court  for  Buffalo  county :  Charles 
L.  Gutterson,  Judge.    Affirmed. 

Earner  &  Earner,  for  plaintiff  in  error. 

E.  M.  Sinclair,  contra. 

Letton,  C. 

This  action  was  brought  by  the  plaintiff  in  error  to 
recover  the  value  of  two  horses  which  he  alleges  the  de- 
fendant, Corrigan,  together  with  one  J.  H.  Glazier,  took 
in  the  fall  of  1894  to  winter  in  Cherry  county,  Nebraska; 
that  afterwards  the  defendant  purchased  all  of  (jlazier's 
interest  in  the  business,  and  in  May,  1895,  Corrigan  rc^ 
turned  to  him  one  of  his  horses,  but  that  he  told  plaintiff 
that,  while  on  the  way  down  from  Cherry  county  with  a 
number  of  horses,  the  other  two  belonging  to  plaintiff 
had  broken  away  from  the  bunch,  and  that  as  soon  as  he 
disposed  of  the  other  horses  he  would  go  back  and  get 
these.  That  defendant  did  not  try  to  get  the  horses,  but 
allowed  them  to  become  lost.  He  asks  judgment  for  their 
value.    The  answer  was  a  general  denial    A  verdict  and 
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judgment  in  favor  of  defendant  were  rendered,  and  the 
plaintiff  prosecutes  error  to  this  court. 

The  only  ground  of  complaint  alleged  in  the  plaintiff's 
brief  is  that  the  trial  court's  theory  of  the  case  was  wrong, 
and  that  the  issues  presented  to  the  jury  were  not  in  the 
case.  He  argues  that  the  plaintiff's  right  to  recover  was 
based  upon  the  failure  of  Corrigan  to  perform  the  promise 
to  go  up  to  Cherry  county  and  get  the  two  horses  which 
had  strayed,  and  that,  consequently,  the  third  instruction 
given  by  the  court  which  recited,  in  substance,  the  allega- 
tions of  the  petition,  and  instructed  the  jury  that,  if  the 
plaintiff  had  established  all  of  those  facts  by  a  preponder- 
ance of  the  evidence,  then  he  was  entitled  to  recover  the 
reasonable  value  of  the  horses,  but,  on  the  contrary,  if  he 
has  not  so  established  such  facts  they  should  find  for  d(^ 
fendant,  was  erroneous,  because  not  properly  stating  the 
issue. 

The  evidence  shewed  that  Glazier  and  Corrigan,  in 
company  with  each  other,  took  a  number  of  their  own 
horses  and  horses  belonging  to  others  from  the  neiglibor- 
hood  in  which  they  lived  in  Buffalo  county  to  Cherry 
county  to  winter,  feed  being  scarce  in  the  locality  in 
which  they  lived.  The  plaintiff  asserts  that  in  this  enter- 
prise Glazier  and  Corrigan  wore  jointly  interested,  and 
that  his  contract  was  made  with  them  jointly.  On  the 
other  hand,  both  Corrigan  and  Glazier  testify  that,  while 
they  took  the  horses  to  Cherry  county  together  and  kept 
them  in  the  same  herd  upon  the  range  and  fed  them  to- 
gether, still,  that  each  bunch  of  horses  was  brand(»d  in  a 
different  manner,  that  each  individual  hired  men  to  take 
care  of  his  own  part  of  the  stock,  and  that  there  was  no 
partnership  or  joint  interest  botw(H*n  thom ;  that  the  con- 
tracts each  had  made  with  parties  in  Buffalo  county  to 
winter  stock  were  made  upon  their  individual  account, 
and  not  made  in  partnership.  This  evidence  was  cor- 
roborated by  other  witnesses.  Upon  this  testimony  the 
jury  found  for  the  defendant,  and  it  is  not  claimed  that 
the  evidence  is  not  sufficient  to  sustain  the  verdict. 
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Whatever  the  intention  of  the  pleader  may  have  been, 
the  record  clearly  shows  that  the  case  was  tried  upon  the 
theory  that  the  allegations  of  the  petition,  that  tiie  con- 
tract was  made  jointly  with  Corrigan  and  Glazier,  that 
Corrigan  afterwards  purchased  Glazier's  interest  in  the 
contract,  and  that  Corrigan  negligently  allowed  the  horses 
to  stray  and  become  lost,  were  the  material  facts  required 
to  be  proved  by  the  plaintiff  in  order  to  recover.  If,  as  is 
now  stated,  the  intention  of  the  pleader  was  to  base  the 
right  to  recover  upon  the  failure  to  perform  the  promise 
to  go  up  to  Cherry  county  and  get  the  horses,  it  is  suffi- 
cient to  say  that  upon  this  allegation  alone  no  recovery 
could  be  had ;  such  a  promise  made  without  consideration 
by  a  party  upon  whom  rested  no  duty  or  obligation  to  per- 
form the  siime  being  a  mere  nudum  pactum.  However,  it 
is  evident  from  the  pleadings,  from  the  proceedings  of 
counsel  in  the  introduction  of  testimony  and  in  their  ob- 
j<H*tions  to  the  same,  from  the  rulings  of  the  court,  and 
from  its  instructions  to  the  jury  that  the  case  was  ac- 
tually tried  by  all  parties  upon  the  theory  that  the  issue 
was  whether  Corrigan  and  Glazier  were  joint  contractors, 
as  set  forth  in  the  petition.  This  being  the  fact,  no  error 
was  made  in  the  instruction  complained  of,  and  the  case 
was  properly  submitted  to  the  jury.  We  find  no  error  in 
the  record,  and  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 


Affirmed. 
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CiTT  OP  Beatrice  v.  William  W.  Wright,  County 
Treasurer,  et  al.. 

Filed  Decembeb  7,  1904.     No.  13,629. 

Statute:  Validity.  The  constitutional  validity  of  an  act  of  the  leg- 
islature is  to  be  tested  and  determined,  not  by  what  has  been 
or  possibly  may  be  done  under  it,  but  by  what  the  law  authorizes 
to  be  done  under  and  by  virtue  of  its  provisions. 

Tax  Sale:  Notice.  No  notice  is  required  to  be  given  of  a  sale  of 
real  estate  for  taxes  delinquent  for  a  period  of  over  five  years, 
which  is  to  be  sold  under  the  provisions  of  chapter  76,  laws  of 
1903. 


3. :  .     The  fact  that  no  notice  of  sale  is  required  other 

than  that  contained  in  the  act  itself  does  not  render  it  void  as 

taking  property  without  due  process  of  law. 

t 

4.  Tax  Sale:  Notice.     The  notice  given  and  required  under  the  pro- 

provisions  of  the  general  revenue  act,  section  193  et  seq.,  article 
I,  chapter  77,  Compiled  Statutes,  1903  (Annotated  Statutes, 
10592),  for  the  sale  of  real  estate  for  delinquent  taxes  is  not  a 
notice  of  a  sale  under  the  special  provisions  of  said  chapter  76, 
laws  of  1903. 

5.  Lien  of  Taxes.    Taxes  and  special  assessments  levied  on  real  estate 

under  the  general  revenue  laws  of  this  state  create  no  personal 
liability  against  the  owner  for  the  payment  of  which  a  judgment 
in  personam  can  be  obtained.  It  is  the  property  alone  which  is 
assessed  that  can  be  resorted  to  and  taken  in  satisfaction  of  the 
taxes  levied  against  the  same.  . 

6.  :  RELEAiSE.  A  release  or  discharge  of  the  lien  of  taxes  or  any 
portion  thereof  assessed  and  levied  on  real  estate  operates  as  a 
release,  discharge  and  cancelation  of  such  taxes  for  any  and  all 
purposes. 

7.  Statute:  Constitution alitt.     The  provisions  of  the  act  of  the  leg- 

islature, chapter  76,  laws  of  1903,  examined,  considered,  and  held 
to  be  in  conflict  with  section  4,  article  IX  of  the  constitution, 
which  declares  that  the  legislature  shall  have  no  power  to  re- 
lease or  discharge  any  person  or  corporation  from  their  or  its 
proportionate  share  of  taxes,  nor  shall  commutation  of  such  taxes 
be  authorized  in  any  form  whatever. 

47 
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Obiginal  suit  to  enjoin  defendant,  treasnrer  of  Oage 
connty,  from  gelling  certain  lands  for  less  than  the  full 
amount  of  the  taxes  levied  against  them.  Decree  for 
plaintiff. 

M.  B.  Davis^  for  plaintiff. 
Origgs,  Rinaker  d  Btbh,  contra. 

H0LCX)MB^  O.  J- 

This  is  an  original  action  brought  in  this  court  for  the 
purpose  of  enjoining  the  defendant,  the  county  treasurer 
of  Gage  county,  from  perfecting  an  attempted  sale  of 
certain  lots  or  parcels  of  real  estate  for  a  small  portion 
only  of  the  delinquent  taxes  assessed  against  the  same, 
and  from  issuing  certificates  of  sale  of  said  real  estate  to 
the  defendant  Bibb,  the  purchaser,  and  from  canceling  the 
remainder  of  the  taxes  assessed  ajijainst  said  property,  and 
for  other  similar  relief  in  order  to  make  the  injunction 
effective.  The  attempted  sale  of  the  real  estate  by  the 
county  treasurer  which  it  is  sought  to  have  enjoined  was 
made  in  pursuance  and  under  the  provisions  of  chapter 
76  of  the  laws  of  1903,  being  "An  act  to  provide  for  the 
sale  of  lots  and  lands  for  taxes  and  assessments  delinquent 
for  five  years  or  more  and  the  execution  of  deeds  for  the 
same." 

The  pleadings  consist  of  the  petition,  an  answer  thereto, 
and  a  demurrer  to  the  new  matter  found  in  the  answer. 
Prom  the  pleadings  it  is  made  to  appear  that  three  cer- 
tain lots  in  the  city  of  Beatrice  had  been  assessed  for 
general  revenue  purposes  and  for  special  taxes  for  local 
improvements,  the  whole  amount,  with  interest,  aggre- 
gating more  than  $3,300,  and  which  had  been  due  and 
delinquent  for  more  than  five  years;  that  the  amount  of 
such  delinquent  taxes  exceeded  the  assessed  valuation  of 
each  tract  against  w^hich  assessed,  and  that  the  actual 
value  of  the  premises  exceeded  the  amount  of  the  assess- 
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ments  due  and  delinquent  standing  against  the  same.  It 
further  appears  that  on  the  first  Monday  of  November, 
1903,  the  treasurer  of  said  county  offered  each  of  said  lots 
or  parcels  of  real  estate  for  sale,  for  the  delinquent  taxes 
assessiHl  against  the  same,  to  the  highest  bidder,  and  that 
the  defendant  Bibb  bid  the  sum  of  f  1  on  each  of  said  lots, 
and,  no  one  else  bidding,  the  treasurer  d(»clared  each  of 
them  to  be  sold  to  the  said  defendant;  and  that  the  de- 
fendant Moschel,  the  owner  of  said  lots,  was  present  at 
said  sale.  The  above  are  the  only  averments  standing 
admitted  by  the  pleadings  which  it  is  deemed  necessary  to 
incorporate  in  this  opinion.  The  recent  enactment  of  the 
legislature  under  which  these  procee<lings  were  had  pro- 
vides, in  substance,  that,  where  taxes  and  assessments  on 
any  real  estate  shall  have  continued  delinquent  for  a 
period  of  five  years  or  more  and  the  total  amount  thereof 
shall  exceed  the  value  of  the  property  as  returned  by  the 
assessor,  then  it  shall  be  the  duty  of  the  county  treasurer, 
commencing  on  the  first 'Monday  of  November,  and  con- 
tinuing from  day  to  day,  to  offer  said  property  for  sale  to 
the  highest  bidder  for  cash,  and  to  issue  a  certificate  of 
sale  showing  the  purchasers  to  be  entitled  to  a  deed  at  the 
expiration  of  two  years  from  the  date  of  sale,  provided, 
the  property  has  not  sooner  been  redeemed  by  the  owner 
or  a  jien-holder.  Such  purchaser,  it  is  declared,  shall  take 
the  prop(Tty  purchased  upon  the  payment  of  his  bid,  dis- 
charged of  all  liens  for  taxes  and  assessments  delinquent 
up  to  date  of  sale;  and  the  county  ti-c^asurer  shall,  upon 
the  sale  of  such  property,  cancel  all  taxes  and  ass(^ssments 
delinquent  thereon  at  the  date  of  the  sale.  It  is  then 
provided  that  the  owner  or  any  lien-holder  may  at  any 
time  have  the  right  to  redeem  the  property  by  paying  to 
the  county  treasurer,  for  the  use  and  benefit  of  the  pur- 
chaser, the  amount  for  which  the  property  has  been  sold 
with  20  per  cent,  interest  for  a  period  of  two  years,  if  not 
sooner  redeemed,  and  10  per  cent  thereafter.  Provisions 
are  made  for  the  issuance  of  a  deed  at  the  expiration  of 
two  years  from  the  date  of  sale,  and  the  act  is  declared  tf) 
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bo  cuiuiilative  and  not  exclusive  in  respect  to  the  remedy 
for  the  enforceni(»nt  of  liens  and  the  collection  of  delin- 
quent taxes  by  the  sale  of  the  property  or  otherwise.  Gh. 
76   laws,  1903. 

The  validity'  of  the  law,  the  substance  of  which  has 
just  iKM^n  jjiven,  is  challenci^ed  on  several  different  grounds, 
among  them  b(»ing  the  contention  that  its  provisions  are 
in  conflict  with  section  4,  article  IX  of  the  constitution; 
that  it  is  anu^ndatory  in  character,  and,  as  such,  in  its 
l)assiige  and  enact iiH»ut  there  was  a  failure  to  comply  with 
i\\o  provisicms  of  section  ll,article.III  of  the  constitution; 
that  no  notice  is  nMjuired  for  the  sale  of  the  real  estate 
which  is  subject  to  sale  under  the  provisions  of  the  act; 
and  that  it  operates  to  deprive  the  owner  of  his  property 
without  due  process  of  law.  Other  objcH^tions  are  urgcnJ 
which  we  find  it  unnec(»ssary  to  discuss  or  determine  in 
the  dispositi<m  of  the  case. 

1.  The  principal  contenticm  of  the  plaintiff  pertains  to 
the  all(^g(Hl  invalidity  of  the  act  under  which  the  defend- 
ant, the  county  treasuri^r,  is  proceeding  because  it  violates 
s(*cti()n  4,  article  IX  of  the  constitution,  which  declare: 
"The  legislature  shall  have  no  power  to  release  or  dis- 
charge any  county,  city,  township,  town,  or  district  Avhat- 
ever,  or  the  inhabitants  thonMif,  or  any  corporation,  or  the 
property  therein,  from  tlu^ir  or  its  proporti<mate  share 
of  taxes  to  be  levied  for  state  purposes,  or  due  any  muni- 
cipal corpora ticm,  nor  shall  commutation  for  such  taxes 
be  authorized  in  any  form  whatever." 

In  answ(T  to  this  objccticm  it  is  insisted  by  counsel  for 
defendants  that  the  authority  sought  to  be  conferriMl  by 
the  act  in  qm^stion  in  no  way  conflicts  with  the  provisions 
quoted ;  and  that  the  sale  of  the  property  for  delinquent 
taxes,  as  th(T(*in  ])rovided,  and  the  cancelation  of  the  tax 
rcMuaining  unsatisfi(»d  after  such  sale,  do  not  operate  as 
a  relef\se  or  discharge  of  such  taxes,  nor  does  the  payment 
of  a  Ic^ss  amount  than  the  taxes  due  effect  a  commutation 
of  such  tiixes  within  the  meaning  of  the  organic  law. 
Preliminary  to  a  discussion  of  this,  the  vital  question  in 
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the  case,  it  may  be  well  to  submit  some  observations  in 
relation  to  the  scope  and  effect  of  the  act  under  considera- 
tion, and  the  proper  rule  of  construction  to  be  invoked  in 
the  determination  of  the  question  of  its  alleged  conflict 
with  the  paramount  law.  In  this  connection  it  is  urged 
by  the  defendants  that  the  operation  and  enforcement  of 
the  law  provides  only  for  a  due  and  orderly  sale  of  real 
property  against  which  the  taxes  are  delinquent  for  Ave 
years  or  more  for  what  it  will  bring  in  the  open  market, 
tlius  merging  the  statutory  tax  lien  on  the  property  in 
the  title  of  the  purchaser  thereof,  and  thereby  effectuating 
a  release  from  the  unsatisfied  taxes,  which,  it  is  insisted,  is 
manifestly  an  exercise  of  power  properly  belonging  to 
the  legislature  and  exclusively  within  its  province.  It 
may  be  stated,  we  think,  that  this  might  possibly  be  the 
result  of  the  operation  of  the  law  in  some  instances,  but, 
even  if  this  be  true,  it  would  not  upon  the  question  of  the 
constitutionality  of  the  law  be  decisive  of  the  matter.  The 
vital  point  to  be  determined  is,  what  is  authorized  to  be 
done?  The  constitutional  validity  of  the  law  is  to  be 
tested,  not  by  what  possibly  has  been  or  may  be  done 
under  it,  but  by  what  can  by  its  authority  be  done.  What 
does  the  law  authorize  to  be  done  under  and  by  virtue  of 
its  provisions?  This  is  the  test  and  this  is  the  doctrine 
to  be  applicnl  in  reaching  a  conclusion  of  the  question  of 
its  validity.  Stvaji  v.  Palmer^  74  N.  Y.  183;  Thomas  v. 
(tain.  35  Mich.  155;  Davidson  v.  New  Orleans,  96  U.  S. 
97;  Conn  ft/  of  San  Matvo  v.  Southern  P,  R,  Oo.,  13  Fed. 
722;  Brown  r.  Citi/  of  Denver^  7  Colo.  305,  3  Pac.  455. 

If  the  act,  the  validity  of  which  is  challenged,  authorizes 
a  method  of  procedure  which  in  its  workings  results  in- 
evitably in  the  release  of  taxes  and  assessments  justly  due 
and  for  which  the  property  is  legally  liable,  or  if  in  its 
enforcement  it  authorizes  ess(^ntially  and  in  substance  a 
commutation  of  the  taxes  assessed  against  the  real  estate 
sold,  this,  under  the  doctrine  of  the  authorities  cited, 
brings  it  in  conflict  with  the  fundamental  law,  and  its 
enactment  must  be  held  as  being  in  excess  of  legislative 
power. 
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2.  It  is  argued  by  the  plaintiff  that  the  law  is  invalid 
for  that  no  notice  of  the  proposed  sale  of  real  estate  under 
the  provisions  of  the  act  is  required,  and  that  none  had 
been  given  before  the  sale  of  the  lots  complained  of  was 
made  by  the  county  treasurer,  and  therefore  that  he  acted 
without  authority.  To  this  a  twofold  answer  is  returned 
by  defendant's  counsel :  First,  it  is  argued  that  whether 
or  not  notice  shall  be  given  is  wholly  discretionary  with 
the  legislature,  the  statute  itself  providing  for  a  sale  on 
the  first  Monday  of  November  of  all  real  property  on 
which  taxes  are  delinquent  for  over  five  years,  and  which, 
with  interest,  equal  the  assessed  value  of  the  property  to 
be  sold,  is  in  itself  sufficient  notice,  and  that  every  prop- 
erty holder  is  cluirg(^d  with  knowledge  of  these  provisions, 
is  bound  to  know  whether  the  taxes  have  been  paid,  and 
that  no  other  or  different  notice  is  required.  For  the  pur- 
pose's of  tills  case  it  may  be  granted  that  no  notice  other 
than  that  which  the  law  itself  gives  is  required,  in  so  far 
at  least  as  the  question  of  due  process  of  law  is  affected. 
The  assessment  and  levy  of  the  taxes  against  the  property 
having  been  made  with  an  opportunity  of  the  lot  owner 
to  be  heard  and  for  the  correction  of  errors  and  irregulari- 
ties, this  constitutes  the  taking  of  his  property  for  taxes 
by  due  process  of  law  and,  therefore,  no  further  notice  is 
required  than  that  given  by  statute  of  the  steps  thereafter 
taken  to  enforce  against  the  property  the  collection  of  the 
taxes  or  the  sale  tliereof  in  satisfaction  of  the  same.  It 
is,  however,  urgcMl,  in  the  second  place,  that  public  notice 
was  in  fact  given.  This  contention  is  predicated  on  the 
idea  that  lands  snbjcH't  to  sale  under  the  provisions  of 
chapter  76,  laws,  11)03,  for  delinquent  taxes,  are  neces- 
sarily included  and  advertised  for  sale  with  all  other 
lands  in  the  published  notice  required  by  the  general 
revenue  act  to  be  given  by  the  county  treasurer,  for  the 
sale  of  all  lands  on  which  taxes  are  due  and  delinquent 
for  one  or  more  of  the  years  previous  to  the  time  of  giving 
such  notice.  To  this  view  of  the  matter  we  cannot  give 
our  consent.     The  notice  required  to  be  given  under  the 
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general  revenue  law  of  tlie  sale  of  all  lands  and  lots  for 
delinquent  taxes,  as  provided  by  that  act,  is  not  a  notice 
that  any  real  estate  will  be  sold  under  the  provisions  of 
chapter  76,  the  act  under  consideration.  In  fact,  the  no- 
tice given  of  the  sale  of  lands  generally  for  delinquent 
taxes  negatives  the  idea  that  the  real  estate  thus  adver- 
tised will  be  sold  under  the  authority  conferred  or  sought 
to  be  conferred  by  the  act,  the  authority  of  which  is  chal- 
lenged in  the  case  at  bar.  The  general  notice  referred  to 
is  required  to  be  given  under  the  provisions  of  section 
193  et  seq,,  article  I,  chapter  77,  Compiled  Statutes,  1903 
(Annotate<l  Statutes,  10592).  The  notice  therein  contem- 
plated, and  the  notice  actually  given,  is  that  the  real  estate 
against  which  the  taxes  are  assessed  and  remain  delin- 
quent, or  as  much  thereof  as  may  be  necessary,  will  be 
sold  to  satisfy  not  a  part  but  all  of  the  taxes,  interest  and 
costs,  and  that  all  lands  and  lots  remaining  unsold  at  the 
close  of  the  public  sale  will  be  sold  at  private  sale,  as  by 
law  provided,  and  that,  at  the  private  sale  thus  cont-em- 
plated,  the  land  will  be  sold  only  to  a  person  who  will  pay 
the  amount  of  all  taxes,  interest,  penalty  and  costs.  In 
other  words,  the  notice  provides  that  i-eal  estate  will  be 
sold  at  public  or  private  sale  to  those  only  w^ho  will  bid 
the  full  amount  of  all  taxes,  interest  and  costs  charged 
against  the  same.  It  is  obvious  that,  under  the  notice 
thus  given  and  the  provisions  of  the  general  law  referred 
to,  the  sale  of  real  estate  for  delinquent  taxes  can  be 
effectuated  only  by  a  payment  of  the  full  amount,  includ- 
ing interest  and  costs,  properly  chargeable  against  the 
same.  Instead,  then,  of  the  general  notice  serving  to 
notify  prospective  buyers  and  the  public  generally  that 
the  real  estate  described  will  be  sold,  under  the  provisions 
of  chapter  76,  for  whatever  it  may  bring,  whether  more  or 
less  than  the  taxes  due,  on  competitive  bidding  at  a  public 
sale,  it  provides  just  the  contrary.  The  notice  given 
in  connection  with  the  sale  of  lands  under  the  general 
revenue  law  is  specific  on  the  point  that  the  real  estate,  or 
such  part  as  is  necessary,  will  be  sold  for  enough  to  pay 
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the  full  amount  charg(Hl  against  the  same,  and,  if  not  so 
Hold,  will  Ik*  offennl  at  private  sale  for  a  like  amount — ^no 
more  nor  less.  The  provisions  of  the  general  revenue  act 
for  a  sale  of  real  estate  for  delinquent  taxes  is  so  different 
and  ineonsistent  w'th  the  special  provisions  contained  in 
chapter  76  that  a  novice  of  sale  under  the  former  conveys 
no  information,  direct  or  remote,  of  a  contemplated  sale 
under  tlH»  provisions  of  the  latter  act.  It  is  therefore  ap- 
l)aiH'nt  that,  in  dealing  with  the  questions  presented  in 
the  case  at  bar,  the  act  must  be  treated  as  though  no 
notice  was  given  or  nMiuinnl  other  than  that  containtnl  in 
th(^  act  itself. 

3.  In  the  d(^t(Tmination  of  the  validity  of  this  act  and 
in  construing  its  provisions  and  their  reflation  to  the 
fundam(»ntal  law,  we  shcmld  bear  in  mind  that  under  the 
laws  of  this  state,  as  heretofore  construed  by  this  court, 
a  tax,  general  or  sp(»cial,  on  real  estate  creates  no  personal 
liability  or  for  the  payment  of  which  a  judgment  in  per- 
fionam  could  be  obtaiiuMl.  The  real  propei*ty  thus  assessed 
is  the  only  property  that  can  be  resorted  to  and  taken  in 
satisfaction  of  the  taxes  levied  against  the  same.  Grant 
V.  BartJwlomcir,  57  Neb.  073;  Lynam  v.  AiidrrHon,  9  Neb. 
367.  It  must  follow,  therefore,  as  a  logical  deduction 
from  what  has  been  said  and  these  authorities  that  the 
legislative  enactment,  authorizing  a  release  and  discharge 
of  the  lien  of  taxes  or  any  portion  thereof  assessed  and 
levied  on  r(»al  estate,  operates  as  a  release,  discharge  and 
cancelatiim  of  such  taxes  for  any  and  all  purposes,  and 
precludes  the  possibility  of  their  satisfaction  or  collec- 
tion by  any  other  means,  after  the  real  estate  against 
which  the  taxes  are  ass(»ssed  is  released  from  further  pay- 
ment If,  after  a  sale  of  real  estate,  in  pursuance  of  the 
authority  given  by  chapter  76,  for  any  sum  which  may 
be  bid  therefor,  the  remaining  portion  of  the  tax  assessed 
and  levied  against  such  property  is  canceled  as  to  such 
real  estate,  it  is  canceled  and  satisfied  altogether,  and 
exists  no  longer  as  a  liability  against  the  property  or  the 
person  of  the  owner  or  tax  debtor. 
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4.  We  now  reach  the  vital  point  in  the  controversy,  and 
that  is,  does  the  enforcement  of  the  provisions  of  the  act 
under  consideration  operate  to  release  and  discharge 
taxes  duly  levied  and  assessed  against  real  estate  sold 
under  its  authority,  or  does  it  authorize  such  to  be  done, 
or  the  commutation  thereof  contrary  to  the  constitutional 
restrictions  on  the  power  of  the  legislature?  In  the  case 
at  bar,  real  estate  aggregating  in  value  over  ^,000  is  sold 
for  but  |3,  and  taxes  to  the  amount  of  over  f3,000  are  to 
be  satisfied  and  canceled  by  the  payment  of  that  sum.  The 
owner  under  this  law,  if  it  be  a  valid  one,  may,  on  the  day 
succeeding  the  sale,  redeem  his  property  of  the  value  men- 
tioned by  the  payment  of  the  |3  and  the  costs  incidental 
to  the  sale  and  20  per  cent,  interest  on  the  purchase  price 
for  24  hours,  and  thereby  secure  the  release  and  cancela- 
tion of  the  aggregate  amount  of  the  taxes,  as  above  stated, 
justly  chargeable  against  the  same.  What  the  law  pro- 
vides for  and  what  is  authorized  to  be  done  under  its  pro- 
visions have  a  most  vivid  illustration  in  the  concrete  facts 
in  the  case  at  bar.  That  its  provisions  are  mischievous 
and  pernicious  in  the  extreme,  when  we  contemplate  its 
practical  workings,  can  hardly  be  doubted.  This  of  itself, 
of  course,  does  not  warrant  us  in  declaring  the  act  in- 
valid. The  legislature  possesses  unlimited  power,  except 
as  defined  and  limited  by  the  organic  law,  and  unless  this 
act  contravenes  some  of  its  provisions,  the  court  cannot 
condemn  it  as  invalid,  be  it  fraught  with  consequences 
ever  so  mischievous.  To  uphold  the  validity  of  the  act, 
it  is  argutnl  by  counsel  for  the  defendants,  if  we  under- 
stand them  aright,  that  it  is  within  the  undoubted  power 
of  the  legislature  to  authorize  the  sale  of  real  estate  for 
delinquent  taxes  for  what  it  is  worth  in  the  open  market 
or  at  public  sale,  even  though  the  amount  thus  obtained 
be  less  than  the  amount  of  taxes  due,  and  that  the  cancela- 
tion of  the  unsatisfied  portion  of  the  taxes  after  the  sale 
thus  had,  or  the  extinguishment  of  the  tax  lien  by  a  sale 
as  thus  made,  would  in  nowise  violate  the  section  of  the 
constitution  heretofore  quoted.     We  readily  agree  to  the 
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correctness  of  the  proposition.  It  is  hardly  to  be  doubted 
that,  where  real  estate  which  for  any  reason  has  charged 
against  it  taxes  in  an  amount  greater  than  its  value,  it 
may  be  sold  for  such  a  sum  as  may  be  realized  by  a  public 
sale  upon  notice  inviting  competitive  bidding,  under 
reasonable  provisions  calculated  to  bring  about  a  fair  sale, 
and,  if  the  tax  is  not  fully  satisfied  thereby,  the  cancela- 
tion and  discharge  of  the  remaining  portion  as  a  lien  or 
an  apparent  lien  on  the  property  sold  would  violate  no 
provision  of , the  fundamental  law.  To  say  that  such  prop- 
erty cannot  be  sold  for  what  it  is  worth  in  the  markets, 
even  though  for  a  less  sum  than  the  assessments  against 
it,  is  to  defeat  the  very  objects  of  taxation  and  lead  to 
results  the  constitution  itself  sought  to  avoid.  Unleas 
the  property  can  be  sold  for  its  market  value,  the  result 
would  be  to  exempt  the  property  from  all  taxation  for 
all  time.  This,  of  course,  is  an  absurd  result,  and  am- 
construction  leading  tluTeto  would  be  clearly  inadmis- 
sible. The  provisions  of  chapter  75,  laws,  1903,  an  act 
which  contemplates  the  accomplishment  of  substantially 
the  same  objects  as  the  one  under  consideration,  make  pro- 
vision for  the  sale  of  all  such  real  estate,  even  though  for 
less  than  the  taxes  charged  against  the  same;  and  the 
validity  of  such  h^gislation  has  very  recently  been  upheld 
in  this  court.  Woodronph  t\  Douglas  County,  71  Neb. 
354.  Statutory  provisions  an>  sometimes  found  in  general 
revenue  acts,  whereby  county  commissioners  are  em- 
powered, when  it  is  found,  as  is  rarely  the  case,  that  the 
amount  of  taxes  on  a  parcel  of  real  estate  exceeds  its 
market  value,  to  <authoriz(»  the  sale  of  the  same  for  what 
may  be  found  to  be  its  fair  value  and  what  it  will  bring  at 
public  sale,  and  to  cancel  and  discharge  the  portion  of  the 
tax  remaining  unsatisfi(^d  after  such  a  sale.  It  probably 
would  not  be  seriously  contended  that  such  provisions  are 
in  conflict  with  the  fundamental  law,  or  that  they  are  not 
altogether  in  harmony  therewith.  Laws  of  the  charactc^r 
referred  to  but  scTve  to  indicate  the  scope  of  legislative 
enactments,   which   may  undoulitedly   be  passed  without 
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tresj)assing  upon  constitutional  provisions  inhibiting  1^- 
islation  which  operates  as  a  -release  and  discharge  or 
commutaton  of  taxes.  Reference  to  the  act  in  question 
discloses  that  no  judicial  sale  is  conti^niplated.  No  method 
is  pointed  out  for  the  ascertainment  of  the  worth  or  mar- 
ket value  of  the  property  about  to  be  sold,  nor  for  pre- 
venting a  sale  for  a  mere  nominal  sum  and  regardless  of 
its  actual  value.  No  notice  of  the  sale  is  required  to  be 
given,  and  therefore  none  can  be  demanded  as  of  right, 
either  by  the  property  owner,  or  by  the  public  for  whose 
benefit  the  taxes  are  levied,  or  by  prospective  bidders.  No 
public  sale  even  is  required.  No  competitive  bidding  is 
invited.  A  sale  is  authorized,  not  publicly  nor  at  public 
outcry,  not  in  the  open,  but  in  the  seclusion  of  the  office 
of  the  treasurer,  and  for  a  mere  pittance,  wholly  regard- 
less of  the  value  of  the  property  to  be  sold,  upon  an  offer 
by  those  who  may  voluntarily  present  themselves  at  the 
office  and  make  a  bid  thereon.  To  all  intents  and  prac- 
tical purposes,  real  estate  sold  under  the  provisions  of  this 
act  is  authorized  to  be  sold  at  private  sale,  and  for  any 
sum  for  which  a,  bid  may  be  received.  The  act  does  not 
provide  for  the  sale  of  real  estate  for  what  it  is  worth,  or 
what  it  will  bring  when  exposed  in  the  market,  publicly 
and  in  open  competition  by  those  ready  and  willing  to 
make  such  an  investment.  It  is  an  invitation  of  the  most 
pronounced  kind  to  covinous  transactions,  inevitably  re- 
sulting in  the  release  of  the  property  from  just  burdens  of 
taxation  by  a  sale  thereof  in  form  only.  By  such  a  sale 
the  property  is  not  exhausted  for  the  satisfaction  of  the 
tax  lien,  nor  sold  for  what  it  is  worth  in  the  markets.  The 
act  authorizes,  in  the  strictest  sense,  a  commutation  of 
the  taxes  by  the  tax  debtor.  A  friendly  purchaser  may 
obtain  the  land  for  but  a  fractional  part  of  its  actual 
value  and  of  the  amount  of  taxes  chargeable  against  the 
same,  whereupon  the  owner  may,  if  the  act  be  valid,  pay 
to  the  treasurer  the  amount  thus  bid  and  be  released  and 
discharged  of  the  remainder  of  the  taxes  due;  and  thus, 
by  the  payment  of  but  a  few  dollars,  which  is  received  and 
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accepted  in  lieu  of  the  larji^er  sum,  the  entire  tax  is  satis- 
fied and  cancehxl.  The  case  at  bar  is  analoj^ous  to  and  in 
principle  controlled  by  the  case  of  i^fatc  t\  Graham,  17 
Neb.  43.    In  that  case  it  is  held : 

"Under  the  constitution  of  this  state  rtHjuiring  all  tax(^ 
to  be  levicHl  upon  projierty  so  that  each  person  shall  pay 
his  just  proportion  of  the  same,  and  prohibiting  the  legis 
lature  from  releasing  any  of  such  taxc^s  or  commuting  the 
same  in  any  manner  whatever,  the  legislature  has  xm 
power  whatever  to  authorize  county  commissioners  to 
sell  and  assign  certificates  of  tax  sales  of  real  estate  pur- 
chasHl  by  the  county  for  less  than  the  amount  of  taxes 
due  thereon,  where  tlie  property  if  sold  will  bring  the  full 
amount  of  such  taxes." 

Ther(%  the  county  purchased  real  estate  for  delinquent 
taxes,  and  was  authorized  by  the  act  then  beting  consi(lere<l 
to  sell  and  assign  such  certifi(*ates  of  sale  for  not  less  than 
50  per  cent,  of  the  amount  thereof.  This,  it  was  held,  con- 
travened the  provisions  of  the  fundamental  law.  In  this 
case  authority  is  given  to  sell  real  estate  for  delinquent 
taxes  for  much  less  than  50  per  cent,  of  the  amount  of 
the  taxes,  in  fact,  for  any  sum  that  may  be  bid,  and  for 
the  owner  to  r(»d(K»m  by  the  payuient  of  the  sum  bid,  with 
the  int(»rest  added,  and  thus  effectuate  a  release  and  dis- 
charge of  all  the  remaining  povticm  of  the  taxes  assi^ssecl 
against  such  projierty.  In  the  former  case,  neither  the 
owner  nor  the  propcTty  was  reh^ased  of  any  portion  of  the 
taxes.  All  the  act,  in  the  case  cited,  sought  to  accomplish 
was  to  authorize  an  assignment  of  the  tax  sale  certificates 
for  not  less  than  50  per  cent,  of  the  face  value.  The  act 
now  under  consideration  authorizes  the  extinguishment 
of  the  entire*  tax  upon  the  paynu»nt  of  a  nominal  sum. 

In  the  last  analysis,  the  owner  of  real  estate  upon  which 
taxes  are  dc^linquent  for  five  years  or  more  is  permitted 
to  enjoy  the  advantage  and  benefit  of  a  commutation  and 
discharge  of  such  tax(*s  by  paying  to  the  treasurer,  when 
the  property  is  sold  as  in  the  act  conteuiplated  for  the 
benefit  of  the  purchaser,  the  anumnt  of  the  bid,  with  in- 
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terest,  nothwithstanding  the  property  was  worth  in  the 
market  far  more  than  the  amount  of  such  bid,  and  that 
such  bid  was  only  for  a  fractional  part  of  the  amount  of 
the  -  taxes  chargeable  against  such  property.  The  inevi- 
table result  is  the  releasing  of  property  from  taxes  which 
are  justly  chargeable  against  it,  and  to  permit  the  owner 
to  commute  the  taxes,  as  thus  assessed,  by  the  payment  of 
a  loi^s  sum  than  that  which  is  due  to  those  for  whose  bene- 
fit they  were  levied.  A  statute  inevitably  leading  to,  and 
authorizing  the  accomplishment  of,  such  results  is  in  con- 
travention of  the  section  of  the  constitution  heretofore 
quoted,  and,  for  that  reason,  its  enactment  must  be  held 
to  be  of  no  force  and  effect.  We  are  constrained,  there- 
fore, to  hold  that  the  act  is  invalid  and  unenforceable,  and 
that  the  injunction  prayed  for  ought  to  be  granted  and 
made  perpetual,  which  is  accordingly  done. 


Judgment  accordingly. 


Sedgwick,  J.,  concurring. 


Chapter  76  of  the  laws  of  1903  seems  clearly  to  be  un- 
constitutional. Following  its  provisions,  the  owner  of 
real  estate  of  the  value  of  $3,000,  upon  which  he  has  al- 
lowed the  taxes  to  accumulate  from  year  to  year  to  the 
amount  of  the  full  value  of  the  land,  is  able  to  procure 
the  release  and  discharge  of  all  of  these  taxes  by  the  pay- 
ment of  $3,  and  the  costs  of  sale.  This  result  seems  to 
be  contemplated  by  the  statute,  and  it  certainly  violates 
section  4,  article  IX  of  the  constitution.  There  is  no  re- 
quirement that  the  property  upon  the  sale  must  bring  its 
market  or  salable  value,  and  no  provisions  that  seem  in- 
tended to  bring  about  such  a  result.  This  is  sufficient 
reason  for  holding  the  act  invalid,  and  for  the  judgment 
entered  in  this  case. 

2.  The  legislature  of  1903  enacted  a  general  revenue 
law,  which  is  chapter  73  of  the  law^s  of  that  year.  The 
legislature  added  several  other  provisions  on  the  same 
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general  subject;  chapters  74,  75  and  76  are  of  that  nature. 
If  this  chapter  76  were  a  valid  act,  it  would,  of  course,  be 
construed  together  with  the  other  chapters  upon  this  sub- 
ject enacted  at  the  same  time.  The  acts  so  construed 
would  provide  for  and  define  two  classes  of  sale  of  land 
for  delinquent  taxes.  One  class  would  embrace  all  lands 
upon  which  the  taxes  had  been  delinquent  for  more  than 
five  years  and  exceeded  in  amount  the  value  of  the  prop- 
erty. The  other  class  would  embrace  all  other  lands  upon 
which  there  were  delinquent  taxes.  The  provisions  for 
notice  of  the  sale  of  land  for  delinquent  taxes  are  to  be 
found  in  chapter  73.  Section  194  of  that  chapter  pro- 
vides that  a  notice  shall  be  published  which  shall  describe 
the  lands  "as  the  same  are  described  on  the  tax  list,"  and 
stating  "that  so  much  of  each  tract  of  land  or  town  lot 
described  in  said  list  as  may  be  necessary  for  that  pur- 
pose will,  on  the  first  Monday  of  November  next  there- 
after, be  sold  by  him  at  public  auction  at  his  oflBce  for 
the  taxes,  interc^nt  and  costs  thereon."  Section  199  of 
chapter  73  proviiLs,  among  other  things,  that: 

"If  no  person  bid  for  a  less  quantity  than  the  whole, 
the  treasurer  may  sell  any  tract  of  land  or  town  lot  to 
any  one  who  will  take  the  whole  and  pay  the  taxeg  and 
charges  thereon."  If  this  section  also  contained  the  sub- 
stance of  chapter  76,  that  is,  if  there  were  added  to  this 
section  a  proviso  that  "In  all  cases  where  the  taxes  and 
assessments  upon  any  real  estate  appearing  upon  the  tax 
list  of  any  county  shall  have  continued  delinquent  for  a 
period  of  five  (5)  years  or  more  .for  county,  state,  or  other 
purposes,  and  where  the  total  amount  of  delinquent  taxes 
and  assessments  upon  any  real  estate  shall  exceed  the 
value  of  said  property,"  the  land  might  be  sold  for  less 
than  the  amount  of  the  taxes  due  thereon,  the  application 
of  section  194  would,  of  course,  be  the  same  as  when  the 
provision  is  expressed,  as  now,  in  a  separate  act.  It  is 
thought  that  the  language  of  the  notice  pi-esoribed  in  sec- 
tion 194  is  not  sufficient  to  indicate  that  the  sale  will  take 
place  in  pursuance  of  all  of  the  provisions  of  the  statute 
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in  force.  I  do  not  see  why  the  words,  "that  so  much  of 
each  tract  of  land  or  town  lot  described  in  said  list  as 
may  be  necessary  for  that  purpose,"  should  be  thought  to 
indicate  that  the  land  would  not  be  sold  for  less  than  the 
whole  amount  of  the  taxes  charged  against  it.  The  prop- 
erty owner  is  notified  that  all  of  the  land  will  be  sold  if  it 
is  necessary  in  order  to  pay  the  taxes  delinquent  thereon, 
but  there  is  no  statement  in  the  prescribed  notice,  directly 
or  by  implication,  that  the  land  will  not  be  sold  unless  it 
brings  enough  to  pay  all  of  the  taxes  charged  against  it. 
I  am  unable  to  understand  the  reasoning  of  the  majority 
opinion  upon  this  point.  No  doubt,  if  the  land  were  sold 
for  its  full  value,  such  sale  would  not  be  a  violation  of 
the  provision  of  the  constitution  in  question.  All  tax 
liens  upon  which  it  was  sold  would  be  merged  in  the  title 
of  the  purchaser.  Chapter  76  does  not  recpiire  the  land 
to  be  sold  for  its  market  value,  and  makes  no  provision 
fo  that  end.  Notwithstanding  that  fact,  it  allows  the 
owner  to  redeem  from  the  taxes  by  paying  tlie  amount  for 
which  the  land  sold.    This  is  forbidden  by  the  constitution. 


Thomas  Dbnnison  v.  George  M.  Christian.* 

Filed  December  7,  1904.    No.  13,883. 

1.  Extradition.     Section  364  of  the  criminal  code  does  not  authorize 

the  extradition  of  a  person  charged  with  crime  against  the  laws 
of  another  state  without  proof  that  the  person  so  charged  Is  a 
fugitive  from  the  Justice  of  the  demanding  state. 

2.  Warrant.     It  is  not  necessary  that  the  warrant  issued  by  the  goy- 

ernor  of  this  state  upon  the  requisition  of  the  governor  of  an- 
other state  should  contain  the  express  statement  that  the 
governor  has  found  that  the  accused  is  a  fugitive  from  Justice. 
The  fact  of  the  issuing  of  the  warrant,  upon  demand  made  upon 
that  ground,  Is  sufficient  to  Justify  the  presumption  that  the  gov- 
ernor so  found,  until  that  presumption  is  overthrown  by  proof 

to  the  contrary.  

*  See  Dennison  v.  Christian,  196  U.  S.  637.   Judgment  affrmed. 
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3.  Habeas  Corpua:  Retitr:?.     Upon   proceedings  in  habeas  corpus    to 

obtain  the  discharge  of  one  who  is  held  under  the  govemor*s 
warrant  in  extradition,  it  is  not  indispensable  that  the  officer's 
return  to  the  writ  contain  direct  affirmative  allegations  of  all  of 
the  facts  upon  which  the  extradition  proceedings  are  based.  If 
the  return  sets  forth  the  governor's  warrant  under  which  the 
accused  is  held,  and  the  recitals  of  the  warrant  together  witli 
the  allegations  of  the  application  for  habeas  corpus  show  facts 
sufficient  to  Justify  the  detention  of  the  accused,  the  return  Is 
sufficient 

4.  Bequisition:  Governor's  FiNorNos:  Questions  of  Law.      When  such 

requisition  is  made  upon  the  governor  of  this  state  he  must  de- 
termine: First,  whether  the  person  demanded  is  subs*intially 
charged  with  a  crime  against  the  laws  of  the  state  from  whose 
Justice  it  is  alleged  he  has  fled  by  an  Indictment  or  affidavit 
properly  certified;  and,  second,  is  he  a  fugitive  from  Justice 
from  the  state  demanding  him?  When  it  is  made  substantially 
to  appear  to  the  court  in  habeas  corpus  proceedings  upon  wbat 
showing  the  governor  acted,  it  becomes  a  question  of  law  for 
the  court  to  determine  whether  or  not  the  accused  has  baen 
substantially  charged  with  a  crime  against  the  demanding  state. 

6.  BsTlew:  Evidence.  In  determining  whether  the  evidence  before  the 
court  below  was  sufficient  to  support  the  Judgment,  this  court 
will  not  regard  errors  of  the  trial  court  in  admitting  incompetent 
evidence  if  It  appear  from  the  whole  record  that,  upon  the  evi- 
dence conceded  to  be  competent,  no  other  conclusion  could  be 
reached  than  the  one  reached  by  the  trial  court. 

6.  :  Constriction.  This  court  Is  bound  by  the  construction  of 
the  extradition  laws  adopted  by  the  supreme  court  of  the  United 
States.  In  view  of  the  language  of  that  court  in  Hyatt  v.  Cork- 
ran,  188  U.  S.  691,  the  courts  of  this  state  will  not  review  the 
decision  of  the  governor  in  extradition  proceedings  upon  a  ques- 
tion of  fact  made  before  him,  which  the  law  makes  it  bis  duty 
to  decide  and  upon  which  there  was  evidence  pro  and  con  before 
the  governor. 

7.  Cross-Examination :    Error  Without  Prejudice.    When  the  relator 

in  habeas  corpus  proceedings  gives  evidence  in  his  own  behalf, 
the  court  should  not  allow  him  to  be  cross-examined  upon  mat- 
ters not  related  to  his  examination  In  chief,  but  an  error  in  so 
doing  is  without  prejudice  to  the  defendant,  the  trial  being  to 
the  court  Itself,  when  no  other  Judgment  than  the  one  entered 
could  have  been  rendered  upon  the  evidence  which  Is  conceded 
to  be  proper  and  competent. 
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Error  to  the  district  court  for  Douglas  county:  Georgk 
A.  Day,  Alexander  C.  Troup  and  William  A.  Redick, 
Judges.    Affirmed. 

W.  J.  Connelly  Smyth  cf  Hmith,  Cochran  rf  Egan  and 
Thomas  C.  Munger,  for  plaintiff  in  error. 

H.  C.  Brome,  E.  E.  Thomas  and  L.  W.  Fallon,  contra. 

Sedgwick,  J. 

In  April,  1904,  the  relator,  Thomas  Dennison,  was,  by 
an  indictment  of  the  grand  jury  of  Harrison  county,  Iowa, 
charged  with  the  crim(»  of  receiving  and  aiding  in  the  con- 
cealing of  stolen  property  knowing  the  same  to  be  stolen. 
The  crime  was  alleged  to  have  been  committed  in  Novem- 
ber, 1892,  in  Harrison  county,  Iowa.  Upon  this  indict- 
ment, a  requisition  was  issued  by  the  governor  of  Iowa 
upon  the  governor  of  this  state,  upon  which  a  warrant  was 
issued  by  the  governor  of  this  state  for  the  arrest  of  the 
relator  as  a  fugitive  from  justice,  and  for  his  return  to 
the  state  of  Iowa  for  trial.  He  made  application  to  the 
district  court  for  Douglas  county  for  a  writ  of  habeas 
corpus,  and  upon  the  hearing  of  that  application  he  was 
remaitded  to  the  custody  of  the  officers  under  the  gover- 
nor's warrant.  He  prosecutes  these  proceedings  in  error 
to  this  court  to  review  that  decision.  The  record  shows 
that  the  relator  was  at  the  time  of  the  alleged  offense  a 
resident  of  the  city  of  Omaha,  in  this  state,  and  that  he 
has  since  that  time  openly  and  notoriously  continued  his 
residence  there.  The  right  of  the  officers  and  of  the  special 
agent  of  the  state  of  Iowa,  designated  by  the  governor's 
warrant  for  that  purpose,  to  restrain  the  relator  of  his 
liberty  under  the  governor's  warrant  was  resisted  upon 
various  grounds;  and,  among  others,  it  was  insisted  by 
the  relator  that  he  was  not  in  the  state  of  Iowa  at  the 
time  of  the  alleged  commission  of  the  offense,  and  was 
therefore  not  a  fugitive  from  the  justice  of  the  state  of 
48 
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Iowa.  Various  questions  arising  out  of  this  contention 
are  discussed  in  the  briefs  and  will  be  hereinafter  noticed. 
An  indictment  having  been  found  about  12  years  after  the 
alleged  commission  of  the  offense,  if  the  crime  had  been 
committed  in  this  state,  the  prosecution  would  be  barred 
under  our  statute  of  limitations;  and  if  the  defendant  had 
resid(Hi  during  this  time  in  the  state  of  Iowa,  it  would 
likewise  be  barred  under  their  statutes.  The  manifest 
cause  of  the  delay  in  the  prosecution  was  the  failure  to 
discover  sufficient  evidence  against  the  defendant  to  war- 
rant it.  The  defendant's  whereabouts  during  this  time 
being  a  matter  of  public  notoriety,  if  this  evidence  had 
l)een  sooner  discovered,  the  proceedings  for  extradition 
might  have  b(^n  as  readily  pursued  at  an  earlier  date  rs 
at  the  present  time.  Nothing  was  done  by  the  relator  in 
the  meantime  which  could  have  hindered  such  extradition. 
Statutes  of  limitations  ordinarily  prevent  the  prosecution 
of  crimes  after  so  hmg  a  period  of  time  has  elapscnl  as  to 
render  it  probable  that  evidence  that  might  vindicate  the 
accus(Hl  would  be  lost  or  otherwise  become  unavailable.  A 
statute  of  limitations  which  provided  that  proceedings 
for  the  extradition  of  persons  charged  with  crime  should, 
under  circumstances  like  these,  be  subject  to  the  same 
limitations  prescribed  for  criminal  proceedings  in  ordi- 
nary cases  would  perhaps  not  be  unreasonable.  Under 
such  a  statute  the  authorities  of  Iowa  would  have  had 
the  full  term  prc^scribed  by  the  statute  in  which  to  have 
begun  these  pr;M'(M^dings  against  this  relator.  His  place 
of  residence  having  been  notorious,  and  no  concealment 
having  been  attemptt^d,  tluTe  seems  to  have  been  no  rea- 
son for  delay  in  taking  th(*se  proceedings  that  would  not 
have  been  of  (Mjual  force  if  the  defendant  had  resided  in 
the  state  of  Iowa,  which  might  have  been  but  a  few  rods 
from  his  actual  n^sidence.  It  is  true  that,  if  a  person  com- 
mits a  crime  and  withdraws  himself  from  the  state  where 
he  has  committed  it,  without  any  thought  of  fleeing  from 
justice,  but  for  the  purpose  of  going  to  his  own  home,  he 
is  still,  within  the  extradition  laws,  a  fugitive  from  justice 
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of  the  state  in  which  he  has  comniitted  the  crime.  This 
has  been  frequently  determined.  It  is  not  contended  by 
relator  that  the  statuk^s  of  limitations  of  the  respective 
states  apply  to  extradition  procc»edin«:s,  nor  that  one  who 
has  become  a  fugitive  from  justice  may,  by  lapse  of  time, 
under  any  circumstances,  cease  to  be  so  regarded;  but  the 
foregoing  con^siderations  tend  to  emphasize  the  necessity  of 
guarding  the  accused  against  an  unwarranted  deportation 
from  the  state  of  his  residence. 

1.  In  support  of  the  judgment  of  the  court  below  it  is 
urged  that,  in  this  state,  it  is  not  necessary  to  show  that 
the  accused  is  a  fugitive  from  justice  in  order  to  justify 
his  extradition.  It  is  said  that  our  statute  provides  that 
one  who  is  charged  with  having  committed  a  crime  in 
another  state  may  be  si^nt  to  such  state  for  trial ;  that  th(» 
federal  legislation  upon  the  subject  of  extradition  is  not 
exclusive*,  and  hence  such  h^gislation  on  the  part  of  our 
state  is  valid.  There  is  a  dictum  of  Judge  Story's  to  the 
effect  that  the  legislation  of  congress  supersedes  and  pro- 
hibits all  state  legislation  upon  this  subject.  Prigg  v, 
Pennsylvania,  16  Pet.  (U.  S.)  ♦SSO,  *617.  But  the  valid- 
ity of  such  state  legislation,  ancillary  to  and  in  aid  of  the 
act  of  congress,  is  now  established.  See  Ex  parte  Am- 
mons,  34  Ohio  St.  518;  Ex  parte  White,  49  Cal.  433;  Ex 
parte  Romanes,  1  Utah,  23.  And  such  provisions  are  now 
found  in  the  laws  of  many  of  the  states  in  the  Union.  The 
power  to  arrest  and  surrender  a  fugitive  from  justice,  is 
not  dependent  upon  the  constitution,  since  it  existed  prior 
to  the  adoption  of  that  instrument;  it  was  recognized 
among  the  states  under  the  confederation,  and,  even  be- 
fore the  confederation,  among  the  colonies.  Common' 
wealth  of  Kentucky  i\  Dennispn,  24  How.  (U.  S.)  66,  16 
L.  ed.  717,  727.  It  seems  to  be  reasonable  to  suppose  that 
Ihe  state  legislatures  have  power  to  authorize  extradition 
between  the  states  independently  of  the  provisions  of  con- 
gress upon  that  subject. 

This  case  was  h(»ard  below  before  three  judges  of  the 
district  court  sitting  together.    It  appears  that  they  were 
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not  agreed  upou  the  qu(\stion  of  the  power  of  the  state 
h^gislatures,  but  it  would  seem  that  they  were  agreed  in 
the  view  that  the  statute  relied  upon  does  not  authorize 
extradition  unless  the  accused  is  a  fugitive  from  justice. 
We  find  in  the  record  an  opinion  of  Judge  Kedick,  who 
was  one  of  the  judges  who  heard  the  case  below,  in  which 
he  concludes  that  the  relator  could  not  be  held  unless  he 
is  shown  to  be  a  fugitive  from  justice,  and  in  this  part  of 
his  opinion  the  other  judges  appear  to  concur.     He  says: 

"Section  3(>4  contains  a  proviso  at  the  end  of  the  sec- 
tion. The  first  part  of  the  section  provides  that  no  perscm 
shall  be  r(»moved  from  the  stat<^  of  Nebraska  to*  any  other 
state,  a  prisoner,  for  any  crime  committed  within  the 
state  of  Nebraska.  It  then  provides  certain  p(»nalties 
against  any  persons  who  are  intxTested  and  take  part  in 
any  such  removal;  Provided,  however,  that  any  person 
who  has  committed  any  crime  in  any  other  state,  where 
he  ought  to  be  tried  for  that  crime,  may  be  sent  to  that 
other  state*,  and  it  is  that  proviso  which  it  is  claiiue<l  war- 
rants the  extradition,  regardh^ss  of  the  question  of 
whether  or  not  he  is  a  fugitive  from  justice.     . 

**This  section  364  contains  in  the  first  part  an  excep- 
tion, ^Except  in  easels  specially  provided  for,'  that  is,  no 
r(»moval  shall  be  had  except  in  cases  specially  provided 
for  by  statute.  It  first  came  upon  the  statute  books  of 
this  state  by  an  act  pass(Ml  in  1858,  approved  November  4, 
and  was  sc^ction  9  of  that  act,  and  the  exception  which  I 
have  just  read  doubt l(»ss  had  reference  to  cases  provided 
for  by  another  law  in  (existence  at  that  time,  and  not  now 
upon  the  statute  books,  providing  that  the  governor  of 
the  state  might  enter  into  contracts  with  the  governors  of 
other  stat(*s  for  the  care*  of  prisoners  sentenced  by  the 
courts  of  this  state  for  crimes  committed  in  this  state, 
because^  at  that  time  there  was  no  adequate  provision  in 
this  state  for  taking  care  of  such  prisoners,  and  the  ex- 
ception which  I  have  just  read  doubtless  had  reference 
to  that  special  provision  of  the  law. 

"Section  333,  which  is  declaratory  of  the  law  of  the 
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United  States,  authorizes  the  governor  to  extradite  an 
accused  when  he  has  committed  a  crime,  or  stands  cliarged 
with  the  commission  of  a  crime  in  any  other  state  and  is 
a  fup:itive  from  justice  of  that  state,  because  the  provision 
is  that,  in  cases  provided  for  by  the  constitution  and  laws 
of  the  United  States,  the  governor  shall  issue  his  warrant 
when  it  is  made  to  appear  that  the  defendant  stands 
char^j^ed,  etc.  Under  that  section  it  must  appear  tliat  the 
defendant  was  a  fugitive  from  justice,  otherwise  the  gov- 
ernor has  no  power  to  issue  his  warrant.  That  section  I 
have  been  unable  to  find  prior  to  the  Itevised  Statutes  of 
1866  No  doubt  it  was  passed  prior  to  that  time;  but  it 
was  not  in  the  criminal  code  of  1858  so-called,  or  the  col- 
lation of  the  criminal  laws  in  1858,  and  doubtless  was  a 
subsequc^nt  enactment  to  section  364.  Believing  that  to  be 
true,  it  probably  was  intended  by  this  proviso  to  except 
or  exclude  from  the  prior  provisions  of  that  section  cases 
of  extradition.  *  ♦  *  No  provision  in  this  state  with 
reference  to  extradition  appears  prior  to  this  section  36 1. 
*  ♦  *  These  two  laws  were  incorporated  into  the  revision 
of  1866,  and  also  that  of  1873,  and  have  heim  <^ontinued  in 
the  statute  books  from  that  time  down  to  the  present,  and 
they  are  two  provisions  apparently  referring  to  the  same 
subjei*t.  In  that  c*ise  it  is  the  duty  of  the  court  to  har- 
monize them  if  possible. 

"Under  section  364,  when  originally  enacted,  and  until 
the  enactment  of  section  333,  there  was  no  method  pro- 
vided by  the  state  for  the  enforcement  of  that  act — no 
power  granted  by  the  state  to  the  gov(*rnor  to  issue  hi« 
warrant  in  such  cases.  The  power  was  given  and  the  duty 
imposed,  however,  by  the  United  States  statute.  ♦  ♦  ♦ 
While  the  existence  of  these  two  sections  is  something  of 
an  ancmialy  in  a  statute,  by  construing  them  together 
under  the  ordinary  rules  in  the  construction  of  stxitutes 
so  that  it  may  be  possible  that  both  may  stand,  we  con- 
clude that  section  333  is  the  only  one  which  grants  power 
from  the  state  to  the  executive  to  issue  his  warrant  for 
extradition,  and  that  the  effect  of  that  section  is  to  re- 
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Btrict  his  power  to  such  oases  as  are  provided  for  by  the 
constitution  and  laws  of  the  United  States/' 

The  langua<2:e  of  the  proviso  of  section  364  of  the  crim- 
inal cod(S  which  is  referred  to,  is: 

^^ProvidciL  That  if  any  citizen  of  this  state,  or  any  per 
son  or  persons  at  any  time  resident  in  the  same,  shall  have 
committcHl,  or  shall  Ik*  charged  with  having  committ*^, 
any  trc^ason,  f(»lony,  or  misdemeanor,  in  any  other  part  of 
the  rnittnl  States  or  territories  where  he  or  she  ought  to 
be  tried  for  such  oflfensi*,  lu^,  she,  or  they  may  be  sent  to 
the  state  or  territory  having  jurisdiction  of  the  oflfense." 

For  the  reasons  stated  by  the  learned  district  court,  we 
think  that  this  proviso  ought  not  to  be  construed  to  pro- 
vide for  extradition  in  cases  not  contemplatcnl  by  the 
fed(»ral  statute;  but  its  purpose  is  rather  to  so  limit  the 
ai)i)lication  of  section  3()4  as  not  to  interfere  with  the 
legislation  of  congress  on  the  subject  of  extradition.  No 
extradition  therefore  can  be  allowed  unless  it  appears  that 
the  accused  is  a  fugitive  from  justice. 

2.  The  first  contention  in  relator's  brief  is  that  "the 
warrant  and  return  are  insufficient  on  their  face."  One 
ground  of  this  objection  seems  to  be  that  it  does  not  suffi- 
ciently appear  upon  the  face  of  the  pai)ers  that  the  ac- 
cus(h1  is  a  fugitive  from  justice.  There  is  annexed  to  the 
requisition  an  affidavit  of  the  pros(Hniting  attorney  of  Har- 
rison county,  Iowa,  in  which  affiant  says:  "That  Tom 
Dennison,  who  is  charged  with  the  crime  of  receiving  and 
aiding  in  the  concealing  of  vStolen  property  committcMl  on 
or  about  November  8,  1892,  in  the  county  of  Harrison,  has, 
since  the  commission  of  said  crime,  actually  fled  from  the 
state  of  Iowa,  the  time  of  his  escape  being  about  Novem- 
ber 8,  1892,  and  that  he  is  now  a  fugitive  from  the  justice 
of  this  state,  and  I  have  reason  to  believe  is  at  Omaha  in 
the  state  of  Nebraska."  This  was  held  to  be  sufficient  in 
Ex  parte  Sheldon.  34  Ohio  St.  319,  327.  And  in  Roberts 
V.  ReiUji,  116  [T.  S.  80,  29  L.  (h1.  544,  it  is  said : 

"It  is  conceded  that  the  determination. of  the  fact  (that 
the  accused  is  a  fugitive  from  justice)  by  the  executive  of 
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the  state  in  issuing  his  warrant  of  arrest,  upon  a  demand 
made  on  tlxat  ground,  whether  tlie  writ  contains  a  recital 
of  an  express  finding  to  that  etfect  or  not,  must  be  re- 
garded as  sufficient  to  justify  the  removal  until  tin*  pre- 
sumption in  its  favor  is  overthrown  by  contrary  proof." 

It  is  not  necessary  that  the  writ  contain  an  express  re- 
cital that  the  governor  found  that  the  accused  was  a  fugi- 
tive from  justice.  The  fact  of  the  issuing  of  the  warrant, 
upon  demand  made  upon  that  ground,  is  sufficient  to 
justify  the  presumption  that  the  governor  so  found,  until 
that  presumption  is  ovcTthrown  by  proof  to  the  contrary. 

3.  The  foregoing  considerations  s(vm  also  to  answer  the 
objection  that  the  return  of  the  rcvspondent  is  insufficient. 
This  objection  seems  to  be  predicated  upon  the  idea  that 
the  return  to  the  writ  of  lmb(*as  corpus  must  contain  di- 
rect traversable  allegations  of  all  the  facts  upon  which 
the  extradition  proceedings  are  based.  It  is  said  in  the 
brief : 

"There  is  no  allegation,  statement  or  suggestion  that 
Governor  Cummins  or  anybody  else  presented  to  the 
governor  of  this  state  any  proof  whatever  that  Dennison 
had  fled  from  the  justice  of  the  state  of  Iowa;  no  allega- 
tion or  statement  that  Dennison  was  a  fugitive — simply 
that  the  governor  demanded  him  as  a  fugitive;  no  stat(*- 
UK^nt  or  allegation  that  he  was  charged  with  crin\e  in  tlie 
demanding  state,  but  simply  a' statement  that  he  was  de- 
nmnded  by  the  governor  as  one  charged  with  crime;  no 
statement,  averment  or  suggestion  that  the  demanding 
governor  produced  or  caused  to  be  product-d  to  the  gov- 
ernor of  this  state  a  copy  of  an  indictment  found,  or  affi 
davit  made,  before  a  magistrate,  charging  Dennison  with 
having  committed  a  crime;  no  statement,  averment  or 
nigg(»stion  that  the  executive  of  Iowa  produced  or  caused 
to  be  produced  a  coi)y  of  an  indictmc^nt  found,  or  affidavit 
made,  before  a  magistrate,  charging  Dennison  with  having 
committcHl  a  crime,  either  certified  or  otherwise." 

Some  of  the  things  above  sugg(»st(*d  are  shown  in  the 
application  itself  for  the  writ  of  habeas  corpus.     Others 
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ari^  recited  in  the  return, and  in  the  warrant  of  the  gov- 
ernor which  aeeonipanies  it.  There  was  annexed  to  the 
application  for  tlie  writ  of  habeas  corpus  a  copy  of  the 
indictment  and  of  the  aiTfidavit  of  the  county  attorney  of 
Harrison  county,  Iowa,  alleging  that  the  accused  is  a 
fugitive  from  justice.  Tlie  return  to  the  writ  alleged  the 
finding  of  the  indictment  by  the  grand  jury  of  Harrison 
county,  and  that  thcTcaftcr  application  in  due  form  was 
made  to  the*  goveraor  of  the  state  of  Iowa  for  a  requisition 
upon  the  governor  of  the  state  of  Nebraska,  upon  a  show- 
ing that  said  Dennison,  after  the  commission  of  said  crime 
and  upon  the  8th  day  of  November,  1892,  actually  fled 
from  th(»  state  of  Iowa,  and  was  at  the  city  of  Omaha  in 
the  state  of  Nebraska,  It  was  also  alleged  that  the  gover- 
nor of  Iowa  issued  his  requisition  in  due  form,  and  that 
ther(»after  the  riHiuisition  so  issued  by  the  governor  of  the 
state  of  Iowa  was  duly  presentcnl  to  and  honored  by  the 
govcTuor  of  the  stiite  of  Nebraska,  and  that  thereupon  the 
governor  of  the  state  of  Nebraska  issued  and  delivered  to 
r(\s[)ondent  his  warrant  for  the  extradition  of  said  Den- 
nison to  the  state  of  Iowa.  A  copy  of  the  warrant  is  set 
out  in  the  return,  and  the  recitals  thereof  are:  "Whereas, 
Albert  B.  Cummins,  governor  of  the  state  of  Iowa,  has 
demand(»d  of  the  governor  of  this  state  Tom  Dennison, 
charged  with  the  criuu*  of  reciving  and  aiding  in  the  con- 
cealing of  stolen  i)roperty,  as  a  fugitive  from  justice  from 
said  state  of  Iowa,  and  complied  with  the  requisites  in 
that  cas(*  nuule  and  provided,"  In  Roberts  v.  Rnlly^ 
inpra,  it  is  held  that  a  d(H*ision  of  the  governor  as  ex- 
pi*(»ssed  in  the  warrant  "is  sufficient  to  justify  the  removal 
(of  the  accused)  until  the  presumption  in  its  favor  is 
ov(Tthrown  by  contrary  proof."  In  Hyatt  v.  Corkran,  188 
U.  S.  r)91,  23  Sup.  Ct.  Kep.  456,  the  return  to  the  writ  of 
habeas  corpus  "was  to  the  effect  that  the  relator  was  held, 
by  virtue  of  a  warrant  of  the  governor  of  New  York,  and 
a  copj'  of  it  was  annexed.  ♦  ♦  ♦  No  other  paper  was 
returned  by  the  chief  of  police  bearing  upon  his  right  to 
detain  the  relator."    The  issue  was  made  by  the  filing  of 
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an'aflSdavit  on  the  part  of  the  relator  which  traversed  this 
return,  and  which  set  up  the  facts  relied  upon  to  show 
that  the  extradition  of  the  relator  was  unwarranted.  Au- 
thorities cited  by  relator  upon  the  general  rules  of  code 
pleading  are  not  applicable.  It  would  seem  that  the  find- 
ing by  the  governor  that  accused  is  a  fugitive  from  justice, 
which  finding  is  suflRciently  declared  by  issuing  his  war- 
rant, is  conclusive,  at  least  so  far  as  to  place  the  burden 
upon  the  accused  to  make  it  appear  that  he  is  not  a  fugi- 
tive from  justice.  The  decisions  of  the  supreme  court  of 
the  Unit(^d  States  upon  the  subject  of  extradition  between 
states  are  binding  upon  all  persons  and  upon  all  courts, 
and  there  can  be  no  doubt  that,  under  the  decisions  of  that 
court  above  reftnTed  to,  the  return  to  this  application  was 
prima  facie  sufficient. 

4.  Is  the  jud{»i»<*iit  of  the  district  court  sui)p()rt(*d  by 
the  evidence? 

"When  a  demand  of  this  character  is  made  on  the  gov- 
ernor of  a  stat(^,  two  questions  are  presented  to  him: 
First,  is  the  person  di^nmndwl  substantially  chargtHl  with 
a  crime  against  the  laws  of  the  state  from  whose  justice 
it  is  alleg(»d  that  he  has  fled,  by  an  indictment  or  affidavit 
properly  certified?  Second,  is  he  a  fugitive  from  justice 
from  the  state  demanding  him?"    Bruce  v.  liai/ner,  124 

Fed.  481. 

When  the  accused  is  in  custody  under  the  governor's 
warrant,  it  is  nec(^^sary  for  him,  in  order 'to  obtain  his 
discharge  by  the  courts  upon  a  writ  of  habeas  corpus,  to 
make  it  appear,  either  that  he  is  not  "substantially 
charged  with  a  crime  against  laws  of  the  stiit(»  from  whose 
justice  it  is  alleged  that  he  has  fle<l,  by  an  indictment  or 
affidavit  properly  certified,"  or  that  he  is  not  a  fugitive 
from  justice  from  the  state  demanding  him.  ^Vhen  it  is 
made  properly  to  appear  to  the  court  upon  what  showing 
the  governor  acted,  it  becomes  a  question  of  law  for  the 
court  to  determine  whether  or  not  the  accused  has  been 
substantially  charged  with  a  crime  against  the  laws  of  the 
demanding  state.    If  the  governor's  warrant  upon  which 
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he  18  held  recites  the  proceedings  had  before  the  goTemor, 
from  which  it  appears  that  the  accused  was  so  substan- 
tially charfxed,  it  would  seem  from  the  cases  above  cit^etl 
that  the  presumption  is  that  the  proceedings  before  tho 
governor  were  regular  in  that  regard.     If  the  original 
papers  descriluHl  in  the  n^citals  of  the  governor's  warrant 
ixn:  before  the  court,  the  evidence  so  furnished  will,   no 
doubt,  control  the  recitals  of  the  warrant.    If  the  recitals 
of  tlie  warrant  are  not  sufficient,  and  the  relator  in  his 
applicati<m  for  the  writ  seta  out  the  original  papers  that 
w(»re  consid(*red  by  the  governor,  there  can,  of  course,  be 
no  doubt  that  the  court  befon*  which  the  procecnlings  are 
l)ending  will  consider  those  original  papei-s  in  determin- 
ing whether  the  rehitor  was  charged  with  a  crime  against 
\\w  laws  of  the  denuinding  state,  and  whether  the  require 
nients  of  the  federal  statut<»  in  that  regard  have  l>een  met. 
In  this  case,  it  appears  from  the  application  for  the  writ 
its(»lf  that  an  iudictnumt  had  Ihh^u  regularly  found  in  the 
district  court  for   Harrison  county,   Iowa,  charging  tho 
relator  with  t\w  crime  for  which  he  is  held,  and  that,  pur- 
suant thereto,  a  r(M|uest  had  bc^en  made  by  the  authorities 
of  Harrison  county  of  the  governor  of  the  state  of  Iowa 
for  his  recjuisition  upon  the  governor  of  this  state,  and 
that  accompanying  that  r(H]uest  there  was  evidence  that 
the  accused  had  fled  from  the  state  of  Iowa  and  was  then 
in  this  state.     It  api)ears  from  the  recitals  of  the  gover- 
nor's  warrant    that    a    requisition    was   made    upon    the 
governor  of  this  state  for  the  arrest  and  return  of  the 
r(^lator  upon  the  charge  Avhich  was  contained  in  the  in- 
dictment, and  it  is  also  rcnited  in  the  Avarrant  that  the 
governor  of  tlie  state  of  Iowa  in  so  doing  "complied  with 
the  r(Hiuisit(\s  in  that  cas(^  made  and  providcMl."     It  is  al- 
leged in  the  return  to  the  writ:     "Said  rtM^uisition  so  as 
aforesaid  issued  by  the  said  governor  of  the  state  of  Iowa 
was  duly  pr(\s(»nt(Hl  to  and  lumored  by  his  excellency,  John 
II.  Mickey,  gov(M*nor  of  the  state  of  Nebraska,  and  there- 
upon the  goviTuor  of  the  state  of  Nebraska  issued  and 
delivered  to  respondc^nt  his  warrant  for  the  extradition 


Vol.  72]  SEPTEMIJER  TERM,  1904.  715 


Deniiison  v.  Christian. 


of  said  Dennison  to  tlio  state  of  Iowa."  The  evidence  of 
the  r(4ator  fails  to  show  that  these  papers  were  not  b(*fore 
the  governor  of  this  state  when  his  warrant  was  issne<U 
On  tlie  otlier  liand,  the  evidence  in  the  record  ch»arh' 
shoAVS  that  all  of  these*  papers  and  proceedings  were  duly 
considered  by  the  governor.  The  relator  then  failed  to 
rnalce  it  appear  upon  the  hearing  of  his  application  for 
the  writ  of  habeas  corpus  that  he  had  not  been  substan- 
tially charged  with  a  crime  against  the  laws  of  the  state 
demanding  him,  or  that  this  fact  did  not  sufficiently  ap- 
pc^ar  before  the  governor  of  this  state  when  he  acted  upon 
the  requisition.  The  evidence  is  therefore  sufficient  to 
sui)port  the  judgment  of  the  district  court,  unless  the 
relator  has  made  it  appear  that  hewas  not  a  fugitive  from 
justice  from  the  state  demanding  him. 

5.  Upon  the  hearing  in  the  district  court  a  large  volume 
of  €»vidence  was  taken,  principally  upon  the  questicm 
whether  the  accused  was  a  fugitive  from  j&stlce.  Kome  of 
this  evidence  was  received  against  the  objection  of  the 
relator  that  it  was  incompetent  to  show  that  the  relator 
was  in  Iowa  at  the  time  of  the  allegj^l  offense,  which  was 
one  of  the  principal  questions  of  fact  controverted.  An 
(^xhibit  was  offercnl  in  (»videnc(»  which  it  was  claimed  was 
the  hotel  regist<T  of  the  Kimball  House  of  Davenport, 
Iowa.  Objecticm  was  made  that  no  sufficient  foundation 
was  laid  for  its  introduction.  The  objection  was  over- 
ruled, and  the  evid(»nce  received.  It  is  strenuously  in- 
sisted that  the  court  (*rred  in  this  ruling.  It  has  been 
frc^quently  said  by  this  court  that  the  trial  court  will  be 
presumed  to  have  based  its  decision  on  such  competent 
evidence  as  is  introduced  before  it.  And  the  judgment 
of  the  trial  court,  in  matters  tried  to  the  court  itself,  will 
not  be  reversed  because  of  errors  in  receiving  incompetent 
or  immaterial  evidence,  the  presumption  being  that  such 
evidence  was  disregarded.  In  this  caKe,  however,  it  ap- 
pears from  a  consideration  of  the  whole  record  that  the 
evidence  complained  of  was  not  disregarded  by  the  court. 
Some  of  the  judges  who  heard  the  matter  appear  to  have 
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predicated  their  judgment,  at  least  in  part,  upon  this  evi- 
dence. It  is  plausibly  ur^(Mi  that  in  such  case  the  incom- 
petent evidence  must  he  hehl  to  have  prejudiced  the  re- 
lator. But  this  cniuiot  he  so  if,  upon  consiiiTation  of  the 
competent  evidcmce  only,  any  other  decision  than  the  one 
rend(*red  must  have  lu^en  (Troueoiis.  In  tl^e  following:  dis 
cussion  of  the  sufliciency  rf  the  evidence  the  rea.sjni^  will 
hi*  given  for  th(»  conclusion  that  no  otluT  decision  could 
have  be(»n  supportc^d  upon  the  evidence  which  is  concedi*<l 
to  he  competc^nt. 

6.  In  Hyatt  w  Corlcran^  188  U.  S.  691,  it  wa-s  said: 
"It  must  appc^ar  to  the  li'overnor,  hefore  he  can  lawfully 
com])ly  with  the  demand  for  (extradition,  that  the  person 
demanded  is  substantially  charged  with  a  crime  against 
the  laws  of  the  state  from  whose  justice  he  is  allegcnl  to 
have  fled,  by  an  indictuu^nt  or  an  affidavit,  etc.,  and  that 
the  ])(*rson  demanded  is  a  fugitive  from  the  justice  of  the 
state  the  (*xeciftive  authority  of  which  makes  the  demand. 
*  •  •  The  (juestion  wlu^ther  the  person  demanded  was 
substantially  charged  with  a  crime  or  not  was  a  question 
of  law  and  open  upon  the  face  of  the  papers  to  judicial 
inquiry  upon  application  for  a  dischai^e  under  the  writ 
of  habeas  corpus;  the  question  whether  the  person  de- 
manded was  a  fugitive  from  the  justice  of  the  state  was  a 
question  of  fact  which  the  governor  upon  whom  the  de- 
mand Avas  made  must  decide  upon  such  evidence  as  he 
might  deem  satisfactory." 

Prior  to  that  derision  there  had  been  much  controversy 
and  some  conflicting  decisions  in  the  courts  of  the  several 
states  as  to  whether  the  decision  of  the  governor  that  the 
accused  was  a  fugitive  from  justice  might  be  reviewed 
judicially  in  pr<)ce(Hlings  in  habeas  corpus.  In  some  casi*s 
the  decision  of  tlu^  governor  was  thought  to  be  conclusive 
upon  the  courts,  and  in  others  it  seems  to  have  been  con- 
sidered as  open  to  investigation  as  an  original  question. 
In  Hyatt  x\  Oorkran,  supra,  it  was  shown  by  stipulations 
upon  the  record  itself  that  the  accused  was  not  in  the 
demanding  state  at  the  time  of  the  allied  commission  of 
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the  crime  charged,  and  it  was  lield  in  that  case  that,  when 
tlie  facts  from  which  it  must  follow  that  the  accused  is 
not  a  fugitive  from  justice  "are  proved  so  that  there  is 
no  dispute  in  regard  to.  them,"  the  accused  must  be  dis- 
charged.   In  the  opinion  this  language  is  used : 

"If  upon  a  question  of  fact,  made  before  the  governor, 
which  he  ought  to  decide,  there  were  evidence  pro  and  con, 
the  courts  might  not  be  justified  in  reviewing  the  decision 
of  the  governor  upon  such  question.  In  a  case  like  that, 
where  there  was  some  evidence  sustaining  the  finding,  the 
courts  might  regard  the  decision  of  the  governor  as  con- 
clusive." 

In  Bruce  v.  Raytier^  124  Fed.  481,  it  was  said  by  the 
circuit  court  of  appeals  of  the  fourth  circuit : 

"If  conflicting  evidence  has  been  submitted  to  the  gov- 
ernor of  the  state  in  which  the  person  is  found  upon  the 
<luestion  of  fact,  and  he,  considering  it,  had  decidwl  to 
deliver  the  person  demanded,  the  presumption  being  al- 
waj'S  in  favor  of  the  governor's  decision,  the  courts  will 
not  inquire  into  and  i-everse  his  decision." 

And  to  support  this  proposition  the  above  language 
from  Hyatt  r.  Corl<ra4i^  supra,  was  quoted  by  the  court. 
Tliese  are  the  latest  expressions  of  the  federal  court  upon 
this  question  that  have  bec»n  brouglit  to  our  attention. 
There  can  be  no  doubt  that  this  record  shows  that  the 
question  whether  tlie  accused  was  a  fugitive  from  justice 
was  ])efore  the  governor;  that  there  was  sufficient  evidence 
b(»fore  him  to  make  it  appear,  at  least  prima  facie,  that  the 
accus(Kl  was  a  fugitive  from  justice.  Under  the  rule  es- 
tablished by  the  federal  courts  in  the  above  cases,  this  was 
sufficient  to  justify  the  remanding  of  the  relator,  unless  it 
appeared  from  the  record  itself  that  he  was  not  a  fugitive 
from  justice,  or  was  made  to  appear  by  such  clear  and  in- 
vincible proof  that  it  can  be  said  from  the  whole  evidence 
that  there  was  no  dispute  before  the  governor  in  n^gard 
to  the  fact.  If  the  facts  from  which  it  is  to  be  determine<l 
whether  the  accused  is  a  fugitive  from  justice  are  estab- 
lished by  the  record,  or  if  they  are  so  established  by  proof 
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that  it  may  be  fairly  said  that  there  is  no  dispute  in  it^ard 
to  them,  then  the  question  would  become  a  question  of  law 
to  be  determined  by  the  court  upon  the  habeas  corpus 
proceedings,  but,  if  it  appear  that  there  was  evidence 
before  the  governor  that  was  substantially  conflicting  in 
regard  to  the  facts  upon  which  this  question  is  to  be 
determined,  the  responsibility  of  determining  the  question 
rests  with  the  governor. 

The  relator  undertook  to  prove  that  he  was  not  in  the 
state  of  Iowa  at  the  alleged  time  of  the  offense  charged 
against  him.  There  is  no  doubt  of  the  competency  of  this 
proof,  nor  that,  if  this  fact  was  conclusively  shown  upon 
the  record,  or  was  so  proved  that  it  could  be  said  that 
there  was  no  substantial  dispute  in  regfird  to  it,  it  wouhl 
require  the  discharge  of  the  accused.  To  establish  this 
proposition,  the  relator  himself  testified  that  he  was  in 
Omaha,  Nebraska,  from  the  end  of  Octol>er,  1S92,  down  to 
the  first  of  elanuary,  1893;  that  on  the  night  of  November 
4  he  stayed  at  the  Arcade  hotel,  in  Omaha,  and  that  he 
was  not  at  any  time  during  the  period  from  that  time  to 
the  first  of  January  following  in  the  state  of  Iowa.  He 
produced  several  witnesses  who  corroborated  him  in  these 
statements.  Although  the  occurrence  was  some  12  years 
before  this  hearing,  these  witnesses  testiflinl  that  their  at- 
tention had  biH^n  particularly  called  to  the  facts  at  the 
time,  and  their  testimony  was  positive  that  he  was  not  out 
of  the  city  of  Onuiha  during  that  time.  There  are  cir- 
cumstances tending,  at  least  in  some  degrtx^,  to  discredit 
this  testimony,  and  ev(*n  though  there  were  not,  the  state- 
ments of  these  witnesses  are  contradicted  by  other  evi- 
dence; and  without  going  into  a  detailed  statement  of  the 
evidence  that  was  adduced  upon  this  point,  it  is  sufficient 
to  say  that  the  testimony  of  these  witnesses  is  not  of  such 
a  character,  in  view  of  the  other  evidence  in  the  record, 
as  to  enable  us  to  say  that  the  matter  was  established  be- 
yond dispute.  It  seems  clear  therefore  that  the  evidence 
upon  the  hearing  in  the  district  court,  which  is  conceded 
to  be  comp<?tent,  shows  that  all  questions  of  fact  necessary 
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to  a  determination  of  the  matter  were  fairly  controverted 
before  the  governor.  That  being  the  case,  the  rule  now 
established  by  the  federal  courts  precludes  the  courts  from 
reviewing  those  questions  upon  liabeas  corpus  proceedings. 
The  great  delay  in  beginning  the  proce(»dings  for  extradi- 
tion, and  all  facts  bearing  upon  the  question  whether  the 
accused  is  a  fugitive  from  justice,  would  be  duly  con- 
sidered by  the  governor. 

Objection  was  made  to  tlie  cross-examination  of  the 
relator,  and  it  seems  that  upon  this  cross-examination 
matters  were  inquired  into  that  had  no  relevancy  to  the 
ijuestions  being  inv(»stigated;  but,  from  the  view  that  we 
take  of  the  effect  of  the  coinp(»tent  evidc^nce  in  this  case, 
and  considering  that  the  evidence  was  to  bo  weighed  by 
the  court  itself,  we  cannot  s(»e  that  any  prejudicial  error 
against  the  relator  was  committed. 

The  judgment  of  the  district  court  was  the  only  one 
possible  upon  the  evidence  before  it,  and  is 


Affirmed. 


Fred  Escii  v.  Lizzie  Graue. 

Piled  Decemrer  7,  1904.    No.  13,682. 

1.  Bastardy:  Trial.     It  Is  not  error  for  the  court,  on  the  trial  of  a 

bastardy  case,  to  refuse  to  order  or  cause  to  be  removed  from 
the  court  room  a  child  less  than  five  months  old,  brought  by 
the  prosecutrix  with  her  to  the  witness  stand,  where  such  child 
was  not  exhibited  to  the  jury,  and  no  comparison  was  made  be- 
tween it  and  the  alleged  father. 

2.  Testimony  of  Prosecutrix.   In  such   a  case,  the  testimony  of  the 

prosecutrix  that  she  was  the  mother  of  a  lastard  child;  that  it 
was  born  on  a  certain  date;  that  it  is  a  girl,  and  the  accused 
is  its  father,  together  with  the  fact  that  she  brought  a  child  with 
her  to  the  witness  stand,  is  sufficient  to  warrant  the  inference 
that  such  child  was  born  alive,  and  was  living  at  the  time  of  the 
trial. 

3.  Evidence  examined,  and  held  sufficient  to  sustain  the  verdict 
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Error    to    the    district    court    for    I-ianca??ter    county: 
Albert  J.  Cornish,  Judge.    Affirmed. 

Rose  d  Comstoek,  for  plaintiff  in  error. 

BilliiujsUy  &  Greene  and  If.  H,  Hagelin,  contra. 

Barnes,  J. 

Preil  Ksch,  lioreinafter  calUnl  the  plaintiflF,  prosecutes 
error  from  a  judgment  of  the  district  court  for  Lancaister 
county,  by  which  he  was  found  to  be  the  father  of  the 
bastard  child  of  Lizzie  Graue,  and  was  adjudged  to  pay 
flOO  a  yiar  f(»r  10  yeai-s,  and  the  sum  of  150  a  year  for 
4  years  thcn^after  for  its  support,  together  with  the  costs 
of  the  i)n  scH-ution. 

1.  It  is  c()ntend(»d  by  the  plaintiff  that  the  court  erre<l 
in  allowing  the  child  in  question  to  remain  in  the  court 
room  during  the  trial.  It  ai)i)ears  that  the  prosecutrix 
came  into  court  with  the  child,  which  was  less  than  5 
m(mtlis  old,  in  her  arms;  that  nothing  was  said  about 
the  matter  uutil  the  close  of  the  plaintilT's  evidence,  and 
at  a  time  wlien  the  cries  of  the  child  disturbtnl  the  counsel 
in  his  examination  of  one  of  the  witnesses.  He  then  ob- 
jected to  its  presi^nce,  and  a  controversy  between  counsel 
arose  ov(»r  tl:(»  matter.  It  does  not  appear  that  the  child 
was  exhibited  to  the  jury,  or  that  the  attention  of  that 
body  wax  in  .any  way  called  to  it,  except  as  above  stated. 
The  jury  made*  no  comi)arls(m  to  ascertiiin  whether  there 
was  any  n^semblance  between  the  child  and  its  putative 
father.  It  do(*s  a])pear,  however,  that  one  of  the  attor- 
neys for  the  prosecution  made  a  remark  calculated  to 
convey  the  impression  that  the  child  looked  like  the  plain- 
tiff in  error,  but  tlu^  remark  being  excepted  to  the  court 
said:  "The  exception  is  Avell  taken.  The  child  has  not 
been  introduced  in  evidence,  and  its  appearance  is  not  to 
be  considercMl  by  the  jury,  and  you  should  not  consider 
the  statenu^nt  made  by  counsel."     This  left  the  plaintiff 
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no  cause  of  complaint,  so  far  as  that  matter  was  con- 
cernecL 

As  the  record  stands,  we  are  called  upon  to  determine 
whether  the  mere  presence  of  the  illegitimate  child  in  the 
court  room,  and  the  fact  that  it  was  in  sight  of  the  jury, 
calls  for  a  reversal  of  the  judgment.  In  other  words,  did 
the  court  err  in  refusing  to  order  the  child  removed  from 
the  court  room.  In  the  case  of  Hanawalt  v.  StatCj  64 
Wis.  84,  the  court  said : 

"In  bastardy  proceedings  the  bastard  child  may  not  be 
exhibited  to  the  jury  for  the  purpose  of  showing  by  its 
likeness  to  the  defendant  that  it  is  his  child." 

This  rule  seems  to  have  been  approved  by  us  in  Ingram 
V.  State,  24  Neb.  33.  In  fact  it  is  believed  that  the  great 
weight  of  authority  now  holds  that  a  child  less  than  2 
years  of  age  may  not  be  exhibited  to  the  jury  for  the  pur- 
pose of  showing  its  likeness  to  the  defendant  in  a  bastardy 
proceeding.  It  will  be  observed  that  in  tliis  case  no  such 
exhibition  was  in  fact  had,  and  it  appears  that  the  court 
made  a  finding  to  that  effect  on  the  hearing  of  the  motion 
for  a  new  trial,  where  that  question  was  presented.  So 
we  hold  that  the  case  of  Hutchinson  v.  State,  19  Neb.  262, 
states  the  correct  rule.  In  that  case  it  Avas  held  not  error 
for  the  trial  court  to  refuse  to  order  or  cause  to  be  re- 
moved a  seven  months'  old  child  brought  by  the  prosecu- 
trix to  the  witness  stand,  there  being  no  reference  made 
to  it  during  the  trial  or  argument,  and  no  comparison 
being  made  between  it  and  the  alleged  father.  This  dis- 
poses of  plaintiff's  first  ground  of  error. 

2.  It  is  further  contended  that  the  evidence  in  this  case 
is  not  sufficient  to  sustain  the  verdict  or  finding  that  the 
plaintiff  herein  was  the  putative  father  of  the  child  in 
question;  and  the  particular  ground  of  this  contention  is 
that  no  evidence  was  introduced  to  show  tliat  the  child 
was  born  alive,  or  was  living  at  the  time  of  the  trial.  It 
seems  somewhat  singular  that  this  question  should  be 
urged  and  presented  after  the  strenuous  argument  of  the 
plaintiff's  counsel  that  the  child  should  have  been  ex- 
49 
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eluded  from  the  court  room,  and  should  not  have  been 
permitted  to  be  in  a  place  where  it  might  be  even  seen  by 
the  jury.  But  we  are  disposed  to  give  this  contention  our 
serious  consideration.  The  prosecutrix  testified  on  that 
question  as  follows  : 

Q.  Are  you  the  mother  of  the  child  that  has  been  born? 

A.  Yes,  sir. 

Q.  When  was  the  child  bom? 

A.  27th  of  July. 

Q.  Of  this  year? 

A.  Yes. 

Q.  Is  it  a  girl  or  a  boy? 

A.  It  is  a  girl. 

Q.  Who  is  the  father  of  that  child? 

A.  Fred  Esch. 

This  testimony  considered  with  the  fact  that  the  prose- 
cutrix appeared  in  court  with  the  child  in  her  arms,  and 
no  question  was  raised  as  to  whether  or  not  it  was  alive, 
when  born,  and  living  at  the  time  of  the  trial,  until  after 
the  verdict  was  rendered,  would  seem  to  be  sufficient  to 
sustain  said  verdict.  Again,  in  Priel  v.  Adams,  3  Neb. 
(Unof.)  305,  we  announced  the  following  rule:  "In  a 
prosecution  for  bastardy  when  it  is  proven  that  a  child 
was  born  upon  a  certain  day  it  may  be  inferred  that  it  was 
bom  alive."  This  seems  to  conclusively  settle  the  ques- 
tion. 

No  other  errors  are  assigned  or  argued  in  the  brief  of 
the  plaintiff,  and,  as  the  evidence  on  all  other  questions 
is  sufficient  to  sustain  the  verdict,  it  follows  that  the 
judgment  of  the  trial  court  was  right,  and  should  be 
affirmed. 

For  the  reasons  above  stated,  the  judgment  of  the  dis- 
trict court  is 

Affirmed. 
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H.  J.  Mays  v.  State  op  Nebraska. 

'Fmo)  Deoembeb  7,  1904.    No.  13,683. 

1.  Porgery:  Evidence.    Where,  on  the  trial  of  a  person  accused  of  ut- 

tering a  forged  check,  the  prosecuting  witness  positively  identified 
the  defendant  as  the  one  who  gave  him  the  check,  and  his  evi- 
dence was  corroborated  hy  another  witness  who  was  present  when 
the  check  was  cashed,  and  hy  the  facts  and  circumstances  sur- 
rounding the  transaction,  it  cannot  be  said  that  such  identifica- 
tion was  not  sufficient  to  sustain  a  conviction. 

2.  Alibi:  Proof.    A  defendant,  to  establish  an  aUM  must  not  only  show 

he  was  present  at  some  other  place  about  the  time  of  the  al- 
leged crime,  but  also  that  he  was  at  such  other  place  such  a 
length  of  time  that  it  was  impossible  for  him  to  have  been  at 
the  place  where  the  crime  was  committed,  either  before  or  after 
the  time  he  was  at  such  other  place. 

3.  Hearsay  Evidence.    The  testimony  of  a  witness  that  a  third  person 

had  stated  to  him  that  he  was  guilty  of  the  crime  of  which  the 
defendant  was  accused  is  hearsay  evidence,  and  therefore  not 
admissible. 


4. :    Wbitten   Statement.     An  ordinary  written  statement  of 

such  third  person  that  he  committed  the  crime  in  question, 
which  is  not  sworn  to,  and  is  not  preserved  in  the  form  of  a 
deposition,  is  not  competent  evidence,  and  should  not  be  received 
as  a  defense  to  the  prosecution. 

5.  Instruction:  Reasonable  Doubt.  We  decline  to  approve  of  the  in- 
struction given  in  this  case  defining  a  reasonable  doubt  as  set 
forth  in  the  opinion  herein,  but  in  view  of  our  former  decisions 
we  cannot  reverse  the  judgment  herein  for  the  giving  of  that 
instruction.    Lillie  v.  State y  ante^  p.  228,  followed. 

Error  to  the  district  court  for  Buffalo  county :    Bruno 
O.  HosTETLBR,  JuDGB.    Affirmed. 

William  Oaslin  and  Frank  E.  Beeman,  for  plaintiff  in 
error. 

Frank  N.  Prouty  Attorney  General,  and  Norria  Brov>n, 
contra. 
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Barnes,  J. 

The  state  prosecuted  one  H.  J.  ^lays,  in  the  district 
court  for  Buffalo  county,  on  an  information  contaiuin<r 
two  counts.  The  first  count  -cliarged  him  with  forgin.i^  a 
c(Ttain  check  purporting  to  be  signed  by  one  Martin 
Bleck,  on  the  City  National  Bank  of  Kwirney,  Nebraska, 
for  the  sum  of  f57;  and  the  second  count  charged  him 
with  utt(Ting  and  passing  said  forged  check,  knowing  the 
same  to  have  been  forged.  The  trial  resulteil  in  a  verdict 
of  not  guilty  on  the  first  count,  and  guilty  as  chargcMl  in 
the  s(*cond  count.  After  overruling  defendant's  motion 
for  a  new  trial,  the  court  sentenced  him  to  be  confincni  in 
the  state*  i)enitentiary  for  a  period  of  three  years,  and  pay 
a  fine  of  $100,  tog(»ther  with  the  costs  of  the  prosecution. 
From  that  judguient  he  prosecutes  error. 

1.  The  accused  contends  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict,  because  of  an  alleged  failure 
to  identify  him  as  the  j^erson  who  jjassed  the  check  on  the 
prosecuting  Avitness.  He  also  claims  that  the  evidence 
establishes  an  alibi;  and  these  assignments  of  error  t%ill 
be  considered  together.  An  examination  of  the  evidence 
contained  in  the  bill  of  exceptions  discloses  that  the  prose- 
cuting witm^ss,  Switz,  positively  identified  the  accused  at 
the  jail,  the  next  day  aft<T  he  was  arrested,  as  the  man 
for  whom  he  casluHl  the  check;  that  he  again  identifiinl 
him  as  positively  at  the  trial,  and  gave  such  a  circum- 
stantial account  of  the  transaction  by  which  he  took  the 
check  from  the  accused  in  payment  of  a  small  purchase  of 
goods,  and  paid  him  the  difference  of  ?38  in  cash,  as  to 
leave  no  reasonable  doubt  that  the  accused  was  the  per- 
son who  utt(»red  the  check.  Again,  the  witness  Johnson, 
who  was  present  at  the  time  the  check  was  cashed,  posi- 
tively identified  the  accused  as  the  person  who  passed  it 
on  the  complaining  witness.  In  addition  to  the  testimony 
of  these  witnesses,  other  corroborating  facts  and  circum- 
stances were  shown,  so  we  are  of  the  opinion  that  the 
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identification  of  the  accused  as  the  person  who  utterM 
the  check  in  question  was  complete. 

We  have  carefully  examined  the  evidence  to  ascertain 
what  it  shows  on  the  question  of  the  alibi  contended  for 
by  couns(*l,  and  we  are  unable  to  sustain  that  contention. 
No  witness  fixes  the  whereabouts  of  the  accused  at  any 
particular  place,  at  any  exact  point  of  time;  no  one  pre- 
tends to  definitely  fix  the  time  of  the  events  detailed  by 
his  evidence,  and  it  appears  that,  after  the  accused  was 
first  seen  on  the  evening  the  check  was  uttered,  there  was 
plenty  of  time,  before  he  was  arrested,  for  him  to  have 
visited  all  of  the  places  where  he  was  seen,  or  where  he 
claims  to  have  been  on  that  occasion.  The  rule  is  that 
"A  defendant,  to  establish  an  alibi^  must  not  only  show 
he  was  present  at  some  other  place  about  the  time  of  the 
alleged  crime,  but  also  that  he  was  at  such  other  place 
such  a  length  of  time  that  it  was  impossible  for  him  to 
have  been  at  the  place  where  the  crime  was  committed, 
either  before  or  after  the  time  he  was  at  such  other  place.'' 
Klein  V.  People,  113  111.  596.  So  we  are  constrained  to 
hold  that  the  evidence  was  amply  sufficient  to  sustain  the 
verdict. 

2.  Counsel  for  the  accused  further  contend  that  the 
court  erred  in  excluding  the  evidence  of  an  allege'd  con- 
fession of  one  Harry  ^Vilson,  who  seems  to  have  been  act- 
ing with  the  defendant  in  the  transactions  leading  up  to 
the  commission  of  the  crime  of  which  he  was  convicted. 
It  appeiirs  that  Wilson  had  broken  jail,  and  was  then, 
and  still  is,  at  large,  a  fugitive  from  justice.  He  told 
the  defendant's  counsel  and  another  that  he  was  the  one 
who  uttered  the  check;  and  left  a  written  statement  to 
that  effect  when  he  made  his  escape.  At  the  trial  counsel 
offered  to  prove  Wilson's  stat(»ment  by  his  own  evidence, 
which  offer  was  excluded.  No  authority  need  be  cited  to 
show  that  this  evidence  was  hearsay,  pure  and  simple, 
and  was  properly  excluded  for  that  reason,  if  for  no  other. 

As  to  the  written  statement,  it  was  not  sworn  to,  was 
not  preserved   in  the  form  of  a  deposition,  nor  did  it 
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possess  any  of  the  elements  which  would  render  it  com- 
petent evid(»nce  for  any  purpose  whatever,  and  the  court 
did  not  err  in  excluding  it. 

3.  Error  is  also  assigned  for  the  giving  of  paragraph 
No.  13,  of  the  court's  instructions,  as  follows: 

"A  reasonable  doubt,  as  used  in  these  instructions,  to 
justify  an  acquittal  must  be  a  reasonable  one  arising 
from  a  candid  and  impartial  investigation  of  all  the  evi- 
dence in  the  case.  A  doubt  produced  by  undue  sensibility 
in  the  mind  of  any  juror  in  view  of  the  consequences  of 
his  verdict  is  not  a  reasonable  doubt,  and  the  jury  is  not 
allowed  to  create  sources  or  materials  of  doubt  by  resort- 
ing to' trivial  or  fanciful  suppositions  and  remote  con- 
jectures as  to  a  possible  state  of  facts  differing  from  those 
establislied  by  the  evidence.  You  are  not  at  liberty  to 
disbelieve  as  jurors,  if  from  all  the  evidence  you  believe 
as  men.  Your  oath  imposes  on  you  no  obligation  to  doubt 
where  no  doubt  would  exist  if  no  oath  had  been  adniin- 
ist(^red.  If,  after  a  careful  and  impartial  examination 
and  consideration  of  all  the  evidence  in  the  case,  you  can 
say  that  you  feel  an  abiding  conviction  of  the  guilt  of  the 
d(*fendant,  and  are  fully  satisfie<l  to  a  moral  certainty  of 
the  truth  of  the  charge  made  against  him,  .then  you  are 
satisfied  beyond  a  reasonable  doubt." 

The  principles  enunciated  in  this  instruction  have  been 
approved  by  us.  See  Willis  v.  State^  43  Neb.  102.  About 
two  years  aftt»r  the  opinion  in  that  case  was*  fi^led,  Com- 
missioner Irvine,  in  Barney  v.  StatCy  49  Neb.  515,  in  dis- 
cussing this  instruction  said: 

"Whenever  a  court  undertakes  to  define  a  reasonable 
doubt,  it  opens  the  way  to  a  vast  amount  of  speculative 
reasoning  without  any  very  practical  application.  As 
said  by  Judge  Thompson,  in  his  work  on  Trials:  ^All  the 
definitions  are  little  more  than  metaphysical  paraphrases 
of  an  expression  invented  by  the  common  law  judges,  for 
the  very  reason  that  it  was  capable  of  being  understood 
and  appli(Hl  by  plain  men  in  the  jury  box.^  (2  Thompson, 
Trials,  sec.  24(13.)    The  writer  very  much  doubts  whether 
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any  confusion  has  ever  existed  in  the  mind  of  a  juryman  in 
regard  to  the  meaning  of  the  term,  except  where  that  con- 
fusion has  arisen  from  sudi  attempts  to  define  the  term," 

So  it  appears  that  by  our  later  holdings  we  have  dis- 
approved of  this  form  of  instruction,  but  have  declined  to 
reverse  a  case  simply  because  it  was  given  to  the  jury. 
Again,  it  waB  said  in  Lillie  v.  State,  v^nte^  p.  228,  after 
quoting  from  the  language  of  Mr.  Commissioner  Ievinb, 
above  quoted : 

"The  instruction  may  be  deserving  of  some  of  the  criti- 
cism it  has  provoked,  but  in  view  of  the  former  decision 
of  this  court,  we  cannot  reverse  this  judgment  solely  on 
account  of  the  giving  of  this  instruction."    . 

So,  while  Ve  do  not  approve  of  the  instruction,  we  feel 
bound  by  the  doctrine  announced  in  our  later  decisions, 
and  we  cannot  reverse  the  judgment  in  this  case  solely  on 
the  ground  of  giving  this  instruction. 

A  careful  examination  of  the  bill  of  exceptions  satisfies 
us  that  no  error  was  committed  by  the  trial  court  in  the 
admission  or  exclusion  of  evidence.  The  record  discloses 
no  reversible  error,  and  the  judgment  of  the  district  court 
is  tlierefore 

Affirmed. 


Edward  M.  Cuthbertson  v.  State  of  Nebraska. 

Filed  December  1,  1904.    No.  13,813. 

1.  Desertion  of  Wife:  Information.     In  order  to  charge  the  crime  of 

wife  desertion  under  the  provisions  of  section  212a  of  the  crim- 
inal code,  the  information  must  clearly  state  that  both  the 
abandonment  and  the  defendant's  neglect  or  refusal  to  maintain 
or  provide  for  his  wife  were  without  good  cause. 

2.  Venue.     The  prosecution   for  such   crime  must  take  place  in  the 

county  where  the  parties  resided  at  the  time  of  their  separation, 
and  where  the  wife  was  still  residing  when  the  unlawful  neglect 
or  refusal  of  the  husband  to  maintain  and  provide  for  her  oc- 
curred, although  the  first  act  of  separation  took  place  while  -the 
parties  were  temporarily  in  another  county. 
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3.  Evidence:  Review.    Where  the  evidence  on  the  question  of  the  neg- 

lect or  refusal  of  the  husband  to  maintain  or  provide  for  his  wife 
is  conflicting,  this  court  should  not  pass  on  its  sufficiency,  but 
will  leave  that  matter  for  the  determination  of  the  Jury. 

4.  Trial.     In  such  a  case  the  prosecution  should  not  be  permitted  to 

prove  acts  tending  to  show  Improper  familiarity  between  the 
accused  and  a  woman  other  than  his  wife,  where  such  acts  oc- 
curred before  the  alleged  desertion  took  place,  and  appear  to 
be  in  no  way  connected  therewith. 

Error  to  the  district  court  for  Douglas  county:  Grorge 
A.  Day,  Judge.    Reversed. 

li route  dt  liurnett  and  .4.  G.  ElUcky  for  plaintiff  in 
error. 

Frank  N.  Front,  Attorney  Qeneral,  and  Norris  Broicfi^ 
eontra. 

Barnes,  J. 

Edward  51.  Cuthbortson,  hereinafter  called  the  defend- 
ant, was  convicted  in  the  district  court  for  Douglas 
county  of  the  crime  of  wife  desertion,  under  the  provisions 
of  section  212a  of  the  criminal  code,  and  was  sentenced  to 
imprisonment  in  the  county  jail  for  a  period  of  six 
months,  and  required  to  pay  the  costs  of  the  prosecution. 
From  that  judgment  he  brings  error. 

1.  Defendant's  first  contention  is  that  the  trial  court 
erred  in  overruling  his  objection  to  the  introduction  of 
any  evidence  and  his  motion  in  arrest  of  judgment,  be- 
cause the  information  do(»s  not  charge  a  crime;  or,  in 
otlier  words,  it  does  not  allege  a  violation  of  the  provisions 
of  the  statute  in  question.  The  act,  so  far  as  it  relates 
to  the  question  involved  in  this  case,  reads  as  follows: 

•'That  every  person  who  shall,  without  good  cause, 
abandon  his  wife  and  wilfully  neglect  or  refuse  to  main- 
tain or  provide  for  her,  ♦  ♦  ♦  shall,  upon  conviction,  be 
deemed  guilty  of  a  desertion  and  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  more  than  one  year,  or 
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by  imprisonment  in  the  county  jail  for  not  more  than  six 
(6)  months.'^ 

It  is  apparent  from  reading  the  statute  above  quoted 
that  abandonment  alone,  even  without  good  cause,  is  not 
sufficient  to  constitute  the  crime  of  wife  desertion.    There 
must  also  be  a  wilful  neglect  or  refusal  to  maintain  or 
to  provide  for  the  wife,  without  good  cause.     The  law  is 
somewhat  drastic,  but  it  seems  clear  that  the  legislature 
never  intended  to  make  it  a  penal  offense  for  a  man  to 
live  separate  and  apart  from  his  wife.    Indeed,  conditions 
sometimes  arise  where  parties  cannot  well  live  together, 
and  to  continue  the  marital  relation  would  be  intolerable 
to  one  or  perhaps  both  of  them.     While  it  requires  the 
commission  of  both  acts  to  constitute  the  crime,  yet  it  is 
beyond  question  that  the  real  purpose  of  the  legislature  in 
passing  this  statute  was  to  make  it  a  penal  offense  for  a 
man,  without  good  cause,  to  neglect  or  refuse  to  main- 
tain or  provide  for  his  wife.    To  furnish  maintenance  for 
the  wife  is  a  legal  duty  which  a  husband  owes  to  her,  the 
performance  of  which  should  be  made  certain,  unless  by 
her  own  conduct  she  forfeits  her  right  to  demand  it ;  and 
when  such  forfeiture  occurs,  the  husband  may  be  said  to 
have  good  cause  for  his  neglect  or  refusal  to  perform  that 
duty.    Again,  there  can  be  no  conviction  under  the  statute 
in  question  if  it  appears  that  by  reason  of  physical  injury 
or  disability,  such  as  destroys  the  earning  capacity  of  the 
husband,  together  with  his  lack  of  property,  money  or 
estate,  he  is  unable  to  support  his  wife.    The  existence  of 
such  a  condition  would  amount  to  good  cause,  and  con- 
stitute a  complete  defense  to  a  prosecution  on  such  a 
charge.    So  we  are  of  the  opinion  that  it  was  necessary  to 
charge  in  the  information  that  both  the  abandonment  and 
the  neglect  or  refusal  of  the  defendant  to  maintain  or 
provide  for  his  wife  were  without  good  cause.    The  charg- 
ing part  of  the  information  is  as  follows : 

"That  on  the  18th  day  of  September,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  three,  Edward  il. 
Outhbertson,  late  of  the  county  of  Douglas  aforesaid,  in 
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the  county  of  Douglas  and  state  of  Nebraska,  aforesaid, 
then  and  there  being,  and  then  and  there  being  the  law- 
fully wedded  husband  of  Mildred  Cuthbertson,  then  ami 
there  unlawfully  and  without  good  cause  did  abandon  his 
said  wife,  the  said  Mildred  Cuthbertson,  and  did  then  and 
there  wilfully,  unlawfully  and  feloniously  neglect  and  re- 
fuse to  maintain  or  pro\ide  for  her,  the  said  Mildred 
Cuthbertson." 

A  fair  construction  of  the  language  above  quoted  le^ds 
us  to  the  conclusion  that  the  words  "without  good  canso" 
^PPly  to  the  charge  of  abandonment  only,  and  that  tht* 
information  fails  to  allege  that  the  defendant's  negflert 
and  refusal  to  maintain  or  provide  for  his  wife  was  with- 
out good  cause.    The  sufficiency  of  this  charge  was  ques- 
tioned at  every  stage  of  the  proceeding,  and  we  should 
not    under    such    circumstances    give    the    language    a 
strained  construction  in  order  to  hold  it  sufficient      It 
will  be  observed  that  the  prosecutor  in  attempting   t^ 
charge  the  oflFense  has  not  followed  the  language  of  the 
statute.     It  is  a  well  settled  rule  that  an  indictment  for 
a  statutory  crime  must  follow,  in  substance,  the  language 
of  the  statute.     1  Bishop,  Criminal  Procedure  (4th  ed.)> 
sec.  614.    Judge  Maxwell  in  his  work  on  Criminal  Pro- 
cedure (2d  ed.),  145,  speaking  of  indictments,  says:   "Let 
the  pleader  charge  the  offense  in  the  words  of  the  statute, 
and  if  the  offense  is  made  a  felony  by  statute  allege  that 
the  act  was  'feloniously'  done."     Indeed,  it  is  a  funda- 
mental rule  that  in  charging  a  statutory  offense  it  is  al- 
ways n(M'(»ssary,  and  generally  sufficient,  to  charge  it  in 
the  language  of  the  statute  or  its  equivalent.     We  are 
therefore  of  the  opinion  that  the  court  erred  in  holding 
the  information  sufficient  to  charge  a  violation  of  the 
statute  in  question. 

2.  The  d(»f(^n(lant's  second  contention  is  that  the  prose- 
cution took  place  in  the  wrong  county;  that  the  abandon- 
ment having  occurred  in  Dawes  county  he  could  only  be 
prosecuted  in  that  county.  An  examination  of  the  record 
discloses  that  the  defendant  and  his  wife  were  married  in 
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Douglas  county  in  1901;  that  the  city  of  Omaha,  in  that 
county,  was  their  home  or  place  of  residence  from  that 
time  until  the  early  spring  of  1903;  when,  for  a  short  time, 
they  kept  a  hotel  at  Humphrey,  in  Platte  county,  Ne- 
braska. The  evidence  does  not  show  that  they  gained  a 
residence  in  that  county,  but  it  appears  therefrom  that 
they  sold  out  their  hotel  business  and  returned  to  Omaha 
in  June,  1903;  that  defendant  sought  and  found  employ- 
ment with  the  Chicago  &  Northwestern  Railroad  Com- 
pany, which  required  his  presence  at  Chadron,  in  Dawes 
county,  and  at  other  points  in  South  Dakota  and  western 
Nebraska;  that  he  left  his  wife  at  their  place  of  residence 
in  Omaha  while  he  was  so  employed;  that  in  August  of 
that  year  he  wrote  to  her  to  visit  him  at  Chadron,  and 
sent  her  a  pass  to  that  place  with  return  transportation 
to  Omaha;  that  she  was  with  him  in  the  Black  Hills,  at 
the  Hot  Springs,  Chadron  and  other  places,  from  the  18th 
day  of  August  until  the  18th  day  of  September,  at  which 
time  they  were  stopping  at  a  hotel  in  Chadron.  On  that 
day  a  quarrel  took  place  betwetm  them,  and  the  defendant 
left  for  Holden,  Missouri,  where  he  obtained  employment 
with  Owen  Brothers.  Before  he  took  his  departure  he 
paid  his  wife's  bjU  at  the  hotel  until  the  next  day,  fur- 
nished her  with  some  money,  and  it  was  understood  that 
she  would  at  once  return  to  their  place  of  residence  in 
Omaha.  This  she  did,  and  the  defendant  was  aware  of 
that  fact,  for  he  afterwards  wrote  her  several  letters  and, 
as  he  claims,  sent  her  money  to  that  address.  As  above 
stated,  it  requires  not  only  an  abandonment,  but  also  a 
wilful  neglect  or  refusal  to  maintain  or  provide  for  the 
wife,  without  good  cause,  to  constitute  the  crime  of  wife 
desertion.  The  evidence  is  without  confliet,  that  the  de- 
fendant, on  the  21st  day  of  November,  sent  a  check  to  his 
wife  at  Omaha,  Nebraska,  for  one-half  of  the  wages  h(^ 
had  earned  up  to  that  time.  She  admits  having  received 
this  check,  but  says  that  she  never  got  it  cashed,  and  lost 
it  in  some  manner.  This,  however,  was  no  fault  of  his, 
and  his  neglect  or  refusal  to  maintain  and  provide  for 
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her  occurred,  if  at  all,  after  tluat  date.  She  was  at  that 
time  living  at  their  former  place  of  residence  in  Douglas 
county,  and  the  crime  was  committcHl,  if  at  all,  in  that 
county,  ^tate  i\  ^Vrhcr,  48  ilo.  App.  500;  State  t\  Satch- 
well,  68  3i[o.  App.  39.  It  is  (inite  immaterial  where  the 
first  act  of  separation  occurs,  if  siicli  act  is  foUowtnl  by  a 
wilful  refusal  to  support  at  the  place  previously  pro- 
vided by  the  husband  and  considered  by  them  as  their 
home.  The  county  in  which  the  home  is  fixes  the  venue  of 
the  offense.  Under  the  facts  in  this  case  a  prosecution 
could  not  have  be(»n  maintained  in  Dawes  county,  and  the 
defendant's  contention  on  this  point  cannot  be  sustaintnl. 

3.  It  is  next  contc^ndtMl  that  the  evidence  does  not  war- 
rant a  conviction  on  the  merits.  The  defendant  aduiits 
that  he  abandonc^l  his  wife  on  the  18th  day  of  Sei»tember, 
1903,  at  Chadron,  in  Dawes  county,  Nebraska;  but  he 
emphati(*ally  deni(\s  that  he  has  neglected  or  rc»fused  to 
maintain  or  i)rovide  for  her,  and  vigorously  contested  that 
question  at  the  trial.  It  is  shown  that  at  least  for  a  time 
thereafter  he  did  maintain  and  provide  for  her.  As  to 
whether  or  not  he  refused  and  neglected  to  p(*rfi)rin  that 
duty  after  the  21st  day  of  November,  1903,  the  evidence  is 
conflicting.  In  such  a  case  it  is  not  the  province  of  this, 
court  to  pass  on  the  sufliciency  of  the  evidence.  That 
matter  must  be  left  for  the  determination  of  the  jury. 

4.  The  defendant  also  assigns  error  in  the  admission  of 
certain  evidence  on  the  part  of  the  prosecution.  The  as- 
signment is  subdivi<led  into  several  propositions,  but  one 
of  which  requires  our  (consideration.  It  appears  that  the 
trial  court,  over  proper  ol)jections,  received  the  evidence 
of  one  Clara  Lyon,  which  tc^nded  to  prove  acts  of  improper 
familiarity  betw(^n  the  defendant  and  a  dining-room  girl 
at  the  hotel  in  Chadron,  at  a  time  prior  to  the  date  of  the 
alleg<Hl  abandonment,  which  seems  to  be  in  no  way  con- 
nected with  that  act,  or  with  his  subsequent  negh^ct  or 
refusal  to  maintain  or  provide  for  his  wife.  This  evidence 
certainly  did  not  establish  or  tend  to  establish  the  charge 
set  forth  in  the  information.    It  must  have  discredited  the 
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defendant  before  the  jury,  and  its  admission  was  preju- 
dicial error. 

As  to  the  other  propositions,  it  is  sufficient  to  say  that, 
while  the  prosecution  was  required  to  prove  a  negative 
and  thus  establish  want  of  good  cause,  yet,  such  proof  is 
sufficient  if  the  evidence  shows  that  the  husband  has  the 
ability  to  support  the  wife,  and  that  she  has  not  so  con- 
ducted herself  as  to  furnish  good  cause  for  his  desertion. 
If  any  of  the  evidence  excepted  to  was  incompetent  for 
that  purpose,  the  court,  in  the  event  of  another  trial,  will, 
without  doubt,  exclude  it. 

For  the  errors  above  mentioned,  the  judgment  of  the 
district  court  is  reversed  and  the  cause  is  remanded  for 
further  proceedings  according  to  law. 


Reversed. 


Union  Pacific  Railroad  Company  v.  John  Westlund, 
Administrator.* 

FnJSD  Decembeb  7,  1904.    No.  13,203. 

Error  to  the  district  court  for  Dawson  county :  Homeb 
M.  Sullivan,  Judge.    Reversed. 

John  N,  Baldwin  and  Edson  Rich,  for  plaintiff  in  error. 

Warrington  &  Stewart,  George  W.  Thomas,  H.  M.  Sivr 
clair  and  Roscoe  Pounds  contra. 

Ames,  C. 

The  record  in  this  case  is  substantially  identical  with 
that  in  Union  P.  R.  Co.  v.  Fickenscher,  ante,  p.  187,  and 
the  opinion  in  that  case  is  therefore  decisive  of  this. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Oldham,  0.,  concurs. 


•  Rehearing  allowed.    See  opinion,  p.  734,  poat. 
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By  the  Oonrt :  For  the  reasons  stated  in  the  forgoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  December 
7y  1906.    Judgment  of  reversal  adhered  to: 

Sboowiok,  0.  J. 

This  action  was  brought  in  the  district  court  for  Dawson 
county  to  recover  damages  caused  by  a  fire  alleged  to  have 
originated  in  the  carelessness  of  the  defendant.  The  case 
was  argued  and  submitted  with  the  motion  for  rehearing 
in  the  case  of  Union  P.  B.  Co.  v.  Fickenscher^.  ante,  p. 
187,  and  for  the  reasons  stated  in  the  opinion  in  that 
case,  the  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Rbversed. 


samuett.  eccles  v.  united  states  fidelity  &  guaranty 

Company. 

Filed  Decebcbeb  7,  1904.    Na  1S,646. 

SuretiM  upon  an  official  bond  are  liable  for  a  statutCNry  penalty  in- 
enired  by  their  principal  by  taking  illegal  fees. 

Error  to  the  district  court  for  Gage  county :  John  S. 
Stull,  Judge.    Reversed. 

A.  Hardy,  for  plaintiff  in  error. 
Hazlett  d  Jacky  contra. 

Ames,  OL 

Defendant  in  error  signed,  as  surety^  the  official  bond  of 
one  W.  H.  Walker  as  a  justice  of  the  i)eace.  This  action 
was  brought  upon  the  bond  against  Walker  and  his  surety 
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to  recover  the  statutory  penalty*,  of  $50  for  an  alleged  re- 
ceipt by  the  former  of  illegal  fees  in  his  official  capacity. 
The  defendants  answered  separately,  and  there  was  a  trial 
and  verdict  for  the  plaintiff.  Upon  motion  the  conrt  set 
aside  the  verdict  and  granted  a  new  trial  as  to  the  surety, 
but  denied  a  like  motion  by  Walker.  Afterwards  the  court 
sustained  a  motion  by  the  surety  to  dismiss  the  action  as 
to  it,  on  the  ground  that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  it.  From 
the  judgment  of  dismissal  the  plaintiff  prosecutes  error. 

It  is  not  disputed  that  the  defendant  in  error  was  law- 
fully obligated  as  surety  upon  the  official  bond  of  Walker, 
which  it  was  doubtless  capable  of  becoming  by  estoppel,  if 
not  otherwise;  and  the  sole  question  properly  presented 
for  decision  is  whether  a  surety  upon  an  official  bond  is 
liable  for  a  statutory  penalty  incurred  by  his  principal  by 
taking  illegal  fees.  We  think  the  answer  should  be  in  the 
affirmative.  It  was  so  decided  by  this  court  in  Kane  i;. 
Union  P.  R.  Co,,  5  Neb.  105,  and  again  in  Phoenix  Ins.  Go. 
V.  McEvony,  52  Neb.  566.  We  do  not  see  how  it  can  be 
held  otherwise  than  that  the  justice  committed  the  offense 
complained  of  by  virtue  of  his  office.  He  collected  a  gross 
sum  as  his  taxable  costs  or  fees  in  a  suit  before  him,  and 
the  illegal  charge  was  an  item  contributing  to  that  amount, 
so  that  the  act  was  an  inseparable  part  of  his  official  con- 
duct, and  the  statute  denouncing  the  penalty  treats  the 
taking  of  illegal  or  extortionate  fees,  in  terms,  as  an 
official  act.  Sec.  34,  ch.  28,  Compiled  Statutes,  1903  (An- 
notated Statutes,  9060).  Counsel  for  defendant  in  error 
are  mistaken  in  supposing  that  Snyder  v.  Gross,  69  Neb. 
340,  and  State  v.  Porter,  69  Neb.  203,  are  in  conflict  with 
the  foregoing.  The  former  of  these  latter  cases  was  an 
instance  in  which  it  was  attempted  to  hold  the  sureties  of 
a  justice  of  the  peace  liable  for  an  act  entirely  foreign  to 
any  duty  enjoined  upon  him  in  connection  with  his  office, 
and  in  the  latter  of  them  it  was  sought  to  recover  fees  re- 
ceived for  services  not  attempted  to  be  required  of  the 
secretary  of  state,  but  of  the  person  who  happened  to  hold 
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that  office  ajB  a  siipposinl  member  of  an  unconstitutionallT 
and  illegally  constitutcnl  official  board  or  commission.  He 
certainly  did  not  n^ceive  them  by  virtue  of  his  office  as 
secretary  of  state,  and,  in  the  opinion  of  the  writer,  the 
decisicm  poes  to  the  furthest  limit  of  linguistic  propriety 
in  saying  that  they  wiTe  taken  by  color  of  that  office.  They 
were  taken  under  color  of  the  void  statute. 

We  are  of  opinion,  therefore,  that  the  judgment  of  the 
district  court  dismissing  the  action  as  to  the  defendant  in 
<»rror  is  erron«)us,  and  recommend  that  it  be  reversed 
and  a  new  trial  granttnl. 

Oldham,  C,  concurs.    Letton,  C,  not  sitting. 

By  the  Court:  F'or  the  reasons  statc^d  in  the  foregoing 
opiniim,  it  is  ordt^rtnl  that  the  judgment  of  the  district 
court  dismissing  tiu^  action  as  to  the  defendant  in  error  be 
reversed  and  a  new  trial  granted. 

Reversed. 


FllED  P^ELSCn  ET  AL.  V.  ALICE  BaBB  ET  AL. 
Fjuex)  Decembeb  7,  1904.    No.  13,460. 

1.  Jury:  Impaneling:  Discretion  of  Trial  Cornr.     A  trial  court  has  a 

large  discretion  in  sustaining  challenges  for  cause  of  persoiiB 
drawn  as  talesmen  to  serve  as  jurors,  and  its  exclusion  of  sucb  n 
person  cannot  be  successfully  assigned  for  error  when  it  Is  not 
shown  by  the  party  objecting  that  by  reason  thereof  an  incom< 
petent  juror  has  been  included  in  the  panel,  and  it  does  not  appear 
that  the  court  has  committed  an  abuse  of  discretion. 

2.  Sevlew.     The  mere  fact  that  a  bailiff  who  summoned  a  talesman 

who  served  as  a  juror  was  afterwards  called  and  testified  aa  a 
witness  for  the  successful  party  is  not  assignable  for  error. 

3.  Verdict.    Under  the  circumstances  of  this  case  the  damages  awarded 

by  the  verdict  are  not  so  exorbitant  as  to  be  evidence  that  they 
were  assessed  under  the  influence  of  passion  or  prejudice. 

4.  Action  for  Personal  Injuries:  Tuial.    Although  a  plaintiff  in  an 

action  to  recover  damages  for  personal  injuries  may  be  permitted 
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to  show  bis  wounds  and  contusions  to  the  jury,  it  may  be  revers- 
ible error  to  permit  a  dramatic  exhibition  by  him  in  the  presence 
of  the  jury  as  a  demonstration  of  the  extent  of  his  physical  dis- 
abilities. 

6.  Joint  Petition  in  Error.  When  two  or  more  persons  join  In  a  peti- 
tion in  error  In  this  court,  no  error  can  be  availed  of  that  is  not 
prejudicial  to  both  or  all  of  them. 

Ebror  to  the  district  court  for  Stanton  county:  Guy 
T.  Graves,  Judge.    Affirmed. 

Barnhart  &  Free^  for  plaintiffs  in  error. 

W.  W.  Young,  WiUiam  V.  Allen  and  Willis  E.  Reed, 
contra. 

Ames,  C. 

This  is  an  action  by  a  married  woman,  in  her  own  behalf 
and  as  next  friend  of  her  two  minor  children,  to  recover 
damages  from  the  defendants,  a  saloon  keeper,  and  the 
surety  on  his  bond,  for  having  incapacitated  the  husband 
and  father  by  causing  his  intoxication,  and  for  personal 
injuries  resulting  therefrom.  There  is  sufficient  evidence 
in  the  record  to  justify  the  jury  in  having  found  the  fol- 
lowing facts  embraced  within  the  issues  made  by  the 
pleading,  and  they  will  therefore  be  stated  as  though  not 
in  dispute.  There  was  a  verdict  for  the  plaintiffs  for 
|2,000,  from  a  judgment  on  which  the  defendants  prose- 
cute   error. 

Tlie  husband  was  a  man  about  51  years  of  age,  who  was 
afflicted  with  congenital  curvature  of  the  spine,  but  was 
otherwise  in  good  health,  or,  ^t  least,  sufficiently  so  to 
earn,  and  he  did  earn  until  the  happening  of  the  event 
complained  of,  sufficient  money  to  support  his  family  in 
the  degree  of  comfort  usual  or  customary  in  his  station  in 
life,  which  was  that  of  a  common  laborer.  He  was  not 
accustomed  to  steady  employment,  but  earned  his  liveli- 
hood by  doing  odd  and  miscellaneous  jobs  such  as  are  ob- 
50 
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tainable  by  a  man  of  all  work  owning  a  team  and  wagon 
in  a  thriving  village  of  several  hnndred  inhabitants.     lie 
had  lived  in  the  village  a  good  many  years,  and  his  earn- 
ings varied  from  ?600  to  f  900  a  year.  The  exact  amount  is 
not  ascertainable,  but  sufficient,  as  already  said,  to  sup- 
port his  family  comfortably,  and  to  clothe  his  children 
decently  and  enable  them  to  attend  the  public  schools. 
He  was,  however,  as  was  well  known  in  the  community  and 
to  the  defendant  Felsch,  addicted  to  the  excessive  use  of 
intoxicating  liquors,  which,  possibly  in  some  d^ree  on 
account  of  nervous  instability  connected  with  his  malady 
al)Ove  mentione<l,  affected  him  injuriously.    On  the  morn- 
ing of  the  15th  day  of  November,  1901,  Babb  visited  the 
saloon  of  the  d(*fendant  Felsch,  and  became  extremely  in- 
toxicated by  li(iuors  which  he  procured  and  drank  therein. 
Immediately  upon   leaving  the  saloon   he  attempted   to 
ascend  a  stairway  of  an  adjoining  building,  and,  because 
of  his  intoxication,  fell  some  distance  to  the  foot  of  the 
stairs,  where  he  was  shortly  afterwards  found  insensible 
and  r(»mov(Hl  to  his  home.    There  was  a  contusion  on  the 
left  side  of  the  head,  but  the  patient  Shortly  afterwards 
r(HOV(T(Ml  consciousness  and  the  control  of  his  physical 
and    mental    faculticNs.     Two    or    three    days    afterwards 
paralysis  of  the  right  side  suix^iwened  to  the  extent  of 
practical  helph^ssnc^s,  and  continued  thence  to  the  time 
of  the  trial,  and  is  seinningly  permanent.    There  is  a  con- 
flict in  the  evi<lence,  or  rather  it  is  conjectural  from  the 
evid(*nce,  whetluT  the  paralysis  arose  from  the  wound  on 
the  head,  or  the  shook  of  the  fail,  or  from  the  disease  or 
malformation  of  the  spinal  column,  or  from  the  effects  of 
wounds  rcHM^ved  many  years  previously,  or  from  a  condi- 
tion of  the  systcMU  induciMl  by  a  long  habit  of  drunkenness, 
or  from  the  united  influence  of  all  or  some  of  these  condi- 
tions.   >A'e  do  not  deem  ourselves  more  capable  of  making 
an  intelligent  guess  in  the  premises  than  were  the  jury, 
and  shall  not  attempt  to  revise  their  finding. 

The  first  asslgnnumt  of  error  is  that  the  court  excused 
a  juror  drawn  as  a  talesman  upon  the  objection  that  the 
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sheriff  had  "failed  to  carry  out  the  instruction  of  the  court 
in  summoning  from  the  body  of  the  county  and  outside  of 
Stanton  and  the  precinct  where  this  transaction  took 
place."  Under  the  circumstances  of  local  excitement  con- 
cerning the  litigation,  we  do  not  think  the  court  err(Ml, 
especially  inasmuch  as  it  is  not  contended  that  an  e(iually 
competent  and  impartial  juror  was  not  substituted  in  his 
place.  A  trial  court  has  and  ought  to  have  a  wide  dis- 
cretion in  sustaining  challenges  for  cause,  especially  in 
cases  of  persons  called  as  talesmen,  whose  incompetency 
may  be  apparent  in  many  ways  difficult  to  reflect  from  the 
record  of  an  examination  upon  a  voir  dire. 

It  is  secondly  assigned  for  error  that  a  talesman  who 
was  called,  and  who  served,  in  subvstitution  for  the  one 
above  mentioned,  was  summoned  by  a  bailiff  who  was 
afterwards  sworn  as  a  witness  for  the  plaintiff ;  but  as  no 
complaint  is  made  with  reference  to  the  competency  of  this 
juror,  and  as  it  does  not  appeiir  that  the  bailiff  acted  cor- 
ruptly or  was  interested  in  the  suit,  the  fact  does  not  ap- 
pear to  be  material. 

It  is  next  complained  that  the  damagt^  are  excessive, 
appearing  to  have  been  given  under  the  influence  of  passion 
or  prejudice,  the  ground  of  the  complaint  being,  in  sub- 
stance, that  Babb  was  before  the  happening  of  the  injury 
a  physical  and  moral  wreck  from  some  or  all  of  the  causes, 
other  than  the  fall,  above  detailed,  and  that  his  ability 
and  usefulness  as  a  wage  earner  had  ceased  to  be  of  any 
appr(?ciable  value  or,  at  all  events,  were  of  ver^^  much  less 
value  than  the  sum  awarded.  But  this  is  not  the  whole  of 
the  story.  However  small  may  have  been  his  earning 
capacity  before  the  injury,  he  was  not  before  that  time, 
as  he  has  been  since  and  apparently  will  continue  to  be,  a 
confirmed  invalid  and  a  burden  upon  his  wife  and  children 
for  his  own  subsistence  and  for  nursing  and  medical  at- 
tendance. These  and  like  circumstances  would  have  been 
properly  taken  into  account  by  the  jury,  and  doubtless 
were  so,  in  determining  the  amount  of  the  recovery.  That 
their  consequences  were  and  are  largely  conjectural  goes 
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without  saying,  but  greater  certainty  is  not  attainable  in 
sudi  easels,  au.l  the  inf(T(»nces  to  be  drawn  from  thc^ni  are 
p(H:'uliarly  within  the  province  of  the  jury,  and  we  do  not 
f(H*l  warranted  in  saying  that  $2,000  is  so  obviously  an  ex- 
orbitant award  as  to  warrant  the  presumption  that  they 
were  influenc(Hl  by  improper  motives. 

There  is  one  other  circumstance  of  the  trial,  disclosed 
by  the  record  and  coinplaincKl  of  by  the  plaintiffs  in  error, 
which  tends  to  support  the  complaint  of  the  plaintiflfs  in 
error  in  this  regard,  and  which,  if  we  I'cgarded  the  damages 
allowed  as  in  any  considerable  degrc*e  too  liberal  in 
amount,  would  in  our  opinion  rcniuire  a  reversal.  Babb 
was  produciHl  and  sworn  as  a  witness  for  the  plaintiffs 
at  the  trial,  and  in  the  coursi^  of  his  examination  in  chief 
the  following  comedy  was  enact (^d.  We  quote  from  the 
brief  of  the  plaintitT  in  error,  the  corrcn^tness  of  which, 
in  this  particular,  is  not  disputed: 

Q.  Now,  Mr.  Babb,  I  wish  you  would  get  down  here,  if 
you  can  walk,  and  show  how  you  walk,  and  if  not,  you — 

The  counsel  for  the  plaintiii's  at  this  time  ask  the  wit- 
ness to  pr(\s(»nt  his  right  arm  and  k*g,  and  in  fact  his  whole 
person  to  the  jury  for  examination,  and  exhibit  to  them 
his  capability  to  walk  and  handle  articles  with  his  hands. 
To  this  n^quest  the  defendants  object  for  the  reason  that 
it  is  not  in  the  form  of  a  question,  iKMug  an  exhibition  to 
the  jury,  and  is  not  sufliciently  defined  as  to  give  counsel 
for  the  defense^  an  opportunity  to  know  what  to  expect  as 
a  result  ObjcH-lioii  overrultnl:  To  which  ruling  the  de- 
fendants except.  The  witiK^ss  here  came  down  ott'  the  wit- 
ness stand  without  assistance,  and  with  the  assistjinee  of 
his  wife  took  ofT  his  coat  and  rolled  up  his  sleeve. 

Q.  Kaise  up  that  arm,  if  ycm  can,  Mr.  Babb.  (Witness 
raises  his  arm  up  partially.) 

Q.  Take  hold  of  that  chair.  (Witnc^ss  endeavors  to 
raise  chair,  and  moves  it  a  little.) 

(i.  Is  that  the  best  you  can  do  with  it? 

A.  Yes,  sir.     ( Witn(»ss  turns  up  his  sleeve  on  left  arm.) 

Q.  You  may  state  if  there  is  any  feeling  in  this  left  arm- 
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A.  Not  to  amount  to  anything.  I  can  feel  the  touch, 
but  cannot  feel  a  pin  if  stuck  in. 

Q.  Can  you  lift  with  that  arm? 

A.  Yes,  sir. 

To  this  procedure  the  defendants  interposed  an  objec- 
tion on  tlie  ground  of  improper  examination  of  the  wit- 
ness, which  was  overruled. 

It  is  a  too  well  settled  rule  in  this  court  to  call  for  fur- 
ther discussion  that  the  plaintiff  in  an  action  for  damages 
for  personal  injuries  may  be  permitted  to  exhibit  to  tlie 
jury,  if  he  can  do  so,  the  contusions  and  wounds  of  which 
they  consist.  Such  is  also,  we  think,  the  practice  in  most 
courts  in  this  country.  Louiscillc^  N.  A.  d  C.  R.  Co.  r. 
Wood,  113  Ind.  544;  Citizens'  Street  R.  Co,  v,  Willocb!/. 
134  Ind.  563;  Schroedcr  v.  Chicago,  R.  I.  dt  P.  R.  Co,,  47 
la.  375.  But  in  Hatfield  r.  St.  Paul  £  D.  R.  Co.,  33  ^linn. 
130,  it  was  held  that  it  was  not  error  by  the  trial  court  to 
refuse  to  permit  the  plaintiff  in  such  an  action  to  walk 
across  the  court  room  floor  in  the  presence  of  the  jury  for 
the  purpose  of  demonstrating  the  degree  of  her  lameness. 
Manifestly  there  is  no  means  of  ascertaining  in  the  case 
of  such  an  exhibition  whether  the  apparent  disability  is 
real  or  simulated  or  to  what  extent  it  is  either,  or,  in 
other  words,  as  respects  the  movements  made  by  the  wit- 
ness, th(»re  is  no  opi)ortunity  for  cross-examination,  and 
the  practice,  by  well  trained  witnesses  with  some  histri- 
onic talent,  might  be  the  cause  of  gross  impositions  upon 
both  the  court  and  the  jury.  Neither  can  it  ever  be  neces- 
S4iry  to  the  due  administration  of  justice;  and,  the  nature 
and  extent  of  the  injuries  having  been  j)roved,  it  can  have 
no  object  but  to  stir  the  emotions  of  tlie  jury  preparatory 
to  an  appeal  to  their  passions  and  prejudices.  But  in  this 
case,  as  we  have  said,  the  verdict  is  not  such  as  to  indi- 
cate to  us  that  the  passions  of  the  jury  wc^n*  so  influenced, 
and  we  are  of  opinion,  therefore,  tliat  the  error  was  with- 
out prejudice. 

The  liquor  license  bond  was  executed  by  the  plaintiff 
in.  error,  the  United  States  Fidelity  and  Guaranty  Com- 
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pany,  as  sole  surotj-;  and  it  is  contendHl  that  tho  bond 
and  license  are  both  void,  because  the  statute  re<iiiires 
that  the  bond  of  a  licensee  shall  be  signed  by  t\vo  free- 
holders of  the  county.  This  defense,  if  in  any  ease  it 
would  be  good  as  to  the  company,  as  to  which  we  express 
no  oi)inion,  is  not  available  to  the  saloon  k(*eper,  because 
s(K*tion  11  of  the  liquor  act  enacts  that  unlicensed  dealers 
shall  be  liable  to  the  public  and  individuals  in  the  man- 
ner and  to  the  like  extent  as  though  they  had  "given 
bonds  and  obtained  license."  As  to  him,  therefore,  the 
question  is  immaterial.  The  petition  in  error  is  joint, 
and  undcT  a  long  establish(Hl  rule  of  this  court,  the  juil^- 
ment  will  not  be  reversed  for  any  error  not  affecting  both 
parties. 

There  are  numerous  other  errors  assigned  having  refer- 
(»nce  to  the  giving  and  refusal  of  instructions  and  to  the 
conformity  of  the  verdict  thereto,  and  to  rulings  upon 
the  admission  and  rejection  of  evidence,  but  we  think  that 
they  are  sufficiently  treated  of,  in  a  general  way,  in  the 
foregoing  discussion,  and  that  nothing  of  importance 
would  b(»  gained  by  s(»tting  them  forth  here  in  detail. 
Upon  a  consid(»ration  of  the  whole  record,  we  are  of  opin- 
ion that  it  discloses  no  reversible  error,  and  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Letton  and  Oldham,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordercnl  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Supreme  Court  of  Honor  v.  Clara  A.  Tracy. 

Filed  Deckmber  7,  1904.    No.  13.G62. 

Law  of  Case.  The  precise  question  decided  by  this  court  upon  appeal 
or  error  cannot  be  relltlgated  upon  a  retrial  of  the  same  case  in 
the  district  court 
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EiiROR  to  the  district  court  for  Adams  county:    Ed  L. 
Adams,  Judge.    Affirmed. 

Tibbets  Bros.  &  Morcy  and  W.  B.  Rinse,  for  plaintiff  in 
error. 

John  C.  Stevens,  confra. 

Ames,  0. 

This  case  has  twice  previously  been  before  the  court, 
and  in  both  instances  it  was  extensively  briefed,  argued 
at  length  orally,  and  at  length  and  formally  decided.  The 
first  opinion  was  written  by  Mr.  Commissioner  Albert, 
and  concurred  in  by  ^Ir.  Commissioner  Duffib  and  my- 
self, and  is  published,  unofficially,  in  4  Neb.  (Unof.)  189. 
The  second  opinion  was  upon  a  reh(»aring  and  written  by 
Mr.  (yommissi(mer  Duffie,  and  concurrc^d  in  by  Messrs. 
Commissioners  Pound  and  Kirkpatrick,  and  is  also  pub- 
lished, unofficially,  in  4  Neb.  (Unof.)  195.  Tlie  suit  is 
brought  for  a  recovery  by  the  beneficiary  of  a  member  of 
a  fraternal  benefit  life  insurance  compan.y,  and  involves 
an  interpretation  of  the  charter  and  by-laws  of  the  associ- 
ation. A  trial  in  the  district  court  resulted  in  favor  of 
the  association,  which  by  the  first  decision  was  reversed 
and  the  cause  remanded  for  a  new  trial.  Upon  the  re- 
hearing the  former  decision  was  adhered  to  and  a  man- 
date was  issued  accordingly.  Upon  a  new  trial  upon 
precisely  the  same  record  that  had  been  presented  in  this 
court,  the  district  court,  in  strict  obedience  to  the  opin- 
ions accompanying  the  mandate,  rendered  a  judgment  for 
the  plaintiff,  there  being  no  dis])ute  as  to  the  facts,  and 
the  sole  question  of  law  involved  having  been  d(*termined 
in  the  manner  above  stated  by  this  court.  The  asso-' 
ciation  now  prosecutes  this  procecsling,  alleging,  in 
substance,  that  the  district  court  ernnl  in  obeying  the  man- 
dat<e,  and  seeking  to  reargue  the  quc^stions  twice  previ- 
ously decided  here.     Nothing  has  been  brought  to  our  at- 
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tention  indicating  to  our  minds  that  the  former  decisions 
erroneously  interpreted  the  contract,  but,  if  there  had 
been,  we  should  be  of  opinion  that  the  precise  question 
dtH-ided  in  tliis  court  upon  appeal  or  error  cannot  be 
relitigated  upon  a  retrial  of  the  same  case  in  the  district 
court. 

It  is  recommended  that  the  judgment  of  the  district 
court  b(*  affirmed. 

Lkti^on  and  Oldham,  OC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing^ 
opinion,  it  is  ordc^red  that  the  judgment  of  the  district 
court  be 

Affirmed. 


Peteu  Michaelson  bt  al.,  appellants,  v.   Village  op 

TiLDEN,   APPELLEE. 

Piled  December  7,  1904.    No.  13.667. 

Cities:  Detaching  Territory:  Review.  A  Judgment  of  the  district 
court  in  a  proceeding  under  the  statute,  section  101,  article  I, 
chapter  14,  Compiled  Statutes,  1903.  to  detach  territory  from  a 
municipal  corporation,  will  not  be  impeached  upon  appeal  in  the 
absence  of  a  showing  thai  the  ti'ial  Judge  committed  an  important 
mistake  of  fact,  or  made  an  erroneous  inference  of  fact  or  of  law. 

Appeal  from  the  district  court  for  Madison  county: 
John  F.  IIoyd,  Ji^dge.    Affirmed. 

Mapcs  it  Hazen,  for  appellants. 
F.  L.  Putnct/y  contra. 

Ames,  O. 

This  record  is  of  so  unusual  an  aspect  that  it  presents 
neither  an  issue  of  fact  nor  a  dispute  of  law.  The  action 
is  a  proceeding  by  owners  in  severalty  of  contiguous  tracts 
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of  land  to  procure  their  detachment  from  the  village  of 
Tilden.  The  petition  was  granted  as  to  several  of  the 
tracts,  but,  with  respect  to  two  of  them  lying  immediately 
adjacent  to  one  of  the  more  settled  regions  of  the  village, 
it  was  denied,  and  the  owners  of  these  tracts  have  brought 
the  case  to  this  court  by  appeal.  There  was  no  testimony 
offered  on  the  trial  except  that  of  one  of  the  appellants, 
and  no  evidence,  other  than  public  records,  except  a  plat 
or  sketch  of  the  site  of  the  village  attached  as  an  exhibit 
to  the  bill  of  exceptions,  and  showing  the  relative  posi- 
tions of  some  of  the  neighboring  buildings,  streets  and 
tracts  of  laud.  The  statute  providers,  section  101,  article 
I,  chapter  14,  Compiled  Statutes,  1903  (Annotated  Stat- 
utes, 8776)  :  "If  the  court  find  in  favor  of  the  petition- 
ers, and  that  justice  and  equity  require  that  such  terri- 
tory, or  any  part  thereof,  be  disconnected  from  such  city 
or  village,  it  shall  enter  a  decree  accordingly,"  which 
either  party  may  have  reviewed  in  this  court  by  appeal  or 
proc(H*dings  in  error.  In  the  absence  of  evidence  of  any 
specific  fact  or  circumstances  tending  to  impeach  the 
justice  of  the  decree,  we  do  not  see  how  we  can  Jntelligibly 
revise  it.  It  is  true  that  we  have  a  general  description  in 
the  testimony,  and  by  the  exhibit,  of  the  land  involved  in 
the  dispute,  and  of  the  adjacent  tracts  within  the  village, 
but  these  afford  us  far  less  accurate  and  comprehensive 
knowledge  of  the  situation  and  surroundings  than  were, 
pr(\sumably,  possessed  by  the  trial  judge,  who  is  not  un- 
likc^ly  to  have  been  personally  familiar  with  both,  and 
whose  judgment  may  therefore  have  been  influenced  by 
evidence  of  the  most  weighty  character  which  is  not  re- 
flected from  the  bill  of  exceptions.  If  the  record  dis- 
closed anything  from  which  it  might  be  contendcni  that 
the  judge  committed  an  important  mistake  of  fact,  or  had 
made  an  erroneous  inference  of  fact  or  of  law,  the  case 
would  be  other  than  it  now  is,  and  might  call  for  a  re- 
view, and  a  reversal  or  affirmance  of  his  findings  and 
judgment;  but,  although  the  case  is  by  permission  of  the 
statute  here  on  appeal,  we  do  not  see  how  his  determina- 
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tion  can  be  impeached  for  want  of  equity,  in  the  absence 
of  apparent  error  in  some  of  the  resi)ect8  named. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed* 

Lbtton  and  Oldhaic,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed. 


City  op  South  Omaha  v.  R.  John  Sutliffe,  a  Minor, 
BY  Anna  Sutuffe,  His  Next  Friend. 

FiUED  Decembes  7,  1904.    No.  13,569. 

1.  Instractlon:  Measure  of  Damages.  Under  the  issues  involved  in  this 

case,  held  not  error  to  omit  from  a  general  instruction  on  the 
measure  of  damages  any  reference  to  the  social  standing  of 
plaintiff's  mother. 

2.  Instructions  examined,  and  held  to  not  permit  a  recovery  for  loss 

of  earnings  during  plaintiff's  minority. 

5.  Bvidenoe:  Gabuslb  Table.    While  the  Carlisle  and  other  mortuary 

tables  of  accepted  accuracy  and  in  general  use  are  always  properly 
admissible  in  evidence  for  the  purpose  of  aiding  a  court  or  jury 
in  determining  the  probable  expectancy  of  life,  when  such  fact  is 
in  issue,  yet,  when  admitted,  these  mortuary  tables  are  not  bind- 
ing upon  the  estimate  of  the  triers  of  such  fact.  They  may, 
without  such  tables,  make  their  own  estimate  from  the  age, 
health,  habits,  physical  condition  and  appearance  of  the  person 
whose  expectancy  is  at  issue. 

4.  Case  Distinguished.     Chicago,  R.  J.  d  P.  R.  Co,  v.  McDotoell,  66 
Neb.  170,  examined  and  distinguished. 

6.  Action  for  Personal  Injuries:  Pleading:  Evidence.     In  actions  for 

personal  injuries,  it  is  not  necessary  to  specially  allege  every  in> 
direct  injury  to  each  part  of  the  body  to  lay  the  foundation  for 
such  proof  on  the  trial;  such  proof  may  be  admitted  when  the 
injury  alleged  is  shown  to  have  been  the  natural  and  proximate 
cause  of  the  injury  proved. 

6.  Expert  Testimony.    When  medical  testimony  is  relied  upon  to  prove 
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the  cause  or  effect  of  a  physical  injury,  it  seldom  goes  further 
than  an  opinion  based  on  the  experience  of  the  witnesi  and  the 
general  learning  of  the  profession.  Positive  statements  of  fact 
are  seldom  indulged  in  by  physicians  when  testifying  "as  experts, 
and  yet  this  character  of  testimony  is  universally  admitted  by 
the  courts  of  this  country. 

7.  Review.     Actions  of  the   trial   court   in   the   exclusion   of  evidence 

examined,  and  held  not  prejudicial. 

8.  Bemittitur.     Award  of  damages  examined,  and  held  excessive;   but 

held,  further,  that  such  excess  may  be  cured  by  a  remittitur  of 
$3,000  from  the  judgment  of  the  lower  court. 

Error  to  the  district  court  for  Douglas  county:  Guy 
R.  C.  Ukad,  Judge.     Affirmed  upon  condition. 

A.  H.  Murdoch,  for  plaintrfF  in  error. 

T,  J,  Mahoncij  and  H,  (7.  Murphy,  contra. 

Oldham,  C. 

This  is  an  action  for  personal  injuries  received  by 
plaintifT,  a  minor  of  the  age  of  tliree  and  one-half  years, 
who  was  thrown  from  a  seat  on  the  front  end  of  a  de- 
livery wagon,  in  the  city  of  South  Omaha,  and  injured  in 
a  manner  which  will  be  hereafter  described.  The  suit 
was  brought  by  his  foster-mother,  as  next  friend,  against 
the  city  of  South  Omaha,  and  resulted  in  a  verdict  and 
judgment  for  $10,000  damages,  and  to  reverse  this  judg- 
ment the  defendant  city  brings  error  to  this  court. 

The  facts  underlying  this  controversy  are  that,  when 
about  one  year  old,  plaintiff  was  abandoned  by  his  father 
and  mother,  Richard  and  Cora  Hooten,  and  given  into 
the  care  and  control  of  his  aunt,  Mrs.  Anna  R.  SutlifFe, 
who,  substHjuently,  legally  adopted  the  child  as  her  own. 
Mrs.  Sutliffe  resided  with  the  plaintiff  at  the  village  of 
Bellevue,  Nebraska,  about  six  miles  distant  from  the  de- 
fendant city.  On  the  morning  of  the  injury  (July  17, 
1902)  she  left  the  plaintiff  with  his  brother,  who  was 
about  six  years  old,  at  her  home  in  Bellevue,  and  went  on 
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businc*ss  to  Omaha  and  Council  Bluffs;  after  she  bad 
gont^,  a  youn<>:  man  by  the*  name  of  Leo,  who  was  ac- 
quaintiMl  with  the  children,  asked  them  to  ride  with  him 
in  his  delivery  wa^ron  to  South  Onmha.  The  soat  on  the 
delivery  wagon  extended  out  to,  and  even  with,  the*  front 
end  of  the  wagcm.  The  i)Iaintiff  sat  in  the  middle  of  t':;^ 
H(»at  betwec^n  the  driver  and  his  older  brother.  In  ihv^ 
manner  they  rode  to  the  city  and  transacted  such  busin(»s:s 
as  the  driver  had  in  charge,  and  <m  the  return  home,  whilt* 
driving  along  24th  street  of  the  defendant  city,  the  front 
wh(vl  of  the  wagcm  went  into  a  deep  ditch,  or  gullv,  which 
had  remain(Ml  for  a  l<mg  time  in  the  stnx^t,  and  wlilcdi  was 
obstruct(Ml  from  \w\y  by  muddy  surface  water,  and,  as  a 
n^sult  of  this  accident,  plaintiff  was  thrown  forward  with 
his  head  immediately  in  front  of  the  wheel  of  the  wagon, 
which  passcnl  over  the  right  side  of  plaintiff's  head,  tear- 
ing off  the  scalp,  connnencing  at  the  corner  of  the  right 
eye,  and  passing  in  a  semi(!ircle  upward  and  downward  to 
a  point  above  aiul  behind  the  right  ear,  at  the  highest 
point  of  the  semicircle  abrading  the  periosteum  to  the 
extent  of  about  one-half  inch,  turning  the  scalp  down 
over  the  plaintiff's  ear,  and  grinding  the  filth  from  the 
street  into  the  wcmnd.  After  the  injury,  plaintiff  received 
prompt  and  eflicient  medical  treatment  at  the  hospital, 
and  later  at  his  honu\  This  treatment  was  continued  for 
a  pcnMod  of  two  months,  and  until  the  child  became  con- 
valescent. 

There  is  no  complaint  in  the  brief  of  the  defendant  city 
as  to  the  sufliciency  of  the  evidence  to  establish  its  lia- 
bility for  the  injury,  but  its  very  able  and  exhaustive 
bri(*f  is  directed  entirely  to  an  attack  on  the  instructions 
of  the  trial  court  on  the  measure  of  damage,  and  to  the 
rulings  of  the  court  on  the  admission  and  exclusion  of 
testimony  bearing  on  this  question.  We  will  examine 
these  complaints  as  n(»arly  as  possible  in  the  order  in 
which  they  are  presenter!  in  the  city's  brief. 

The  city  in  its  answer  alh^ginl  in  mitigation  of  damages 
that  plaintiff's  mother  was  a  woman  without  character 
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or  reputation,  and  had  abandoned  plaintijBf  when  he  was 
one  yeai*  old.  This  allegation  was  conceded  to  be  true, 
and  it  is  urged  that  the  court  should  have  given  this  ad- 
mission in  instructions  to  the  jury  to  be  considered  in 
estimating  the  quantum  of  plaintiff's  damage.  There  are 
two  sufficient  reasons,  w^e  think,  why  the  court  did  not 
err  in  including  this  admission  in  his  general  instruction 
on  tli(*  measure  of  damag(»s.  One  is  that  plaintiff  did  not 
allege*  in  aggravation  of  damages  any  injury  to  his  social 
position,  and  the  other  is  that  tlie  city  did  not  request  an 
instruction  submitting  the  question  of  the  social  standing 
of  plaintiff's  parents  to  the  jury;  and,  again,  plaintiff's 
social  stiitus  would  be  affected  rather  by  the  reputation 
of  his  adopted  parent  than  by  that  of  his  mother,  under 
the  admitt(»d  facts  in  this  case. 

It  is  next  objected  that  the  instruction  stating  the 
issues  to  the  jury  did  not  point  out  clearly  what  th(»  ma- 
terial issues  were.  An  examination  of  the  record  shows 
that  no  exc(^ption  was  taken  to  the  two  instructions  set- 
ting out  the  issues.  In  addition  to  tliis,  however,  we 
think  tliat  the  issues  were  fairly  and  clearly  set  out  in 
these  instructions. 

The  next  complaint  to  which  our  attention  is  directed 
is  as  to  the  action  of  the  trial  court  in  giving  paragraph 
1 1  of  instructions  on  its  own  motion.  This  instruction  is 
as  follows: 

*'If  you  find  for  the  plaintiff,  it  will  be  your  duty  to  de- 
t<M-mine  from  the  evidence  the  amount  of  his  damages, 
which  should  be  actual  compensation  for  his  injuries.  In 
doing  so,  you  slumld  carefully  consider  from  the  evidence, 
the  nature,  extent  and  character  of  the  injuries  sustaincni, 
you  should  also  determine*  whether  or  not  the  injuries  to 
the  ])laintiff  are  permanent,  and  you  should  allow  him 
for  all  damages  which  naturally  and  directly  result  from 
his  injuries,  whc^ther  in  the  past  or  in  the  future.  You 
should  allow  him  such  damag(*s  for  bodily  pain  and  men- 
tal anguish  as  under  the  evidence  you  believe  him  en- 
titled to,  and  you  sliould  allow  him  such  damages  for 
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physical  and  mental  disability,  if  any  such  there  be,  as 
from  the  evidence  you  believe  him  entitled  to.  The  law 
establishes  no  rule  by  which  to  fix  the  amount  of  damage 
for  bodily  pain  and  mental  anguish,  but  leaves  it  to  you 
to  determine  from  the  evidence  the  roavsonable  amount 
thereof.  If  you  should  find  from  the  evidence  that  the 
plaintiff  will  suffer  damage  by  reason  of  impaircMi  ca- 
pacity to  earn  money,  if  any  such  impaired  capacity  you 
find,  then,  in  estimating  this  element  of  the  plaintiff's 
daniiige,  you  must  bear  in  mind  the  fact  that  under  the 
law  the  plaintiff  would  not  be  entitled  to  his  earnings 
until  after  he  became  21  years  of  age,  and  you  should  not 
allow  plaintiff  any  damages  for  what  he  might  otherAvise 
have  earned  before  coming  of  age.  There  is  no  testimony 
in  this  case  upon  which  you  can  allow  plaintiff  anything 
for  expenses  oc(*asioncHi  by  his  injuries." 

It  is  alleg(»d  against  this  instruction  that  it  permits  the 
jury  to  award  damages  for  the  loss  of  earning  capacity 
during  the  minority  of  the  child,  because  of  the  clauj«!<* 
which  says:  "You  should  allow  him  for  all  damages^ 
whi(*h  naturally  and  directly  result  from  his  injuries, 
whether  in  the  past  or  in  the  future."  This  reference  to 
the  future  is  interpreted  as  an  authority  for  allowing 
damages  for  loss  of  earning  capacity  during  minority'. 
Kut  this,  to  our  minds,  is  a  very  strained  and  unrea- 
sonable construction  of  the  charge.  The  portion  of 
the  charge  in  which  this  clause  api)ears  was  directed  to 
general  damages  which  might  be  allowed  if  the  injuries 
were  shown  to  be  permanent  in  their  nature.  The  portion 
of  the  instruction  which  treats  of  the  loss  of  earning  ca- 
pacity follows  this  in  its  logical  order,  and  plainly  Jind 
unmistakably  tells  the  jury  that  they  shall  not  consider 
any  loss  of  earning  capacity  during  the  minority  of  the 
child. 

It  is  also  urged  that  there  is  no  evidence  in  the  record 
to  sustain  the  charge  as  to  the  loss  of  earning  capacity 
aft(*r  plaintiff  had  reaelied  his  majority.  This  contention 
is  based  on  tlie  proposition  that  neither  the  Carlisle  table 
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nor  any  other  recognized  tables  of  the  expectancy  of  life 
were  introduced  by  the  plaintiff  to  show  what  his  ex- 
pectancy might  be,  and  that  consequently  there  was  no 
testimony  from  which  the  jury  would  be  justified  in  find- 
ing that  he  would  ever  arrive  at  the  age  of  21  years. 
While  the  Carlisle  and  other  mortuary  tables  of  accepted 
accuracy  and  in  general  use  are  always  properly  admis- 
sible in  evidence  for  the  purpose  of  aiding  a  court  or  jury 
in  determining  the  probable  expectancy  of  life,  when 
such  fact  is  in  issue,  yet,  when  admitted,  these  mortuiiry 
tables  are  not  binding  upon  the  estiuuite  of  the  triers  of 
such  fact.  They  nmy  without  such  table  make  their  own 
estimate  from  tlie  a^a%  health,  liabits,  physical  condition 
and  appearance  of  the  persim  whose  expectancy  is  at 
issue.  Dciscn  t\  Chicago,  St.  1\,  M.  d  0.  It.  Co.,  43  Minn. 
454,  45  N.  W.  864;  Bcnns  v.  Chicago,  R.  I.  &  P.  It.  Co., 
67  la.  435,  25  N.  W.  693;  2  Sutherland,  Damages  (3d 
ed.),  455;  Atchison,  T.  &  S.  F.  It.  Co.  v.  Hughes,  55  Kan. 
491. 

It  is  further  urged  that  the  instruction  is  erroneous  in 
failing  to  inform  th(»  jury  that  only  such  future  damages 
can  be  allowed  as  are  established  with  reasonable  cer- 
tainty. In  support  of  this  contenti(m  the  decision  of  this 
court  in  Chicago,  R.  I.  cG  P.  R.  Co.  v.  McDowell,  66  Neb. 
170,  is  cited.  An  instruction  in  this  case  was  condemned 
by  this  court  because  it  pcTiuitted  the  jury  to  consider 
such  injuries  as  plaintiff  "may  hereafter  suffer,"  it  being 
held  that,  to  charge  a  jury  so  as  to  allow  danmges  to  the 
plaintiff  that  he  may  hereafter  suffer,  opens  a  wide 
field  of  speculation,  and  permits  an  award  based  on  con- 
jecture rather  than  on  specific  proof.  But  the  instruc- 
tion in  the  case  at  bar  we  do  not  think  obnoxious  to  this 
objection,  for  the  charge- limits  the  award  of  danmges  to 
such  as  "naturally  and  directly  result  from  his  injuries." 
In  other  words,  it  limits  the  recovery  to  such  damages  as 
the  jury  believwl  did  actually  result  from  the  injury. 
The  court  further  said:  "If  yon  should  find  from  the  evi- 
dence that  the  plaintiff  will  suffer  damages  by  reason  of 
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impaired  capacity  of  earning  money,"  etc.  Here  there  is 
no  field  for  speculation  or  conjecture,  as  the  jury  under 
the  direction  of  this  charge  must  first  find  that  plaintiff 
"will,"  and  not  that  he  "may,"  suffer  damages,  before 
making  him  any  award. 

For  the  purpose  of  examining  the  alleged  errors  commit- 
ted by  the  trial  court  in  the  admission  of  evidence  offered 
by  plaintiff  touching  on  the  measure  of  damages,  it  is 
nec'essary  to  refer  to  the  allegations  of  the  petition  with 
reference  to  the  injury.  The  petition,  after  describing 
with  particularity  the  injuries  received  by  plaintiff,  al- 
leges that  one  of  the  parietal  bones  was  caused  to  press 
downward  upon  the  brain  of  plaintiff,  thereby  causing 
serious,  dangerous  and  permanent  injuries  to  body  and 
mind.  It  also  alleges  that  plaintiff's  bodily  health  and 
mental  condition  have  been  seriously,  dangerously  and 
permanently  impaired;  that  prior  to  the  injuries  plaintiff 
was  an  exceedingly  bright  boy,  but  that  since  the  injuries 
he  has  become  desultory  and  dull,  and  his  mental  and 
bodily  activity  has  greatly  deteriorated.  Under  this  and 
other  similar  allegations  plaintiff  was  permitted  to  show, 
over  the  objtH^tion  of  the  defendant,  that  before  the  injury 
he  could  speak  plainly,  but  that  since  the  injury  he  was 
unable  to  speak  without  stuttering.  That  bc^fore  the  in- 
jury he  was  left-handed,  but  that  since  the  injury  he  had 
changed  from  the  use  of  his  left  to  that  of  his  right  hand. 
That  before  the  injury  he  had  perfect  control  of  his  blad- 
der, but  that  since  the  injury  he  had  lost  this  control. 
It  is  urged  against  the  admission  of  this  testimony  that 
plaintiff  could  not  show  those  allied  injuries  under  the 
general  allegations  of  the  petition,  and  that,  to  render 
this  testimony  competent,  there  should  have  been  a  par- 
ticular allegation  of  damages  arising  from  each  of  these 
causers  in  the  petition.  The  expert  testimony  offered  by 
plaintiff  tended  to  show  that  each  of  these  effects  were 
the  logical  result  of  the  injury  to  the  brain  functions 
causHl  by  pressure  upon  the  brain  by  the  parietal  bone. 
In  other  words,  if  the  plaintiff's  medical  experts  were 
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correct  in  their  conclusions,  the  change  from  left-handed- 
noss  to  right-handedness  was  occasioned  by  the  partial 
loss  of  mnsculac  control  of  the  left  side  of  the  body,  oc- 
casioned by  the  pressure  on  the  right  side  of  the 
brain;  and  the  stammering  and  loss  of  control  of  the 
bladder  came  from  the  same  cause;  in  short,  that 
these  manifestations  were  symptoms  which  tended' to 
show  an  impairment  of  the  brain  functions  caused  by  the 
accident.  In  actions  for  personal  injuries,  it  is  not  neces- 
sary to  specially  allege  every  injury  to  each  part  of  the 
body,  to  lay  the  foundation  for  such  proof  on  the  trial; 
such  evidence  may  be  admitted  when  the  injury  alleged 
is  shown  to  have  been  the  natural  and  proximate  cause 
of  the  injury  proved.  In  Maitland  v.  Gilbert  Paper  Co., 
97  Wis.  476,  72  N.  W.  1124,  the  petition  alleged  an  injury 
to  one  eye.  The  court  received  evidence  showing  an  im- 
pairment of  the  other  eye  as  one  of  the  results  of  the  in- 
jury. It  was  held,  on  review,  that  this  was  not  erroneous, 
the  court  saying  that  "it  could  see  no  reason  why  evidence 
as  to  all  the  injury  to  plaintiff  which  followed  naturally 
from  the  destruction  of  the  left  eye  was  not  competent." 
To  the  same  effect  are  the  holdings  in  Williams  v.  Oregon 
Short-Line  B.  Co.,  18  Utah,  210,  54  Pac.  991;  MissouH,  K. 
&  T.  R.  Co.  V.  Edling,  18  Tex.  171,  45  S.  W.  406;  Quirk 
V.  Siegel-Cooper  Co.,  56  N.  Y.  Supp.  49. 

It  is  further  urged  against  the  admission  of  this  testi- 
mony that  the  medical  experts  introduced  by  plaintiff 
only  testified  that,  in  their  opinions,  these  effects  were 
produced  by  the  injury  to  the  brain,  and  that  they  did  not 
positively  trace  them  to  such  injury.  When  medical  tes- 
timony is  relied  upon  to  prove  the  cause  or  effect  of  a 
physical  injury,  it  seldom  goes  further  than  an  opinion 
based  on  the  experience  of  the  witness  and  the  general 
learning  of  the  profession.  Positive  statements  of  fact 
are  seldom  indulged  in  by  physicians  when  testifying  as 
experts,  and  yet  this  character  of  testimony  is  universally 
admitted  by  the  courts  of  this  country.  Peterson  v.  Chi- 
cagoj  M.  &  St.  P.  B.  Co.,  38  Minn.  511,  39  N.  W.  485; 
51 
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Block  V.  Mihraakee  Street  R.  Co.^  89  Wis.  371;  Turner 
V.  City  of  Newburgh,  109  N.  Y.  301;  Lehigh  &  H.  R.  Co, 
V.  Marchant,  84  Fed-  870. 

The  next  alleged  error  called  to  our"  attention  is  that 
with  reference  to  the  action  of  the  trial  court  in  exclud- 
ing certain  testimony  offered  from  the  deposition  of  Dr. 
Betts  by  the  defendant     The  evidence  offered  bore,  if  at 
all,  very  remotely  on  the  measure  of  damage,  and  much 
of  it  was  clearly  incompetent.     When  objections    were 
sustained  to  the  questions  propounded,  defendant  did  not 
offer  the  answers  contained  in  the  depositions,  and  have 
a  ruling  of  the  court  on  such  offer.    Under  the  well-estab- 
lished rule  of  this  court,  when  testimony  is  offered,  and 
an  objection  is  made  and  sustained  to  a  question   pro- 
pounded, the  party  offering  the  evidence  must  follow  the 
question  with  the  offer  of  proof,  to  entitle  him  to  a  review 
of  the  ruling  of  the  district  court  by  this  tribunal.     Ob- 
jections as  to  other  evidence  excluded  are  wholly    un- 
founded, and  do  not  require  a  further  discussion. 

After  a  careful  review  of  the  record  in  this  case,  we 
have  failed  to  find  any  errors  prejudicial  to  defendant  in 
the  trial  of  the  cause,  unless  it  be  in  the  amount  of  dam- 
ages awarded  by  the  court  and  jury.  It  is  plain  that  in 
suits  of  this  nature,  where  the  burden  of  the  damage 
awarded  falls  upon  the  taxpayers  of  a  city  or  village,  who 
are,  at  most,  only  very  indirectly  responsible  for  the  n^- 
ligence  occasioning  the  injury,  the  award  should  be  con- 
fined strictly  to  such  damages  as  are  plainly  compensa- 
tory. We  also  fully  recognize  that  there  is  no  rule  by 
which  an  injury,  such  as  the  evidence  in  this  case  shows 
plaintiff  to  have  suffered,  can  be  estimated  in  dollars  and 
cents.  However,  after  much  hesitation,  and  a  careful 
review  of  the  testimony  bearing  on  the  nature  and  extent 
of  plaintiff's  injury,  we  are  inclined  to  think  that  the 
damages  awarded  are  somewhat  excessive.  It  appears  to 
us  that  the  evidence  fairly  shows  that  plaintiff,  as  a  re- 
sult of  his  injury,  will  bear  a  foreboding  looking  scar  on 
his  head  and  face  during  his  natural  life;  that  he  may 
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suffer  a  partial  paralysis  of  his  left  arm  permanently; 
that  the  stammering  and  loss  of  control  of  the  bladder 
are  temporary  injuries  which  time  will  cure;  and  that  he 
has  suffered  great  bodily  pain  and  anguish  from  his  in- 
juries, but  that  this  is  of  temporary  and  not  permanent 
duration.  Considering  all  these  results  of  the  injury,  we 
think  a  |10,000  verdict  against  the  city  smacks  somewhat 
of  smart  money,  and  is  excessive. 

We  therc^fore  rei^ommend  that,  unless  plaintiff  enter  a 
remittitur  of  |3,000  from  the  judgment  awarded  in  the  dis- 
trict court  within  30  days  from  the  filing  of  this  opinion, 
the  judgment  of  the  district  court  be  reversed  and  the 
cause  remanded  for  further  proceedings.  But  that  if  such 
remittitur  is  filed  the  judgment  of  the  district  court  be 
affirmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings, unless  the  plaintiff  enter  a  remittitur  of  f3,000 
within  30  days  of  the  filing  of  this  opinion ;  and  it  is  fur- 
ther ordered  that  if  such  remittitur  be  filed  the  judgment 
of  the  district  court  be  affirmed. 

Judgment  accordingly. 


Mary  J.  Bixby  v.  Barbara  E.  Jewell,  Administratrix. 

Fiua)  December  7,  1904.    No.  13,653. 

1.  Executors  and  Administrators:     Sale  of   Real   Estate:     Review. 

In  a  statutory  proceeding  for  a  license  to  sell  real  estate  by  an 
administrator  or  executor,  where  no  motion  for  a  new  trial  is 
filed  in  the  court  below,  we  will,  on  error  proceedings,  examine 
the  sufficiency  of  the  pleadings  to  sustain  the  judgment 

2.  Special  Proceeding.     An  application  to  the  district  court  by  an 
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executor  or  administrator  for  license  to  sell  real  estate  is  not  a 
suit  in  equity  but  a  special  statutory  proceeding. 

3.  Homestead,  Sale  of:  Validity.  A  homestead  of  less  value  tlian 
12.000  cannot  be  disposed  of  at  administrator's  sale  either  for  the 
discharge  of  incumbrances  thereon  or  for  payment  of  debts 
against  the  estate  of  the  decedent,  and  a  license  granted  by  the 
district  court  purporting  to  authorize  such  a  sale  is  absolutely 
void.    Following  TindaU  v,  Peterson,  71  Neb.  160. 

Erroe    to    the   district    court   for   Lancaster    coiintj: 
Edward  P.  Holmes,  Judge.    Reversed. 

Mocl'ctt  d  PolJiy  for  plaintiff  in  error. 

Ocorgc  A.  Adams^  contra. 

Oldham,  C. 

In  this  caise  Barbara  E.  Jewell,  administratrix  of  the 
estate*  of  Alexander  Jewell,  dec(^ase<l,  filed  a  statu torj^ 
IH^tilion  in  the  district  court  for  Lancaster  county  for  a 
lic(*nse  to  s(»ll  the  real  estate  of  her  intestate  for  the  pay- 
ment of  the  debts  of  the  estate.  Hilary  J.  Bixby,  one  of 
the  heirs  at  law  of  the  decedent,  filed  objections  to  the 
issuing  of  a  license  on  several  grounds,  the  only  one  of 
which  it  will  l)e  necessary  to  examine  is  the  4th  objection, 
which  is  as  follows : 

"This  objecting  heir  further  shows  to  the  court  that  the 
farm  of  1 50.88  acres  was  the  homestt^d  of  d(M:edent  and 
his  family  at  the  time  of  his  death,  on  or  about  February 
7,  1897,  and  wa*s  at  said  time  occupied  by  the  decedent 
and  his  family  as  a  homestead,  and  immediately  upon  his 
death  the  homestead  right  to  the  extent  of  t2,000  in  said 
land  descended  to  the  widow,  Barbara  E.  Jewell,  for  her 
lifetime,  and  upon  her  death  to  the  childnm  of  Alexander 
Jewell,  dec(*as(Hl,  frcH*  and  clear  from  all  debts  "contracted 
by  said  decedent  in  his  lifetime,  and  that  said  homestead 
is  not  liable*  for  the  payment  of  any  claim  set  out  in  the 
petition  filed  herein." 

The  administratrix,  by  way  of  reply  to  these  objectiona. 


Vol.  72]  SEPTEMBER  TERM,  1904.  757 


Bixby  V.  Jewell. 


alleged  that  the  objections  were  insufficient  and  did  not 
state  facts  sufficient  to  stay  the  issuing  of  an  order  as 
prayed  for  in  the  petition;  that  the  claim  set  out  in  the 
petition  of  |5,611  and  interest  is  a  prior  claim  against  the 
estate,  in  that  the  larger  portion  of  the  money  was  fur- 
nished by  the  judgment  creditor  and  claimant  for  the 
payment  of  mortgages  and  liens  against  said  estate,  and 
he  is  entitled  to  be  and  is  subrogated  by  the  order  of  this 
court  to  the  rights  of  the  mortgagees  therein,  which  said 
mortgages  were  executed,  signed  and  delivered  by  the  said 
Alexander  Jewell,  deceased,  and  his  wife  so  as  to  become 
and  were  liens  upon  and  against  said  estate,  and  that  the 
claimant  in  said  claim,  being  subrogated  thereto,  is  en- 
titled to  have  said  real  estate  sold,  notwithstanding  it  may 
have  been  the  homestead  of  the  deceased.  In  other  words, 
the  reply  admits  the  allegation  of  the  objector  that  the 
lands  were  occupied  as  a  homestead  by  the  deceased  at  the 
time  of  his  death,  and  have  been  since  occupied  as  such 
by  his  widow  and  heirs.  On  issues  thus  joined,  the  dis- 
trict court  found  that  the  claims  of  Parkason  J.  Jewell 
and  Zenith  J.  Jewell,  amounting  to  $5,611,  were  for 
money  furnished  the  estate  for  the  payment  of  a  mort- 
gage and  other  liens,  which  existed  prior  to  the  death  of 
Alexander  J.  Jewell,  and  were  liens  against  said  estate  at 
the  time  of  his  death;  that  the  homestead  rights  of  the 
widow  and  family  of  the  decedent  are  subject  and  inferior 
to  the  claim  of  said  Parkiison  J.  Jewell  and  Zenith  J. 
Jewell.  The  decree  grants  the  license,  directs  the  prop- 
erty to  be  sold  subject  to  the  dower  interest  of  the  widow, 
which  is  to  be  subsequently  determined  on  the  coming  in 
of  the  report  of  the  sale;  and,  to  reverse  this  judgment, 
Mary  J.  Bixby  brings  error  to  this  court. 

No  motion  for  new  trial  was  filed  in  the  court  below,  and 
the  only  question  we  shall  examine  is  as  to  the  sufficiency 
of  the  pleadings  to  sustain  the  judgment.  Under  section 
17,  chapter  36,  Compiled  Statutes,  1903  (Annotated 
Statutes,  6216),  the  homestead  descends  tx)  the  survivor 
for  life,  and  afterwards  to  his  or  her  heirs  forever,  subject 
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only  to  the  claims  enumerated  in  the  chapter,  which  are 
mechanics',  laborers'  and  vendors'  liens,  and  debts  secured 
by  mortgage  as  set  out  in  section  3  of  this  chapter.     The 
petition  for  a  license  to  sell  the  real  estate  did  not  allege 
that  any  of  the  debts  for  which  the  license  to  sell  was 
prayed  were  either  mortgages  or  other  statutory  liens  on 
the  homestead.     It  is  true  the  administratrix  attempted 
to  supply  this  averment  by  an  allegation  in  her  reply  to 
the  objections,  yet  the  allegation  only  goes  so  far  as  to 
say  that  certain  of  the  claims  had  been  advanced  by  the 
claimant  therein  named  for  the  payment  of  mortgages 
and  other  liens  existing  on  the  homestead  before  the  death 
of  the  intestat(*.    If,  as  alleged  in  the  reply,  the  claimants 
therein  named  have  paid  mortgages  and  other  liens  exist- 
ing against  the  homestead  in  the  lifetime  of  the  decedent, 
and  the  circumstances  were  such  as  to  entitle  them  to  be 
subrogatini  to  the  rights  of  the  mortgagc»es  or  other  lien- 
holders,  such  claims,  in  a  proper  suit  instituted  for  that 
purpose,  may  be  enforced  by  a  decree  foreclosing  the  liens 
to  which  they  have  been  subrogated;  but  these  claimants 
have  filed  no  pleadings  of  any  kind  in  this  proceeding, 
and,  consequently,  so  much  of  the  judgment  and  decree  of 
the  district  court  as  declares  the  liens  of  these  two  claim- 
ants prior  to  the  homestead  right  of  the  widow  and  heirs 
in  the  lands  sought  to  be  sold  is  wholly  unsupported  by 
the  pleadings.     In  Poassnccker  v.  E^itenmann,  64  Neb. 
409,  we  held  that  the  application  to  a  district  court  by 
an  executor  or  an  administrator  for  license  to  sell  real 
property  is  not  an  action  in  ecjuity  but  a  special  statutory 
proceeding;  and,  again,  in  McVlay  v.  Foxworthy^  18  Neb. 
295,  we  held  : 

"A  proceeding  under  the  statute  to  sell  real  estate  of  the 
deceased  for  the  payment  of  debts  against  the  estate  is  not, 
strictly  speaking,  an  action.  It  is  purely  a  proceeding  in 
rem^  where*  the  principal  questions  involved  are,  the 
amount  of  debts  outstanding  against  the  estate,  the  amount 
of  personal  property  available  for  the  payment  of  the 
debts,  and  the  necessity  to  sell  the  land  for  which  license 
is  sought  for  the  payment  of  the  same.^' 
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Under  this  view  of  an -application  for  license  to  sell  real 
estate  by  an  administrator,  the  only  questions  which 
should  be  determined  in  the  proceeding  are  the  amount  of 
the  indebtedness  against  the  estate,  the  amount  of  per- 
sonal property  available  for  the  payment  of  such  debts, 
and  the  necessity  to  sell  the  land,  and  the  character  of  the 
estate  which  is  sought  to  be  charged  with  the  payment  of 
the  debts.  When  it  was  made  to  appear  by  the  objections 
filed  by  one  of  the  heirs  and  the  reply  of  the  administratrix 
that  the  estate  sought  to  b(^  sold  was  impressed  with  the 
character  of  a  homestead,  the  court  was  without  authority 
to  proceed  further  until  the  homesti^ad  right  had  been 
admeasured  and  its  value  determined.  In  the  recent  case 
of  Tindall  v.  Peterson,  71  Neb.  160,  Ames,  C,  speaking  for 
the  court  says : 

"A  homestead  of  less  value  than  f2,000  cannot  be  dis- 
posed of  at  administrator's  sale  either  for  the  discharge 
of  incumbrances  thereon,  or  for  payment  of  debts  against 
the  estate  of  the  decnnh^nt,  and  a  license  granted  by  the 
district  coilrt,  purporting  to  authorize  such  a  sale,  is 
purely  void." 

We  therefore  conclude  that  the  judgment  of  the  dis- 
trict court  decreeing  the  sale  of  the  homestead,  and  de- 
claring the  allegCMi  incumbrances  of  the  claimants  therein 
recited  superior  to  the  homestead  right  is  unauthorized 
and  void,  and  we  therefore  rec!ommend  that  the  judgment 
of  the  district  court  be  reversed  and  the  cause  be  r(*maudt*d 
for  further  procetnlings  in  conformity  with  this  opinion. 

Ames  and  Lbtton,  CC,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  remanded  for  further  proc(HHiings  in  con- 
formity with  this  opinion. 

Reversed. 
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Jacob  Thull  v.  Harry  Allen. 

Piled  December  7,  1904.     No.  13,660. 

Evidence  examined,  and  held  sufficient  to  Bustafn  the  Judgment  of  the 
district  court 

Error  to  the  district  court  for  Cedar  county:    Guy  T, 
Graves,  Judge.    Affirmed. 

Millard  d  Snider,  for  plaintiflf  in  error. 

li.  Ready,  eontra. 

Oi.diiam,  C. 

This  was  an  action  in  forcible  entry  and  detainer. 
Plaintiff  had  judj^iuent  of  restitution  in  the  court  below, 
and  di^fendant  brin^i!^  error  to  this  court. 

The  first  question  call<Hl  to  our  attention  in  the  brief 
of  plaintiff  in  error  is  that  the  evidence  is  not  suflBcient 
to  sustain  the  jud«;iuent.  It  appears  from  the  testimony 
in  the  bill  of  exceptions  that  defendant  had  leased  the 
preuus(»s  in  dispute,  in  writing,  for  a  period  of  one  year 
from  the  first  day  of  April,  1901,  with  the  privilege  of 
remaining  another  year  if  the  pi-emises  were  not  sold.  It 
appears  that  defendant  had  availed  himself  of  this  privi- 
lege and  remained  on  the  premises  until  the  first  day  of 
Aju-il,  1903.  On  the  15th  day  of  April  plaintiff  served 
notice,  in  writing,  on  defendant  to  surrender  possession 
of  the  premises.  This  notice  is  offered  in  evidence,  a.s^  well 
as  the  lease,  and  it  was  admitted  in  open  court  that  plain- 
tiff was  the  owner  of  the  premises,  and  that  defendant  was 
in  possc^ssion  at  and  after  the  beginning  of  the  suit.  We 
think  this  evidence  suflScient  to  sustain  the  judgment  of 
the  trial  court.  The  presumption  that  defendant  was 
holding  by  permission  of  the  landlord  after  the  expiration 
of  the  lease  was  fully  overcome  by  the  proof  of  the  service 
of  the  notice  to  quit  on  the  defendant.     The  evidence 
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showed  that  'plaintiff  prosecuted  his  suit  diligently  after 
the  service  of  the  notice,  and  there  was  nothing  to  indicate 
an  acquiescence  in  defendant's  wrongfully  holding  over. 
It  is  further  contended  in  the  brief  of  plaintiff  in  error 
that  the  judgment  of  the  district  court  is  contrary  to  law, 
because  the  evidence  shows  that  plaintiff  had  waived  the 
breach  of  the  lease  by  commencing  a  suit  against  the  de- 
fendant for  rent  after  instituting  his  suit  of  unlawful  de- 
tainer. It  appears  from  the  record  that  the  deffmdant  in 
the  court  below  laid  the  foundation  to  introduce  the 
record  of  a  subsequent  suit  for  rent  instituted  by  plaintiff 
against  the  defendant  in  the  county  court  of  Cedar  county, 
but,  after  laying  the  foundation  for  this  proof,  the  de- 
fendant neglected  to  offer  the  record  of  this  proceeding, 
and  counsel  for  plaintiff  and  defendant  now  dispute  as  to 
whether  the  suit  for  rent  in  the  county  court  was  for  rent 
that  accrued  before  or  after  the  forfeiture.  Without  the 
record  we  are  unable  to  determine  this  contention.  These 
are  the  only  two  objections  we  have  been  asked  to  examine, 
and  we  therefore  recommend  that  the  judgment  of  the 
district  court  be  aflRrmed. 

Ames  and  Letton,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Afb^iumed. 


James  P.  Miciiaelson  v.  Allen  D.  Beemer,  Warden. 

Filed  December  7,  1904.    No.  13,975. 

Habeas  Corpus.  Voio  Judgment.  The  writ  of  habeas  corpus  cannot 
operate  as  a  proceeding  in  error.  If  a  person  Is  restrained  of  his 
liberty  by  virtue  of  an  absolutely  void  Judgment,  he  may  be  dis- 
charged on  habeas  corpus.  To  obtain  release  by  such  a  proceed- 
ing, the  Judgment  or  sentence  must  be  more  than  merely  erro- 
neous; it  must  be  an  absolute  nullity.  Following  In  re  Fanton,  56 
Neb.  703. 
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2.  Jurisdiction.     The  Judge  of  a  district  court  has  no  jurisdiction  to 

try  and  determine  the  guilt  or  innocence  of  a  defendant  charged 
with  a  felony  who  pleads  not  guilty,  without  a  trii^  to  a  jury, 
and  such  Jurisdiction  cannot  be  conferred  by  consent  of  the 
accused. 

3.  Void  Conunitment.    Where  a  prisoner  is  held  under  a  void  oommlt- 

ment,  but  is  properly  informed  against  by'  information  or  Indict- 
ment charging  a  crime  before  a  court  of  competent  Jurisdiction, 
on  a  habeas  corpus  proceeding  he  should  be  discharged  from  his 
confinement  on  the  illegal  commitment,  and  remanded  to  the  cus- 
tody of  the  court  having  Jurisdiction  of  the  information  or  in- 
dictment pending  against  hiuL 

Error  to  tho  district  court  for  Lancaster  county:  Ed- 
ward P.  IIoi.MES,  JrnoE.    Reversed  with  directions. 

T.  J.  Doyle  and  Bishop  &  Anderson,  for  plaintiflF  in 
error. 

Frank  N.  Prout,  Attorney  General,  and  N orris  Brotcn, 
contra. 

Oldham,  C.  ; 

On  tho  31at  day  of  August,  1904,  plaintiff  in  error  was 
tried  at  a  sp(vial  term  of  the  district  court  for  Garfield 
county  on  a  charge  of  grand  larceny,  and  was  found  guilty 
and  seiitenc(Kl  to  one  yc^ar's  confinement  in  the  peniten- 
tiary of  Nebraska.  No  jury  was  impaneled  at  the  trial, 
the  state  and  prisoner  agre<^ing  to  waive  a  jury.  On  Oc- 
tober 6,  1904,  an  application  for  a  writ  of  habeas  corpus 
was  made  to  one  of  the  judges  of  the  district  court  for 
Lancaster  county  for  the  release  of  the  prisoner  from  the 
custody  of  the  warden  of  the  penitentiary.  The  applica- 
tion was  d(mied,  and  i\w  prisoner  remanded  to  the  custody 
of  the  warden,  and  from  this  order  he  prosecutes  error. 

There  are  no  disputcnl  facts  in  the  re<*ord,  and  it  shows 
that  tli(*  prisoncT  was  properly  informe<l  against  by  the 
county  attorney  of  Oarfi(*hl  county  on  a  charge  of  grand 
larceny;  that  he  was  duly  arraigned,  and  tendered  a  plea 
of  not  guilty  to  this  charge;  that,  by  the  consent  of  the 
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prisoner  and  the  county  attorney,  a  jury  was  waivwl  and 
a  trial  had  to  the  judge  of  the  district  court,  which  re- 
sulted in  a  verdict  of  guilty,  and  sentence  by  the  court 
to  one  year's  confinement  in  the  'peniti*ntiary,  and  that 
the  warden  is  holding  the  prisoner  on  a  commituient 
issued  on  this  judgment  and  sentence. 

The  first  question  presented  is  as  to  whether  habeas 
corpus  will  lie  in  the  case  at  bar,  no  error  proctHMlings  hav- 
ing be<*n  instituted  for  the  purpose  of  reversing  the  judg- 
ment of  the  district  court,  on  which  the  commitment  was 
issued.  We  have  frequently  held  that  the  writ  of  habeas 
corpus  is  not  a  corrective  remedy,  and  is  never  allowed 
as  a  substitute  for  the  plea  of  a  writ  of  error.  This  rule 
is  well  stated  in  the  case  of  In  re  Fanton,  55  Neb.  703,  in 
which  we  held: 

"The  writ  of  habeas  corpus  cannot  operate  as  a  pro- 
ceeiling  in  error.  If  a  person  is  restained  of  his  liberty  by 
virtue  of  an  absolutely  void  judgment,  he  may  be  dis- 
charges! on  habeas  corpus.  To  obtain  release  by  such  a 
proceeding,  the  judgment  or  sentence  must  be  more  than 
merely  erroneous ;  it  must  be  an  absolufe  nullity." 

This  doctrine  is  supported  by  an  unbroken  line  of  au- 
thorities in  both  the  federal  and  state  courts  of  this  na- 
tion, and  conswiuently  the  question  we  are  confrontcni  with 
at  the  threshold  of  this  controversy  is,  was  the  judgment 
and  sentence  of  the  district  court  absolutely  void  or  only 
erron(H)us?  The  prisoner  contends  that  the  sentence  and 
judgment  wei-e  absolutely  void,  and  the  warden,  through 
his  counsel  the  deputy  attorney  general,  contends  that  they 
were  merely  erroneous.  To  determine  the  construction  of 
the  constitution  and  statutes  bearing  upon  the  contention 
whether  or  not  a  citizen  of  this  state  charged  with  a  felony 
or  infamous  crime  may  waive  his  right  to  a  trial  by  a 
jury,  it  is  proper  to  examine  the  public  policy  of  the  state 
with  reference  to  the  trial  of  persons  charged  with  such 
oflfcmses.  The  public  policy  of  the  state  is  always  reflei*ted 
from  its  constitution,  its  'statuti^  and  the  decisions  of  its 
court  of  last  resort.    Section  3,  article  I  of  the  constitu- 
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tion  of  Nebraska,  provides:     "No  persons  .shall   be   de- 
prived of  life,  liberty  or  pi*ojK^rty,  without  due  process  of 
law."    S(K:tion  6,  article  I,  providers:   "The  right  of  trial 
by  jury  shall  remain  inviolate."     Section  11,  article   I, 
also  provides,  among  other  things,  that  in  all  criminal 
procecHlings  the  accused  shall  have  the  right  to  a  speinly 
trial  by  an  impartial  jury  of  the  county  or  district   in 
which  the  offense  is  allegcnl  to  have  been  committcnl.     Sec- 
tion 296  of  the  code  provider  for  the  waiver  of  a  jury  in 
civil  cases.     There  is  no  provision,  however,  in  the  co<ie 
of  criminal  procedure  for  such  waiver  of  a  jury,  but  secv 
tion  46G  of  the  criminal  code  provides:    "In  all  criminal 
cases,  except  as  may  be  otherwise  expressly  provided,  the 
jury  summoned  and  impaneled  according  to  the  provisions 
of  the  laws  in  force  relating  to  the  summoning  and  im- 
paneling of  juries  in  other  cases  shall  try  the  accused."  In 
construing  this  provision  of  the  statute  we  held  in  Arnold 
V.  State,  ZS  Neb.  752: 

"The  statute  was  designed  for  the  protection  of  the  state 
as  well  as  the  prisoner.  His  consent  could  not  change  the 
law.  The  rights  given  him  by  a  statute  he  could  not 
waive;  and,  even  by  agreem(*nt  with  the  state's  prosecu- 
tor, the  tribunal  which  the  law  provided  for  the  trial  of 
this  issue  could  not  be  set  aside  and  some  other  tribunal 
substitutcHl." 

This  doctrine  is  support^Ml  by  a  long  line  of  well  con- 
sidered cases  in  the  various  states  of  this  Union,  among 
which  may  be  cit(^d  Staic  r.  Carmo}),  63  la.  130,  18  N.  W. 
691;  Cancemi  t\  People,  18  N.  Y.  128;  Harris  v.  People, 
128  111.  585,  21  N.  E.  563;  State  v,  Loclneood,  43  Wis.  403; 
Williams  v.  State,  12  Ohio  St.  622;  Cooley,  Constitutional 
Limitations  (7th  ed.),  458;  IJt  parte  Smith,  135  Mo.  223. 
If,  then,  the  only  tribunal  provided  by  the  constitution 
and  laws  of  the  state  of  Nebraska  for  the  trial  of  one 
charged  with  a  felony  is  a  court  and  jury,  it  follows  that 
the  parties  cannot  by  agreement  constitute  some  other 
tribunal  for  this  purpose.  Consent  of  parties  can  waive 
jurisdiction  of  the  person,  but  the  law  alone  confers  juris- 
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diction  of  the  subject  matter.  If  parties  by  consent  could 
confer  jurisdiction  on  a  judge  of  a  district  court^  which 
is  withheld  by  the  constitution  and  statutes  of  the  state, 
then,  by  the  same  agreement,  they  might  confer  on  a  com- 
mitting magistrate  the  jurisdiction  to  try  and  finally 
determine  the  guilt  or  innocence  of  one  charged  with  a 
felony  at  his  preliminary  examination.  When  the  infor- 
mation was  filed  iq  the  district  court  for  Garfield  county 
charging  in  statutory  language  the  prisoner  with  the 
offense  of  grand  larceny,  and  he  came  into  court  either 
voluntarily  or  under  the  custody  of  the  sheriff,  the  court 
became  possessed  under  the  laws  of  the  state  with  the 
jurisdiction  of  the  person  of  the  defendant,  and  was  au- 
thorized to  make  such  orders  touching  the  arraignment 
of  the  prisoner,  his  admission  to  bail,  or  commitment  in 
default  of  bail,  as  the  statute  provides.  But  Avhen  the  de- 
fendant pleaded  not  guilty,  and  the  cause  was  set  for  trial 
on  such  plea,  the  only  tribunal  provided  by  the  constitu- 
tion and  laws  of  this  state  that  had  authority  to  detennine 
whether  the  defendant  was  guilty  or  innocent  of  the 
offense  charged  in  the  information  was  a  jury  summoned 
from  the  county  in  which  the  offense  was  alleged  to  have 
been  committed.  When  the  judge  of  the  court,  acting 
under  a  mistaken  conception  of  the  effect  of  the  consent 
of  the  prisoner,  undertook  to  determine  the  question  of 
his  guilt  or  innoi*eiice  of  the  felony  charged,  his  judgment 
and  sentence  based  on  such  judgment  was  a  mere  nullity 
and  absolutely  void.  From  this  line  of  reasoning  it  fol- 
lows that  the  commitment  under  which  the  respondent 
warden  detains  the  petitioner  in  the  penitentiary  is  a  legal 
nullity.  It  therefore  follows  that  so  much  of  the  judg- 
ment of  the  district  court  as  remanded  the  prisoner  to 
the  custody  of  the,  warden  of  the  penitentiary  is  erroneous, 
and  should  be  set  aside. 

It  does  not  follow,  however,  as  contended  by  counsel  for 
the  prisoner,  that  because  the  commitment  under  which 
the  warden  detains  the  prisoner  is  insufficient,  the  prisoner 
should  be  discharged  from  further  proceedings,  for  it  is 
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proyided  by  section  358  of  the  criminal  code,  which  gov- 
erns  habeas   corpus   proceedings,   among   other    things: 
"When  the  said  judge  shall  have  examined  into  the  cause  of 
the  caption  and  detention  of  the  person  so  brought  before 
him,  and  shall  be  satisfied  that  the  person  is  unlawfully 
imprisoned  or  detained,  he  shall  forthwith  discharge  such 
prisoner  from  said  confinement.    And  in  case  the  person 
or  persons  applying  for  such  writ  shall  be  confined  or 
detained  in  a  legal  manner,  on  a  charge  of  having  com- 
mitted any  crime  or  offense,  the  said  judge  shall,  at  his 
discretion,  commit,  discharge,  or  let  to  bail  such  person 
or  persons."    Now,  it  clearly  appears  that  an  information 
properly  charging  the  offense  of  grand  larceny,  to  which 
the  prisoner  has  pleaded  not  guilty,  is  pending  against  him 
for  trial  before  a  duly  authorized  tribunal  in  Garfield 
county,  and  the  rule  covering  such  case  is  that,  if  the  com- 
mitment on  which  the  prisoner  is  detained  is  insufficient, 
the  court  on  habeas  corpus  will  discharge  the  prisoner 
from  that  commitment,  and  will  recommit  him  to  the  cui5- 
tody  of  the  court  having  jurisdiction  of  the  offense  prop- 
erly charged  by  indictment  or  information  against  him. 
Ex  parte  Bennett,  Fed.  Cas.  No.  1,311,  2  Cranch  (C.  C), 
612;  In  re  Ring,  28  Cal.  247;  Miller  v.  Snyder,  6  Ind.  1; 
In  re  Mason,  8  Mich.  70;  Ex  parte  Badgley,  7  Cow. 
(N.  Y.)  472. 

.  It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  discharge  the  prisoner  from 
his  confinement  in  the  penitentiary  on  the  warrant  of  com- 
mitment based  on  the  void  judgment  and  sentence  of  the 
judge  of  the  district  court  for  Garfield  county,  and  that  the 
prisoner  be  required  to  enter  into  a  recognizance  for  his 
appearance  at  the  next  term  of  the  district  court  for  Gar- 
field county  to  answer  the  charge  of  grand  larceny  ther<*in 
pending  against  him,  and  that  these  proceedings  and  the 
recognizance  so  directed  be  certified  to  the  district  court 
for  Garfield  county,  as  provided  by  section  358  of  the 
criminal  code,  and  that  in  default  of  the  recognizance  so 
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(lircxrtiHi  the  prisoner  be  committed  to  the  jail  of  Garfield 
county,  there  to  remain  until  discharged  by  due  process 
«f  law. 

Ames  and  Letton,  CC,  concur. 

By  the  Court :  For  the  reiisons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded,  with  directions  to  the  trial  court 
to  discharge  the  prisoner  from  his  confinement  in  the  peni- 
tentiary on  the  warrant  of  commitment  based  on  the  void 
judgment  and  sentence  of  the  judge  of  the  district  court 
for  Garfield  county,  and  that  the  prisoner  be  required  to 
enter  into  a  recognizance  for  his  ai)pearance  at  the  next 
term  of  the  district  court  for  Garfield  county  to  answer 
the  charge  of  grand  larceny  therein  pending  against  him, 
and  that  these  proceedings  and  the  recognizance  so  di- 
rected be  certified  to  the  district  court  for  Garfield  county, 
as  provided  by  section  358  of  the  criminal  code,  and  that 
in  default  of  the  recognizance  so  dircnrtcKl  the  prisoner  be 
committed  to  the  jail  of  Garfield  county,  there  to  remain 
until  discharged  by  due  process  of  law. 

Judgment  accordingly. 


Frontier  Steam  Laundry  Company  v.  James  P. 
Connolly. 

FnJED  December  7,  1904.    No.  13,591. 

City  Ordinance:  Breach:  Liabh^ity.  Whether  a  UablUty  arising 
from  a  breach  of  a  duty  prescribed  by  statute  or  ordinance  ac- 
crues for  the  benefit  of  an  individual  specially  Injured  thereby. 
or  whether  such  liability  Is  exclusively  of  a  public  character, 
depends  upon  the  nature  of  the  duty  enjoined  and  the  benefits 
to  be  derived  from  Its  performance. 

— -:  B'iBE  PBtMTEcnoN.  An  ordinance  which  requires  the  placing 
of  fireproof  shutters  upon  the  windows  of  brick  buildings  within 
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a  city  impoees  a  duty  for  the  purpose  of  giving  to  the  public  pro- 
tection against  fire  which  the  cammon  law  did  not  provide. 

3. :  Liability.  Where  in  such  city  one  is  in  possessioa  of  prop- 
erty as  bailee,  and  it  is  destroyed  by  fire>  which  spread  from 
another  building  through  windows  unprotected  by  fireproof  shat- 
ters, he  is  not  liable  for  the  value  of  such  property  by  reason  of 
the  fact  that  he  owned  the  building  and  that  no  fireproof  shutters 
were  provided  as  required  by  the  ordinance. 

Error  to  the  district  court  for  Douglas  county:  Guy  R. 
0.  Read,  Judge.    Reversed, 

B,  N.  RohertHon,  for  plaintiff  in  error, 
W.  H,  Herdman,  contra. 

Letton,  C. 

This  is  an  action  to  recover  the  value  of  certain  articles 
of  p(*rsonal  property  which  had  been  delivered  to  the 
plaintiff  in  error,  the  Frontier  Steam  Laundry  Company 
of  the  city  of  Omaha,  for  the  purpose  of  being  laundered, 
and  which  were  destroyed  by  fire  which  spread  to  the 
premises  of  the  steam  laundry  company  from  an  adjoin- 
ing building.  The  delivery  of  the  goods  to  plaintiff  in 
error  for  the  puri)oses  claimed  is  admitted  by  the  plead- 
ings, but  the  plaintiff  in  error  asserts  that  it  exercised 
due  care  and  caution  in  the  possession  and  preservation  of 
the  property,  and  that  without  its  fault  or  negligence  a 
fire  which  originat(Hl  on  the  adjoining  premises  spread  to 
its  premises  and  destroyed  the  goods.  It  denies  that  it  is 
responsible  for  the  fire,  or  that  it  has  been  giiilly  of  negli- 
gence in  any  manner  in  the  care  of  the  property.  A  paper 
marked  "Reply''  found  a.mong  the  files  does  not  appear  to 
have  been  filed,  but  since  at  the  time  of  the  trial  leave  was 
given  to  file  a  reply,  and  since  the  court  in  its  instruc- 
tions treated  the  issues  as  if  this  paper  had  been  filed,  we 
will  consider  the  case  as  if  the  issues  had  been  made  up 
by  the  filing  of  the  reply.  The  reply  all^^es  that  the  negli- 
gence charged  consisted  in  this:  that  the  premises  wen* 
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Avithin  the  fire  limits  of  the  city  of  Omaha,  that  the  build- 
ings had  windows  within  40  feet  of  each  other  which  were 
not  covered  by  fireproof  doors  or  shutters,  as  required  by 
ordinance*  No.  4858  of  the  city  of  Omaha;  that,  by  reason 
of  the  defendant's  failure  to  cover  said  windows  with 
fireproof  shutters,  the  fire  entered  the  defendant's  prem- 
ises and  destroyed  the  plaintiff's  property;  that  the  fire 
entered  only  through  the  windows,  and  that,  had  the  win- 
dows been  covered  with  fireproof  shutters,  the  fire  would 
not  have  entered,  and  the  goods  of  the  plaintiff  would  not 
have  been  destroyed. 

It  may  be  questioned,  under  the  evidence  in  this  case, 
whether  or  not  the  ordinance  which  was  introduced  in 
evidence  and  which  provided  that  fireproof  shutters  should 
be  placed  on  the  Avindows  of  brick  buildings  was  of  any 
force  or  effect  as  against  the  plaintiff  in  error,  since  the 
building  appears  to  have  been  constructed  long  prior  to 
the  passage  and  approval  of  the  ordinance,  and  it  being 
penal  in  its  nature  could  not  be  retroactive  in  its  effect. 
This  question,  however,  has  not  been  distinctly  raised  in 
the  case,  and  will  not  be  decided.  Assuming  then  that  the 
ordinance  was  effective  as  to  the  premises,  it  remains  to 
be  seen  whether  or  not  a  violation  of  its  provisions  con- 
stituted such  negligence  on  the  part  of  the  plaintiff  in 
error  as  would  make  it  liable  to  persons  whose  goods  were 
in  its  custody  as  bailee,  and  were  destroyed  by  fire  com- 
municated through  the  unprotected  openings.  The  only 
remedy  providcKl  by  the  ordinance  for  a  breach  of  its  pro- 
visions is  a  penalty  of  not  less  than  |10  nor  more  than 
?100.  It  may  be  said  that  generally  the  penalty  provided 
for  a  breach  of  the  condition  of  an  ordinance  is  the  only 
one  recoverable,  but  there  is  a  further  principle  which  is 
applicable  in  such  cases,  and  that  is  that  evidence  of  the 
violation  of  an  ordinance  usually  tends  to  show  actionable 
negligence  where  the  consequences  have  ensued  from  its 
violation  which  are  contemplated  by  the  ordinance. 
Omaha  f^trcrt  R,  Co.  v.  Dnvall  40  Neb.  29.  Wherever  a 
statute  or  ordinance  creates  a  duty  or  obligation,  though 
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,  * 

it  does  not  in  express  terms  give  a  remedy,  the  reniedv 
which  is  properly  applicable  to  that  obligation  follows  as 
an   incident,   but   whether  a   liability  arising    from    the 
breach  of  a  duty  prescribed  by  a  statute  or  ordinance  ar- 
cnies  for  the  benefit  of  an  individual  specially    injnn^d 
thereby,  or  whether  such  liability  is  exclusivelj^  of  a  public 
character,  must  depend  upon  the  nature  of  the  duty  en- 
joined and  the  benefits  to  be  derived  from  its  performance. 
Taylor  i\  Lake  S,  d  M.  8.  R.  Co.,  45  Mich.  74;  Haj/es  r. 
Michif/an  C,  R.  Co.,  Ill  U.  S.  228,  240;  2  Coolej,  Torts 
(3d  ed.),  0r)8;  Cool'  t\  Johnston,  58  Mich.  437,  25  N.  AV. 
388.     If  the  dutj'  imposed  by  the  ordinance  is  clearly  in- 
tended for  the  protection  and  for  the  benefit  of  individual 
or  of  their  property,  the  violation  of  the  rule  prescribe<l 
tends  to  show  negligence  for  which  a  recovery  may  be  had: 
but  where  the  duty  is  plainly  for  the  benefit  of  the  public 
at  large,  then  the  individual  acquires  no  new  rights  by 
virtue  of  its  enactment,  and  a  violation  of  the  rule  is  of  no 
evidential  value  upon  the  qu(*stion  of  negligence.     It  is 
not  always  ejisy  to  draw  the  line  between  the  two  class(^ 
of  enactments.    In  fact,  in  some  cases  their  purpose  is  both 
for  the  welfare  of  the  public  at  large  and  also  for  the  pro- 
tection of  the  personal  and  property  rights  of  individuals. 
In  such  case  the  individual  may  adduce  the  failure  to  per- 
form the  duty  enjoined  as  evidence  of  negligence.     The 
rule  which  is  applicable  can  only  be  ascertained  from  a 
consideration  of  the  object  and  purpose  of  the  enactment 
itself  in  eiich  particular  case. 

WTiat  th(*n  is  the  purpose  of  the  enactment  of  Uie  sec- 
tion und(»r  considiration?  Is  it  for  the  benefit  of  the 
public  at  larg<s  for  the  public  safety,  or  is  it  for  the  bene- 
fit of  persons  whose  property  may  be  burned  in  buildings 
not  provided  with  fireproof  shutters?  We  are  satisfied 
that  the  purpose  of  section  53  of  the  ordinance  which  re- 
quires the  (^rcH^tion  of  fireproof  doors  and  shutters  upon 
brick  buildings  within  the  city  is  to  protect  the  general 
public  against  the  spread  of  fire.  A  fire  which  may  inflict 
but  a  small  amount  of  damage  when  confined  to  the  place 
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of  its  origin,  if  allowed  to  spread,  increases  in  intensity  as 
it  continues  its  career,  and  may,  unless  seasonably  checkc^d, 
inflict  incalculable  damages  upon  individuals  and  upon  tlu^ 
public  at  large.  The  safety  of  life  and  property  in  larg(* 
cities  demands  such  precautions  ajjainst  the  sprc^ad  of 
flames  as  the  ordinance  requires.  Ordinances  prei^icribing 
such  safeguards  and  protective  appliances  are  everywhere 
upheld  as  a  proper  exercise  of  the  police  power  of  the  mu- 
nicipality, exercis(^  for  the  safety  of  the  people  and  the 
preserv^ation  of  their  property.  Their  purpose,  while  it  may 
incidentally  benefit  the  individual  who  is  refpiired  to  thus 
safeguard  his  building,  is  for  the  benefit  and  safety  of  the 
public  at  large.  They  are  not  enacted  primarily  for  the 
purpose  of  preserving  buildings  endangered  by  fire  to  the 
owners  thereof,  for,  if  a  man  neglects  to  protect  his  own 
property  from  fire,  or  if  he  chooses  to  destroy  it  himsc^lf,  it 
is  not  the  concern  of  the  lawmaking  power,  so  long  as  in 
so  doing  he  does  no  act  which  affects  the  rights  and  privi- 
leges of  other  persons;  nor  are  they  enacted  to  make  the 
owners  of  buildings  who  neglect  to  comply  with  such 
provisions  liable  for  the  loss  by  fire  which  may  have 
spread  to  such  buildings  of  the  property  of  other  persons 
contiiincxl  therein.  Under  the  view  we  take  of  the  purpose 
of  this  portion  of  the  ordinance,  no  liability  attaches  to 
the  plaintiff  in  error  on  account  of  the  destruction  of  the 
l)roperty,  the  value  of  which  it  is  sought  to  recover  in  this 
action. 

For  these  reasons,  we  recommend  that  the  judgnu^nt  of 
the  district  court  be  reversed. 

Ames  and  Oldham,  CC,  concur. 

I\v  the  Court:  For  the  reasons  stated  in  the  foregoing 
oi)inion,  the  judgment  of  the  district  court  is 

Rkversed. 

Sedgwick,  J.,  dissenting. 

It  is,  and  without  doubt  correctly,  considered  in  the 
opinion  that  we  are  committed  to  the  rule  declared  in 
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Omaha  Sfra:t  R.  Co.  r.  DuraJI,  40  Neb.  29,  that  the  viola- 
tion of  any  statutory  or  nninioipal  regulation,  established 
for  th(*  purpose  of  protecting  persons  or  property   from 
injury,  is  evidence  of  negligence,  when  the  other  elements 
of  actionable  negligence  concur.    It  is  said  in  the  opinion  : 
"If  the  duty  inipose<l  by  the  ordinance  is  clearly  intended 
for  th(»  protection  and  for  the  benefit  of  individuals  or  of 
their  pro[)(»rty,  the  violation  of  the  rule  pre^^cribed  tends 
to  show  nc^gligence  for  which  a  nn^overy  may  be  had,  bnt 
where  the  duty  is  plainly  for  the  benefit  of  the  public  at 
large,  then  the  individual  a<*(iuires  no  new  rights  by  virtue 
of  its  enactment,  and  a  violation  of  the  rule  is  of  no  evi- 
dential value  upon  the  question  of  m^gligence/'    It  is  also 
said:    "In  some*  cases  their  purpose  is  both  for  the  wel- 
fare of  the  public  at  large  and  also  for  the  protection  of 
the  personal  and  property  rights  of  individuals.     In  such 
case  the  individual  nuiy  adduce  the  failure  to  perform  the 
duty  enjoined  as  (»vid(»m*e  of  negligence."  So  that  the  hold 
ing  in  this  case  is  that  to  protect  the  personal  and  property 
■right-s  of   individuals    is   no  part   of  the   obj(*ct   of   the 
ordinance.    To  this  proposition  I  cannot  agree.    The  opin- 
ion finds  the  object  of  the  ordinance  to  be  "for  the  benefit 
of  the  public  at  large,"  that  is,  for  the  public  safety,  and  it 
is  directly  stated  in  the  opinion  that  "the  purpose  of  sec- 
tion 53  of  the  ordinance  which  requires  the  erection  of 
fireproof  doors  and  shuttcTs  upon  brick  buildings  within 
the  city  is  to  protect  the  general  puhlic  against  the  spread 
of  fire,'^    To  prot(K*t  the  general  public  against  the  spread 
of  fin*  is  to  protect  the  property  of  the  people  of  the  city 
g(»nerally  from  destruction  by  fire,  and  if  the  object  is  to 
jjrotect  th(*  prop(M-ty  of  all  of  the  pwple  of  the  city,  it  cer- 
tainly must  b(*  a  part  of  the  object  to  protect  the  property 
of  c^ach  individual  citizen. 

2.  While  some  of  the  principles  announced,  and  the 

reasoning  fnmi  which  th(\v  are  derived,  seem  to  me  to  Ik* 

/  wrimg,  the  conclusion   nuiy,   I  think,   be  justifiwl   upon 

another  ground.     An  ordinance,  the  effect  of  which  may 

be  to  i)lace  so  great  a  r(\sponsibility  upon  a  citizen,  and 
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which  is  penal  in  its  nature,  must  be  strictly  •construed. 
It  ought  not  to  be  held  to  apply  to  buildings  erected  be- 
fore its  enactment  unless  its  language  plainly  compels 
such  a  construction.  The  ordinance  provides:  "All  brick 
buildings,  except  dwelling  houses,  schoolhouses,  churchc^s, 
and  all  strictly  fireproof  building's,  shall  have  fireproof 
shutters  on  every  entrance  on  the  rear  walls  and  courts, 
with  openings  within  40  feet  of  each  other;  such  shutters 
to  be  constructed  to  the  satisfaction  of  the  building  Inspec- 
tor and  chief  of  the  fire  d(*partment."  This  language 
might  possibly  be  construed  so  as  to  apply  to  buildings 
constructeil  before  its  enactment,  if  it  were  not  for  the 
plain  language  of  the  title  of  the  ordinance,  wl^ich  must 
be  construcHl  with  it,  and  which  seems  to  limit  its  effect 
to  buildings  constructed  after  its  enactment.  It  is  en- 
titled "An  ordinance  regulating  the  construction  of  build- 
ings and  providing  penalties."  I  do  not  think  that  the 
provisions  of  this  ordinance  could  he  so  extended  by  con- 
struction as  to  ilnpose  a  penalty,  and  such  severe  conse- 
quences for  a  failure  to  protect  with  iron  shutters  the 
windows  of  buildings  that  had  already  been  constructed 
wh(»n  the  ordinance  was  enacted. 


Frkmont,  Elkhorn  &  MissoTiRi  Valley  Railroad  Com- 
pany V.  AxsEL  Hagblad.* 

Filed  December  7,  1904.     No.   13,^23. 

1.  Petition:   Sufficiency.     Petition   examined,  and   held  not  to  state 

a  cause  of  action  ex  contractu  against  a  common  carrier,  nor  a 
cause  of  action  at  common  law  for  the  carrier's  negligence. 

2.  :  Passenger.    Petition  further  examined,  and  held  not  to  set 

forth  facts  sufficient  to  constitute  the  plaintiff  a  passenger  so  as 
to  bring  him  within  the  provisions  of  section  3,  article  L  chapter 
72,  Compiled  Statutes,  1903. 

♦  Rehearing  allowed.    See  opinion,  p.  790,  post. 
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3.  Carriers:  DrTit».     A  railroad  company  owes  only  ordinary  care  to 

persons  impliedly  invited  upon  its  platform  who  are  not  pas- 
sengers. 

4.  :  PASSKNGER.     In  order  to  bring  a  person  within  the  stAtion 

house  or  upon  the  platform  of  a  railroad  station  within  the  pro- 
tection of  the  legal  duties  owing  by  a  common  carrier  to  ita  pas- 
sengers, a  person  intending  to  become  a  passenger  must  go  to 
the  station  at  a  reasoralle  time  before  the  time  fixed  for  the  de- 
parture of  the  train  upon  which  he  intends  to  take  passage,  in 
a  proper  manner,  and  there,  either  by  the  purchase  of  a  ticket  or 
in  some  other  manner,  indiraie  to  the  carrier  his  intention  to  take 
passage  and  thus  place  hiiiit:.]f  in  the  carrier's  charge. 

5.  Pleading.     In  order  to  state  a  cause  of  action  upon  the  statutory 

duty  of  a  railroad  company  to  a  passenger  who  has  not  actually 
taken  passage  upon  the  train,  it  is  necessary  that  the  facts  stated 
show  that  the  person  suing  is  one  of  the  class  of  persons  to 
whom  the  remedy  is  afforded  by  the  statute.  To  plead  that  he  is 
a  passenger,  in  a  case  where  the  existence  of  su^h  relation  to 
the  carrier  is  at  issue,  pleads  a  mere  conclusion  of  law  and  is  not 
sufficient. 

6.  Passenger.     From  the  time  a  passenger,  as  defined  herein,  places 

himself  under  the  charge  of  the  carrier  as  he  begins  his  journey 
until  he  is  afforded  the  opportunity  to  leave  the  premises  of  the 
carrier  at  its  termination,  he  is  "a  passenger  being  transported.*' 
unless  by  some  act  not  attributable  to  the  carrier  the  relation 
ceases. 

EuuoR  to  the  district  court  for  ITolt  county:  William 
H.  WKsix)Vi:tt,  Ji'iKiE.    Reversed. 

Benjamin  T.  ^Yh\te  and  J.  B.  Shcean,  for  plaint  iff  in 
error. 

M,  F.  Harrinffton  and  A.  F,  Mulleu,  contra. 

Letton,  C. 

This  action  wa.s  Ijronjjht  by  Axsel  Hagblad,  defendant 
in  error,  bereinaft(T  stylc^l  the  plaintiff,  aijninst  the  Fre- 
mont, Elkhorn  &  Missonri  Valley  Railroad  Company, 
plaintiff  in  error,  her(Mnaft(*r  styl(*d  the  defendant.  Judg- 
ment was  rendered  for  the  plaintiff  Inflow,  and  the  d(»fend- 
ant  b(4ow  brings  error  to  Ihis  court.     The  sole  error  as- 
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si<2:ned  is  that  the  trial  court  erred  in  overrulinj?  the  de- 
fendant's motion  for  a  judgment  on  the  ph^ading  von 
ohstantc  veredicto.  The  defendant,  by  a  general  demurrer, 
l)y  seasonable  objection  to  the  introduction  of  evidence 
upon  that  ground,  by  motion  for  an  instruction,  and  by 
motion  for  judgment  fion  ohHtatitc  veredicto^  at  every 
stiige  of  the  case  challeneged  the  sufficiency  of  the  allega- 
tions of  the  petition  to  state  a  cause  of  action  against  the 
defendant.  The  parts  of  the  petition  which  are  necessary 
to  be  set  forth,  in  order  to  state  the  (piestion  involvcnl,  are 
as  follows  : 

"1.  The  plaintiff  for  cause  of  action  alleges  that  the 
dc^fendant  is  a  corporation  duly  organizc^d  under  the  laws 
of  the  state  of  Nebraska,  and  has  been  such  corporation 
for  ten  years  last  pa*st;  that  the  defendant  is  a  corpora- 
tion engaged  in  the  railroad  business,  and  for  ten  years 
last  past  it  has  been  a  common  carrier  of  passengers  for 
hire  upon  its  railroad,  and  has  owned  and  operated  a  line 
of  railroad  in  the  counties  of  Madison,  Antelope  and  Holt 
in  the  stixte  of  Nebraska;  that  Norfolk  and  Meadow  Grove* 
are  stations  upon  the  defendant's  line  of  railroad  in  Madi- 
son county  where  it  receives  and  delivers  passengers  oa 
and  from  its  trains,  and  that  the  defendant  on  the  2St\\ 
day  of  December,  1902,  was  a  common  carrier  carrying 
passengers  from  Norfolk  to  ^feadow  Groves  and  that  the 
station  at  Norfolk  where  such  passengers  are  received  is 
commonly  known  as  Norfolk  Junction. 

"2.  That  on  the  28th  day  of  December,  1902,  the  plain- 
tiff purchas(Hl  from  the  defendant  at  Norfolk,  Nebraska^ 
a  ticket  entitling  him  to  a  safe  passiige  on  the  defendant's 
train  from  Norfolk  to  Meadow  Grove,  and  insuring  him 
against  injury  while  a  pass(»nger  on  said  train  and  while 
a  passenger  on  the  defendant's  prcMuises  at  Norfolk ;  that 
while  plaintiff  was  standing  on  the  defendant's  station 
platform  at  Norfolk  on  the  evening  of  said  day,  and  after 
he  had  purchased  and  paid  the  defc  ndant  for  said  ticket, 
and  while  he  was  a  pass(»nger  on  tlie  de^fenlant's  premis(»s, 
and  while  he  was  waiting  for  i\w  arrival  of  the  defenelant's 
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train  which  was  to  carry  him  from  Norfolk  to  Meadow 
Grove,  he  was  struck  by  an  engine  and  cars  run  and 
oiMTatcHl  nixm  the  defendant's  railroad  track  at  Norfolk, 
and  which  train  was  under  the  direction  and  with  the 
knowUnlge,  approval  and  consent  of  the  defendant.  That 
by  being  struck  by  said  engine  and  said  cars  the  plaintiff 
was  thrown  down,  mangled,  bruised  and  injureil,  and 
sustained  the  following  injurii*s.'' 

It  will  be  observ(il  that  the  petition  does  not  allege  that 
any  act  was  negligently  d(me.  If  the  action  had  been 
brought  against  an  individual  for  damages  occasioned  by 
his  negligence  which  resultcnJ  in  the  injuries  complained 
of,  it  would  be  essential  to  allege  that  the  injuries  wore 
()ccasion(Hl  by  the  negligence  of  the  defendant,  either  by 
setting  forth  facts  which  would  constitute  negligence  as 
a  matter  of  law,  or  by  pleading  generally  that  the  defend- 
ant was  nt^gligent  in  perforniing  or  omitting  to  perform 
the  acts  couiplainwl  of  as  constituting  negligence.  Omalia 
dR,  V.  It.  Co.  V.  Wright,  49  Neb.  456.  The  allegations  of 
the  iK»tition  under  consideration  do  not  set  forth  that  the 
act  by  which  the  plaintilf  was  injurtnl  was  done  negli- 
gently, and  no  fact  is  alleged  which  constitutes  negligence 
as  a  matter  of  law  under  the  common  law,  nor  by  statute 
unless  the  plaintiflF  was  one  of  a  class  embract^d  under  the 
provisions  of  section  3,  article  I,  chapter  72,  Compiknl 
Statutes,  1903  (Annotat(Hl  Statutes,  10039),  relating  to 
injuries  to  persons  while  being  transported  over  railroads 
in  this  state.  Since  the  petition  was  assailed  at  every 
stage  in  the  progress  of  the  cause,  the  pleader  will  be 
pr(*suuKHl  to  have  stated  his  case  as  fairly  to  himself  as 
the  facts  will  warrant,  and  the  familiar  rule  applied  that 
the  allegations  in  the  petition  and  all  presumptions  aris- 
ing therefrom  will  be  construed  against  the  pleader,  and 
no  presumptions  in  his  favor  indulged  in.  Having  these 
rules  in  mind,  therefore,  it  will  be  obser\'(*d  that  the 
only  alhgations  of  the  petition  which  show  the  manner 
in  which  the  plaintiff  was  injured  are  that,  while  plain- 
tifif   was  standing  on    defendant's    station   platform  at 
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Norfolk  on  the  oveniug  of  December  28,  1902,  he  was 
struck  by  an  engine  and  cars  run  and  operated  upon  the 
defendant's  railroad  track,  which  train  was  run  under  the 
direction  and  with  the  knowledge,  approval  and  consent 
of  the  defendant.  That,  by  being  struck  by  said  engine 
and  cars,  the  plaintiff  was  injured.  Taking  these  al- 
legations alone,  without  the  aid  of  any  presumptions,  they 
appear  to  be  somewhat  inconsistent.  The  plaintiff, 
while  standing  on  the  platform,  was  struck  by  the  engine 
and  cars  operated  upon  the  track.  The  plaintiff  stood 
presumably  upon  a  safe  and  pr<)perly  constructed  plat- 
form, the  engine  and  cars  were  presumably  properly  con- 
structed and  properly  operated,  and  the  track  was  pre- 
sumably in  good  condition  for  the  purpose  of  its  construc- 
tion. If  we  accept  these  facts  as  true,  then,  unless  the 
plaintiff  was  so  situated  at  the  time  of  the  accident  that, 
though  he  was  standing  upon  the  platfx)rm,  his  body  pro- 
jected over  the  track  in  such  manner  that  properly  con- 
struct(*d  *hd  operated  engine  and  cars  might  strike  him, 
no  injur}'  could  result.  This  being  the  case,  the  inference 
must  be  drawn  that,  presuming  that  the  defendant  was 
operating  its  trains  with  due  care  and  caution,  the  plain- 
tiff placcHl  himself  in  a  position  that  common  knowl- 
edge w(mld  show  to  be  one  of  danger.  We  conclude  there- 
fore that  the  petition  fails  to  disclose  any  facts  which  con- 
stitute negligence  on  the  part  of  the  defendant  a^i  a  mat- 
ter of  law  irrespective  of  the  strtute,  and  do(*s  not  st^te 
a  cause  of  action  if  based  upon  a  common  law  liability  of 
the  defendant. 

The  plaintiff  contends  that  the  petition  states  a  good 
cause  of  action  upon  three  grounds:  First,  it  states  a 
brea(*h  of  contract  to  safely  convey  the  plaintiff  from  the 
point  where  he  purchased  the  ticket  to  the  point  of  desti- 
nation; second,  it  states  a  cause  of  action  under  the 
statute  hereinbefore  alluded  to;  third,  it  states  a  cause  of 
action  on  the  ground  of  negligence,  by  stating  facts  which 
as  a  matter  of  law  constitute  negligence  on  the  part  of  the 
defendant. 
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As  to  the  first  contention,  we  think  it  clear  that    tlii^ 
petition  is  not  bused  upon  contract.    No  promise  and   no 
consideration  theivfor  have  been  aHeged.     The  petition 
alleges  that  the  plaintitT  purchased  a  ticket.     While  it   is 
true  that  a  railroad  ticket  is  evidence  of  a  contract    Im*- 
tween  the  carrier  and  the  purchaser  thereof,  still  the  phni 
that  the  plaint ifT  ])urcha.se<l  a  ticket  for  a  pa^ssage  from 
Norfolk  to  Mc^adow  Grove,  without  alleging  that  the  de- 
fendant agnxMl  to  carry  him  between  these  points  in  con- 
sideration of  the  sum  paid,  and  alleging  further  a  breiu*h 
of  the  contract,  doi\s  not  set  forth  an  action  ex  contractu, 
15  ISncy.  PL  &  Pr.,  p.  1125,  and  notes. 

"There  is  a  class  of  cases  arising  out  of  contract,  whenv 
b}'  reason  of  the  contrac^t,  the  law  rais(^  a  dutv,  for  th:* 
breach  of  which  duty  an  action  on  the  case  may  be  main- 
tained; and  in  such  cases  the  contract,  being  the  basis  and 
gravamen  of  the  suit,  must  be  alh*g<Hl  and  proved.  ♦  •  • 
But  when  the  gist  of  the  actiou  is  a  breach  of  duty  and  not 
of  contract,  and  the  contract  is  not  alleged  as  the  cause 
of  action,  and  wh(»n,  from  the  facts  alleged,  the  law  raises 
the  duty  by  reason  of  the  calling  of  the  defendant — ^as  in 
case  of  innk<M»i)ers  and  common  carriers — and  the  breach 
of  duty  is  sol(»ly  counted  ujmn,  the  rules  applying  to  ac- 
tions ex  tUlirto  d(»termine  the  rigbts  of  the  parties."  Friuk 
V.  Potter,  17  111.  406.  S(^  also  Wright  r.  Oeer,  6  Vt. 
151;  Bank  of  Oratu/e  i\  Hroirn,  3  Wend.  (N.  Y.)  158; 
MVall  r.  For.\t/tlK  4  W.  &  S.  (Pa.)  179. 

We  conclud(»  tluMH^fon*  that  the  gist  of  this  action  under 
the  alh^gations  of  the  petition  is  a  bn^ach  of  duty  arising 
from  the  obligations  imi)osed  by  law  upon  common  car- 
riers, and  that  it  is  not  an  action  upon  the  contract  of 
carriage. 

We  have  already  consid(Te<l  the  third  ground  upon 
which  the  ])laintitf  assi^rts  the  petition  is  sufficient,  and 
decided  that  his  position  as  to  this  is  unsound.  There 
remains,  how(»v(*r,  to  be  considerinl  the  contention  that 
the  petition  states  a  cause  of  action  under  section  3, 
article  I,  chapti^r  72,  Compih^l  Statutes,  1903  (Annotated 
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Statutes,  10039),  and  this  presents  an  important  point 
for  consideration.     ScH'tion  3  is  as  follows:    "Evers'  rail- 
road company,  as  aforesaid,  shall  be  liable  for  all  dam- 
ajres  inflicted  upcm  the*  p^Tson'of  passenj^ers  while  bein^;* 
transporttnl  over  its  road,  except  in  cases  where  the  in« 
jury  done  arises  fi-om  the  criminal  ne}>:li«j:ence  of  the  per- 
son injured,  or  when  tlie  injury  complained  of  shall  be  the 
violation  of  some  expr(»ss  rule  or  regulation  of  said  road 
actually  brought  to  his  or  her  notice."     The  plaintiff  con- 
tends that  under  the  alh^gations  of  the  petition  he  was  a 
piussenger  and  was  injurc^l  while*  being  transportcnl  over 
the  defendant's  railroad,  and  that  since  this  fact  appears 
upon  the  face  of  the  petition  the  liability  of  the  company 
for  damages  sustain(»d  by  him  is  fixc^l,  unless,  by  proi)er 
pleading ^and  proof  as  to  tlu*  plaintiff's  criminal  negli- 
g(»nce  or  violaticm   of  some  rule  or  ri^gulation   actually 
brought  to  his  notice,  it  relieves  itself  from  the  burden  and 
from  th(*  cimclusive  presumption  of  negligence  which   is 
placed  upon  it  by  Uie  statute.    On  th(*  oMier  hand,  the  de- 
fendant insists  that  a  purchaser  of  a  railroad 'ticket  while 
standing  on  a  station  platform  waiting  for  the  arrival  of  a 
train  on  which  he  intends  to  take  passage  does  not  couu* 
within  the  chiss  of  passc^ngtTs  protected  by  the  statute,  and 
that  such  a  person  is  not  a  **])ass(4ig(»r  being  transportcHV 
over  the  carrier's  road.     And  in  this  conntvtion  the  d(*- 
feudant  calls  attention  to  the  fact  that  the  petition  does 
not  allege  that  the  plaintiff  was  injured  while  attempting 
to  alight  from  or  board  his  train,  or  that  he  had  begun  his 
journey  by  taking  passage  on  the  ti*ain.     It  is  obvious 
then^fore  that  the  determination  of  the  quc^stion  presented 
r(»sts  upon  the  inquiry  whether  a  person  who  has  bought 
a  ticket  and  is  upon  a  station  platform  awaiting  the  ar- 
rival of  a  train  upon  which  he  intends  to  take  passage  is  a 
passenger  being  transported  over  its  road. 

Defendant  argues  that  the  common  law  re(^ognize<l  two 
o]ass(*s  of  passengers,  those  being  transported  and  those 
not  being  transported,  and  (established  different  degn^es 
of  care,  and  in  case  of  injury  different  rules  as  to  the  bur- 
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den  of  proof.  Tliat  as  to  the  first  claxs  the  carrier  was 
fjoimd  to  (»x(»iTis(»  the*  hi«xh<*st  (le<;r(H*  of  cart*  which  human 
skill  and  for(\sicr]it  coiihl  devise,  and  that  an  injury  <loni' 
to  one  of  this  chiss  arisinjc  from  def(H*tive  roailbe<l,  equiii- 
inent  or  nianaji^enient  was  presimuMl  to  have  Imm'u  causftl 
by  the  ne^li^(aic(*  of  the  carrier.  That  as  to  tlie  Kivon  1 
class,  those*  not  l:(*inj;  actually  transport(*<l,  the  carrL  r 
wavS  only  bound  to  ex(Tcise  ordinary  care,  and  from  an 
injury  to  one*  of  this  class  no  presumption  of  nej^lijreu.f 
was  raiscHl  a^rainst  tin*  carri(T. 

As  to  the  fir.-it  proposition  there  is  no  diffen*nce  of  opin- 
ion worthy  of  mention.  The  doctrine  that  the  carritT 
must  ex(Tcls(^  the  hi<»;hest  degn^e  of  care  is  accepted  as  the 
S(»tthMl  rule  in  nearly  all  jurisdictions.  The  reason  for  this 
ruh»  is  w(»ll  stated  hy  the  supreme  court  of  tl^e  Uniteil 
State's  in  an  (*arly  case,  Philadrlphia  d:  If.  /?.  Co.  r. 
Ihrhy,  14  Ilow.  ( U.  S.)  ♦4«S,  decidinl  in  1852:  "When  car- 
riers undertake  to  convey  persons  l)y  the  powerful  but 
dan<!:er(ms  agencA*  of  st<»am,  public  policy  and  safety  re- 
quin^  that  tlu\v  b(»  lu^ld  to  the  <i:i»eatest  possible  care  and 
dilijj:ence.  And  whethcT  the  consideration  for  such  trans- 
portation be  pecuniary  or  otherwise,  the  personal  safety 
of  the  passen};:ers  sh(mld  not  be  left  to  the  sport  of  chance 
or  the  ncirli^ence  of  careless  agents.  Any  negliji^ence,  in 
such  cas(\s,  umy  well  deserve  the  epithet  of  ^groas.'  *'  "Any 
relaxatum  of  the  stringent  policy  and  pirincipk»s  of  the 
law  aflf(H*ting  such  cases,  would  be  highly  detrimental  to 
public  safety." 

As  to  th(»  second  proposition,  however,  the  authorities 
are  not  uniform,  one  class  of  cas(^  fidlowing  the  doctrine 
laid  down  in  2  Shearman  and  BedfiehV  Law  of  Negligence 
(.Ith  ed. ),  s(H\  501,  as  follows: 

"When  Ordinary  Care  Only  Rcniuired.  The  requirement 
of  extraordinary  care,  being  founded  upon  the  special 
risk  of  huuuin  life  involved  in  the  business  of  carrying 
jnuss^^ngers,  is  not  to  be  extended  to  incidents  of  the  busi- 
ness which  do  not  involve  such  risk,  and  in  which  the 
carrier  stands  in  the  same  relation  to  the  pas.s(»nger  as  do 


Vol.  72]        "     SEPTEMBER  TERxM,  1904.  781 


Fremont,  E.  &  M.  V.  R.  Co.  v.  Hagblad. 


other  business  men  from  whom  such  peculiar  care  is  not 

rcMxuired.     Heuc(*,  whiles  a  carrier  must  use  ordinary  care* 

to  make  the  means  of  approach  and  departure  and  other 

accessories  safe  for  the  use  of  passengers,  he  is  not  re- 

<luir(Hl  to  use  any  higher  degi*ec^  of  care  Avith  reference  to 

these  things.    Therefore,  with  regard  to  platforms,  stairs, 

waiting-rooms  in  a  station,  the  gi'ound  surrounding  it  and 

other  premises  of  a  railroad  company,  its  obligation  to 

passf  ngcrs  is  only  one  of  ordinary  care,  in  common  with 

that  of  all  other  occupants  of  land  or  buildings,  inviting 

I)ersons  to  enter  thereon,  for  compensation;  since  pa^.s<»n- 

g(*rs  are  no  more  endangered,  in  such  places,  than  they  ai*e 

in  similar  premis(\s  not  belonging  to  a  railroad  company." 

Pi'nnst/lranla  li,  Co,  i\  Marion,  104  Ind.  239;  Kelly  v.  Man- 

hat  tan  R.  Co..  112  N.  Y.  443;  IM/Jlin  v.  Buffalo  d  S.  R.  Co,, 

lOG  N.  Y.  136;  Falls  v.  San  Francisco  dc  N.  P.  R.  Co.,  97 

(^al.  114;  Morcland  i\  Boston  d  P.  R.  Co,,  141  Mass.  31; 

Jordan  v,  Xcir  York,  N,  H,  d  H.  R.  Co.,  165  Mass.  346; 

t^tokcs  v.  Suffolk  d  C,  R.  Co.,  107  N.  ("ar.  178;  McDonald 

i\  Chkmjo  d  N.  W,  R,  Co.,  26  la.  124;  Southern  R.  Co.  v. 

Recces,  U{}  Ga.  743. 

The  other  class  of  cases  hold  in  the  main  that  the  car- 
rier's duty  to  a  passenger  is  the  exercise  of  the  highest 
care  at  all  times  that  the  relation  subsists,  from  the  time 
(hat  a  peraon  becomes  a  passenger  until  he  ceases  to  be 
such,  his  journey  is  completed  and  he  has  left  the  car- 
rier's pr(Mnis(\s.  A  few  of  the  cases  holding  the  carrier  to 
the  sanu*  degree  of  care  with  reference  to  a  person  who 
ha.s  become  a  pass(^nger,  from  the  time  he  assumes  such 
relation  until  within  a  reasonable  time  after  his  alight- 
ing from  the  train  and  departure  from  the  platform  or 
stiition  at  his  destination,  are  the  following:  Gai/nor  v. 
Old  Colony  d  A\  R.  Co.,  100  Mass.  208,  97  Am.  Dec.  96; 
Grand  Rapids  d  I.  R.  Co.  v.  Martin,  41  ilich.  667;  Knight 
V.  Portland  S.  d  P.  R.  Co.,  56  .AI(^  234;  Warren  v.  Fitch- 
hurg  R.  Co.,  8  Allen  (Mass.),  227;  Dodge  v.  Boston  d  B. 
Steamship  Co.,  148  Mass.  207;  Weston  r.  New  York  Ele- 
vated R.  Co.,  73  N.  Y.  595;  Norfolk  d  W.  R.  Co,  v.  Galli- 
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her,  89  Va.  G39;  Burke  v.  Chieuyo  d  X.  W.  R.  Co.,  108  111. 
App.  565;  Kraiitz  »;.  Rio  Grande  W.  R.  Co.,  12  Utah,  KU. 
30  L.  B.  A.  297;  Johns  i\  Charlotte,  C.  &  A.  R.  Co.,  39 
S.  Car.  1(»2,  20  L.  R.  A.  520. 

The  jnu'stion  as  to  which  of  theso  two  ruU-s  frovrrns  tin- 
liability  of  railroads  for  iujjiries  to  pas8eng«'rs  iipou  their 
Kfation  platforiiLS  or  premises  in  this  state,  as  pn-sentiM 
by  the  plesiding  in  this  case,  deixnids  upon  the  pi-oper  con- 
struction to  be  given  to  the  phrase,  "a  passeuRer  wliil<- 
beiug  trausportofl  over  its  road."  If  the  intention  of  th.- 
l('gislatur(>  was  that  this  phra.«(e  should  l»e  construed  lit- 
erally, tlu'n  a  passenger  not  actually  in  pn>cess  of  be-in- 
ni«)ve<l  or  carried  from  one  point  to  another  would  not  Ik- 
within  the  prot(Hti(m  of  the  statute.  This  court,  how.'ver. 
has  recently  had  occasion  to  construe  this  phrase  to  soiii!- 
extent.  In  the  case  of  the  Chivayo,  R.  I.  &  P-  R-  Co.  r. 
>i(ttiler,  {\i  Keb.  030,  046,  this  provision  is  discusstnl  with 
refenMice  to  the  facts  in  that  case,  where  a  pa.^seup-r  left 
the  train  on  his  own  volition  for  a  purpose  not  incident 
to  the  journey.    I«  that  case  it  is  said: 

"We  are  agreed  that  the  words  'while  being  trausix.rted 
over  its  road"  is  a  qualifying  phra.se,  intendtnl  U>  limit 
liabilitv  on  the  part  of  the  company,  and  that  we  miist 
give  it' the  force  intended  by  the  legislature.  We  cannot, 
however,  agr«-<>  with  the  plaintiff  in  error  that  it  was  in 
tendcMl  to  exclude  all  passeng(>rs  who  leave  the  car  pro 
vided  for  thein  by  tlie  carrier.  It  is  well  known  that  many 
—perhaps  most— roads  provide  eating  houses  and  other 
accommodations  for  the  comfort  or  convenience  of  their 
patrons,  and  that  regular  stops  are  made  for  nu^Us,  re- 
(juiring  the  pass<  ngei-s  to  leave  the  car  in  which  they  an' 
being  transported,  and  often  to  cross  numerous  tracks  on 
their  way  to  and  from  the  car  to  the  dining  room  or  res- 
taurant. In  such  cases  one  does  not  lose  his  character  a-s 
a  passenger  in  the  course  of  transportation  over  the  road, 
or  the  protettion  of  the  statute'.  The  duty  of  the  company 
to  provide  him  safe  egress  and  ingress  for  such  necessities 
as  are  reiiuired  on  bis  journey,  and  which  the  road  assumes 
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to  furnish,  and  which  it  invitos  him  to  parlako  of,  is 
no  less  stringent  than  to  furnish  him  safe  passage  on  its 
cars.  While  seated  in  the  dining  room  of  the  eo.npany 
he  is  under  its  control,  and  must  conform  to  its  rules,  as 
fully  as  while  on  the  train;  and,  while  thus  subject  to  the 
rules  and  regulations  of  the  company,  he  is  their  passen- 
ger, entitled  to  like  protection  from  damage^  from  the 
operating  of  the*  i-oad  as  while  seated  in  the  car,  lU'oceed- 
ing  on  his  journey.  We  believe  and  hold  tliat  it  was 
intended  to  include  in  the  words  'while  being  transported 
over  its  road'  all  passengers  actually  on  the  train, 
whether  the  same  is  in  motion  or  standing  on  any  part  of 
the  road :  and  it  furthi^r  includes  those  passengers  leaving 
the  train  for  any  necessary  purpose  incident  to  their  jour- 
ney, such  as  a  (-hange  of  cars,  or  to  procure  refr(  shments 
at  any  point  where  the  same  is  furnishcxl  by  the  company, 
and  where  an  expri^s  or  implied  invitation  is  extended  to 
the  passiaigcrs  to  h^ave  the  car  for  th;it  i)urpose."  The 
phrase  then  is  not  in  all  cases  to  bi*  literally  construed. 

If  a  person  who  has  left  the  train  for  any  nect^ssary 
purpose  incident  to  tlu^  journey,  such  as  to  procui-e  re- 
freshments at  a  point  where  the  same  is  furnished  by  the 
ccmipany,  is,  while  upon  the  platform  on  his  way  to  the 
(^ating  house  and  during  his  return  to  the  train,  "a  pas- 
sc^nger  being  transported''  within  the  contemplation  of  the 
statutes  is  not  the  intending  passenger  who  has  purchased 
hus  ticket  and  who  may  walk  side  by  side  with  him  upon 
the  station  platform  on  his  way  to  the  same  coach  (><iually 
a  passenger  being  transported?  He  is  upon  the  company's 
premises  furnished  to  him  for  the  purpose  of  procuring 
his  ticket  and  giving  him  access  to  the  train,  and  has  be- 
gun his  journey.  Should  an  injury  occur  to  both,  can 
one  rule  be  appli^l  to  an  action  brought  by  the  passc^ng^^r 
who  was  returning  from  the  dining  room  to  the  train,  and 
another  rule  to  the  passenger  who  was  walking  with  him 
from  the  waiting  room  or  ticket  office  to  the  same  train? 
Further  than  this,  how  can  a  reasonable  distinction  be 
drawn  between  the  duty  of  the  railroad  company  to  the 
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pa^^senger  sitting  in  a  train  about  to  move  from  tho  sta- 
tion, and  a  passenger  upon  the  platform,  or  in  the  station 
house,  ready  to  take  the  train  and  begin  liis  journey? 

It  is  argued  in  the  d(*f(*ndant's  bri(»f  tliat  the  legislature, 
in  adoi)ting  the  language  of  the  courts  when  defining  the 
class  of  passengers  entitled  to  the  highest  degrtK'  of  care, 
adopted  the  same  meaning  and  construction  as  was  given 
to  that  language  by  thosi^  courts.  But  as  we  have  seen 
the  courts  are  not  uniform  in  their  lioldings  in  this  re- 
spect, and  from  the  whole  course  of  legislation  and  judicial 
construction  within  this  state  we  believe  that  the  legisla- 
ture, by  the  use  of  the  language  quoted  in  the  section 
under  consideration,  intended  no  more  and  no  less  than 
that  (»v(  ry  individual  to  whom  the  carrier  owed  the  car<* 
due  a  passcmger  should,  as  long  as  the  relation  existed, 
be  within  its  terms,  but  that  when  the  relation  ceas(*s, 
either  by  voluntary  disregard  of  reciprocal  rights  and 
duti(  s  of  the  passenger  as  in  the  battler  case,  or  by  dis- 
regard of  the  reasonable  rules  and  regulations  of  the  car- 
rier on  the  part  of  the  passenger,  or  by  his  criminal  negli- 
gence, th(»  carrier  becomes  absolved  upon  his  part  from  the 
presumj)tion  of  negligence  creatcxl  by  the  statute;  or,  to 
place  tlie  idea  in  other  words,  that  from  the  time  the 
intending  pass(^nger  places  himself  under  the  charge  of 
the  carrier  as  he  1:{  gins  his  journey  until  he  is  afford(Mi 
the  opportunity  to  l(»ave  the  premises  of  the  carrier  at  its 
termination,  he  is  "a  passeng(T  being  transported,'^  unless 
by  some  act  not  attributable  to  the  carrier  the  relation 
ceases. 

When  does  the  n^lation  of  carrier  and  passenger  begin? 
With  but  minor  ditTer(»nces  depending  upon  the  circum- 
stanc(\s  in  each  ])nrticular  case,  the  courts  are  generally 
agreiHl  upon  this  point.  The  general  rule  seems  to  be  that 
where  a  p(  rson  intending  to  take  passage  upon  a  train 
goes  into  a  station  ^^'ithin  a  reasonable  time  prior  to  the 
hour  of  departure  of  the  train,  in  a  proper  manner,  and 
there,  either  by  the  purchase*  of  a  ticket  or  in  some  other 
manner,   indicati^s   to  the  carrier  his   intention   to   take 
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passage,  from  that  time  on,  while  waiting  for  his  train, 
he  is  entitled  to  all  the  rights  and  privileges  of  a  passen- 
ger. In  4  Elliott,  Railroads,  p.  2459,  note  1,  it  is  said 
the  true  doctrine  is  announced  by  the  supreme  court  of 
Massachusetts  in  Webster  v,  Fitchhurg  R.  Co,,  161  Mass. 
298.  In  that  case  a  pei*son  who  held  a  ten-trip  ticket  was 
struck  and  killed  by  a  train  when  he  was  running  rapidly 
from  the  direction  of  the  public  street  across  the  defend- 
ant's premises  outside  of  the  passenger  station  to  the  track 
on  which  was  an  incoming  train,  apparently  with  a  view 
to  take  another  train  which  was  about  to  start  for  Boston 
on  the  track  beyond.  It  was  contended  that,  inasmuch 
as  he  had  previously  obtiiined  a  ticket  and  was  on  the  de- 
fendant's premises  in  a  place  designed  for  the  use  of 
pass(*ngers  outside  of  the  station,  and  was  about  to  tak(; 
a  train,  he  had  become  a  passenger.  The  court,  however, 
say: 

"One  becomes  a  passenger  on  a  railroad  when  he  puts 
himself  into  the  care  of  the  railroad  company  to  be  trans- 
ported under  a  contract,  and  is  received  and  accepted  as  a 
passenger  by  the  company.  There  is  hardly  ever  any 
formal  act  of  delivery  of  one's  person  into  the  care  of  the 
carrier,  or  of  acceptance  by  the  carrier  of  one  who  pre- 
sents himself  for  transportation,  and  so  the  existence  of 
the  relation  of  passenger  and  carrier  is  commonly  to  be 
implied  from  circumstances.  These  circumstances  must 
be  such  as  to  warrant  an  implication  that  the  one  has 
offered  himself  to  be  carried  on  a  trip  about  to  be  made, 
and  that  the  other  has  accepted  his  offer,  and  has  received 
him  to  be  properly  cared  for  until  the  trip  is  begun,  and 
then  to  bo  carried  over  the  railroad.  A  railroad  company 
holds  itself  out  as  ready  to  receive  as  passengers  all  per- 
sons who  present  themselves  in  a  proper  condition,  and 
in  a  proper  manner,  at  a  proper  place  to  be  carried.  It 
invites  everybody  to  come  who  is  willing  to  be  governed 
by  its  rules  and  regulations.  In  a  case  like  this,  the  ques- 
tion is  whether  the  i)erson  has  presented  himself  in  readi- 
ness to  be  carried,  under  such  circumstances  in  reference 
53 
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to  time,  place,  manner,  and  condition  that  the  railroad 
company  must  be  deemed  to  have  accq[)ted  him  as  a  pas- 
senger." 

The  rule  stated  in  this  case  has  been  approved  and  cited 
many  tim(^  since  its  announcement,  both  by  text  writers 
and  by  courts,  and  we  believe  the  doctrine  statc^i  to  be 
sound.     If  the  plaintiff  has  not  brought  himself  within 
this  rule  he  was  not  a  passenger,  and  never  became  »ucli 
in  the  eye  of  the  law,  and  unless  by  the  allegations  of  his 
petition  he  is  within  the  class  his  petition  will  not  state  a 
cause  of  action.    It  will  be  observed  that  the  petition  con- 
tains no  all(*gation  in  regard  to  the  time  when  the  train 
upon  which  he  was  intending  to  take  passage  was  due  to 
depart  from  Norfolk.    It  alleges  the  purchase  of  a  ticket, 
but  that  alone  does  not  make  a  person  a  passenger. 

In  Illinois  C,  B.  Co.  v.  O'Kccfe,  168  111.  115,  39  L.  B.  A. 
149,  it  is  said: 

''One  does  not  become  a  passenger  until  he  has  put 
himself  in  charge  of  the  carrier  and  has  been  expressly  or 
impliedly  received  as  such  by  the  carrier.  ♦  ♦  ♦  The 
purchase  of  a  ticket  does  not  make  one  a  passtmger  unless 
he  comes  under  the  charge  of  the  carrier  and  is  accepted 
for  carriage  by  virtue  of  it." 

This  case  is  reported  in  61  Am.  St  Rep.  68,  with  a 
monographic  note  upon  the  general  subject  of  who  are 
passengers  and  when  th(\v  biH^ome  such. 

In  Illinois  C.  R.  Co,  v.  Laloge,  113  Ky.  896,  62  L.  R.  A. 
405,  the  facts  were  that  a  passenger  went  to  the  railroad 
station  five  hours  before  her  train  was  due,  and  was  as- 
saulted. A  statute  of  Kentucky  requires  the  ticket  offiit* 
and  waiting  room  to  be  openiHl,  lighted  and  warmed  30 
minutes  before  train  time.  The  court  lu^ld  that  it  was  the 
duty  of  the  carrier  to  provide  such  facilities  for  intending: 
p{iss(»ng(»rs  within  a  reasonable  time  before  the  departure 
of  its  trains.  That  30  minutes  was  a  reasonable  time,  and 
that,  by  coming  to  the  station  five  hours  before  the 
schedule  time  for  the  departure  of  the  train,  the.  plaintiff 
did  not  become  a  passenger.     That  there  was  no  oblige- 
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t  ion  upon  the  railroad  to  furnish  accommodations  for  the 
cntc^^rtainment  for  an  indefinite  length  of  time  of  those 
who  contemplate  in  the  future  becoming  its  passengers. 
That  there  was  no  invitation,  either  express  or  implied, 
until  within  30  minutes  before  train  time,  and  that, 
consequently  it  owed  no  duty  to  the  plaintiff  other  or 
(litferent  from  that  owing  to  any  ordinary  person. 

In  Phillips  V.  Southern  R.  Co.,  124  N.  Car.  123,  45  L.  R. 
A.  163,  the  circumstances  were  that  a  person  went  to  the 
railroad  station  five  hours  before  train  time.  The  carrier 
had  a  rule  to  close  it«  waiting  room  until  30  minutes 
before  the  time  of  departure  of  each  train.  The  night  was 
cold,  the  plaintiff  was  ejected,  and  was  injured  by  the  con- 
traction of  a  seven*  cold  and  subsequent  illness.  In  the 
opinion  the  court  say: 

"A  party  coming  to  the  railroad  station  with  the  inten- 
tion of  taking  the  defendant's  next  train  becomes,  in  con- 
templation of  law,  a  passenger  on  d(»f(*ndant's  road,  pro- 
vided that  his  coming  is  within  a  reasonable  time  befon? 
the  time  for  departure  of  said  train.  To  constitute  him 
such  passenger  it  is  not  necessary  that  he  should  have 
purchased  his  ticket,  as  secmis  to  have  been  considered  by 
his  Honor.  1  Fetter,  Carriers  of  Passengers,  sec.  288. 
Hut  the  purchase  of  the  ticket  would  probably  be  con- 
sidered the  highest  evidence  of  his  intention.  But  still, 
it  is  his  coming  to  the  station  within  a  reasonable  time 
before,  with  the  intent ioji  to  take  the  next  train,  that 
creates  the  relation  of  passenger  and  carrier." 

Another  instructive  case  is  Louisville  &  N.  /?.  Co.  v. 
Rvynohh,  71  S.  W.  (Ky.)  516.  The  plaintiff  had  gone  to 
the  station  to  take  a  train  at  11  P.  M.  His  train  was  late, 
though  he  testified  he  did  not  know  this.  While  he  was 
standing  on  the  platform  about  15  feet  from  the  track,  he 
was  struck  by  a  piece  of  coal  which  fell  from  a  train 
which  was  passing  rapidly  by  with  loaded  coal  care,  and 
was  severely  injured.    The  court  said : 

"Appellee  was  ♦  ♦  ♦  rightfully  on  the  platform,  and 
sustained  the  relation  of  passenger  to  the  appellant  for  lu» 
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was  there  to  take  the  train,  and,  the  waiting  room  b<Mn<: 
closed,  had  a  ri}»:ht  to  be  on  the  phitform.  It  was  train 
time,  and  so  ho  had  a  right  to  come  to  the  station  at  this 
time  to  take  the  train;  and  if  it  be  true  that  he  was  told 
that  the  train  was  late,  being  at  tlu^  station  he  had  a  right 
to  remain  there,  and  wait  for  it." 

With  these  views  we  concur. 

A  railroad  company  is  not  bound  to  furnish  a  place  of 
entertainment  for  p(*rsous  w.ho  may  intend  at  some  future 
time  to  become  passengers  over  its  road,  and  such  a  per- 
son who  resorts  to  its  station,  or  who  stands  upon  its  plat- 
form exposing  himself  to  such  dangers  and  risks  as  may 
naturally  and  obviously  occur  at  such  a  place  by  reason 
of  rapidly  moving,  trains,  switching  of  freight  cars,  or 
(»ngines  passing  by  or  by  the  moving  of  articles  of  freiglit 
assumes  and  takes  upon  himself  the  risk  of  injury,  and  is 
entitled  to  the  carriers  protcnrtion  in  no  greater  dc*gi%v 
than  any  other  licensee.  Ordinary  care  under  all  the  cir- 
cumstances of  th(*  time  and  place  is  all  he  is  entitled  to. 
The  fact  that  he  may  have  procured  a  ticket  is  immaterial. 

The  relation  of  carrier  and  passenger  doc^s  not  b(*giii 
until  within  a  reasonsible  time  prior  to  the  time  ftxcnl  for 
the  d(^partur(^  of  the  train  the  prospective  passenger  in- 
tends to  take,  and  not  until  he  has  in  some  manner,  either 
expressly  or  impli<Nlly,  placed  himself  within  the  carri<*rV 
charge.  If,  within  a  reasonable  time  before  the  deimrturr 
of  the  train  he  intx'uds  to  take,  he  goes  to  the  place  pro- 
vided for  the  recejition  of  intending  passengers,  and  th(*r(» 
places  himself  actually  or  impliedly  within  the  carrier's 
care,  then,  and  not  until  then,  the  law  places  around  him 
the  protection  vouchsafed  to  p«issengers,  and  charges  the 
carrier  with  the  highest  degree  of  care  for  his  safety.  To 
hold  otherwise  would  be  to  place  a  most  unjust  and  oner- 
ous burden  upon  the  carrier.  In  this  day  and  age  of 
"limitcMi  trains,"  "lightning  expresses,*'  *''\vers,"  "cannon 
balls,"  as  they  are  s(>m(»tim(\s  fancifully  designate<l,  many 
stations  and  platforms  upon  main  lines  of  railroads  are 
passed  by  such  trains  at  ratios  of  speed  as  high  as  60  miles 
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an  hour.     If  a  railroad  company  were  held  to  the  same 
high  degree  of  care  to  persons  who  are  not  passengers  over 
its  road,  resorting  to  its  stations  to  loaf  or  loiter,  it  would 
be  compelled  to  moderate  the  rate  of  speed  of  such  trains 
at  every  way  station  along  its  line,  and  otherwise  would 
l)e  compelled  to  interfere  with  the  operation  of  its  trains, 
and  the  proper  conduct  of  its  business,  to  preserve  the 
safety  and  welfare  of  persons  to  whom  it  owed  no  duty. 
Such  a  rule  would  be  intolerable,  and  has  not  been  en- 
acted by  the  section  under  consideration.     In  order  to 
state  a  cause  of  action  upon  the  statutory  duty  of  a  rail- 
road company  to  a  passenger,  it  is  necessars^  that  the  facts 
stated  show  that  the  person  suing  is  one  of  a  class  of  per- 
sons to  whom  the  remedy  is  afforch^  by  the  statute.     To 
plead  that  he  is  a  pass(^nger,  in  a  case  where  the  existence 
of  such  relation  to  the  carrier  is  at  issue,  pleads  a  mere 
conclusion  of  law  and  is  not  sufficient.    This  rule  has  been 
well  stated  in  the  case  of  Harris  r.  Stevens,  31  Vt.  79, 
where  the  plaintiff  sued  in  trespass  for  removal  from  a 
railroad  station  house,  and  in  his  replication  attempted  to 
establish  his  right  to  be  and  remain  at  the  station.     The 
court  sustained  a  demurrer  to  the  replication,  and  en- 
tered judgment  for  the  defendant.     In  the  syllabus  the 
court  say:     The  right  to  enter  and  remain  at  a  railroad 
station  house  extends  only  a-s  far  as  is  reasonably  neces- 
sary to  secure  to  the  traveler  the  full  and  perfect  exercise 
and  enjoynient  of  his  right  to  be  carried  upon  the  cars, 
and  as  to  what  is  a  reasonable  time  will  depcmd  upon  the 
circumstances  of  each  particular  case.    And  in  the  opin- 
ion it  is  said : 

"It  is  not  alleged  that  it  was  the  intent  of  the  plaintiff 
to  go  upon  the  then  next  regular  train,  or  that  his  ticket 
was  for  such  train.  For  aught  that  is  alleged  his  ticket 
may  have  been  for,  and  his  intent  to  go  upon,  one  of  those 
trains  called  excursion  trains  that  are  advertised  to  run 
at  some  particular  time,  and  for  which  tickets  are  sold 
many  days  in  advance  of  the  time  of  departure.  In  this 
respect  we  think  the  r(»plication  is  defective;  the  plaintiflf 
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shoald  have  allogiHi  that  at  the  time,  when,  etc.,  he  wai? 
at  the  station  awaiting  the  departure  of  a  train  that  wa*s 
expected  soon  to  leave,  and  on  which  he  intended  to  go. 
The  replication  should  show  that  the  plaintiff  was  there 
intending  to  go  upon  a  train  that  was  expected  to  leave 
within  such  a  short  period  of  time  thereafter,  that,  in 
view  of  the  rule  as  before  laid  down,  he  would  have  the 
right  to  remain  at  the  station  until  its  departure.  This 
replication,  we  think,  does  not  show  such  a  state  of  facts 
as  are  necessary  to  vest  such  right  in  the  plaintiff,  and 
therefore  it  is  insuflRcient." 

So  far  then  from  having  brought  himself  within  the 
class  of  "a  passenger  being  transported"  as  the  statute 
prescribes,  plaintiff  in  this  case  has  not  even  pleaded 
facts  sufficient  to  show  that  he  was  a  passenger  under  the 
non-statute  law  proscribing  the  qualifications  of  the  class 
of  persons  embraced  under  that  general  designation.  For 
these  reasons,  we  are  of  the  opinion  that  the  petition  does 
not  state  a  cause  of  action  under  the  statute,  and  that  the 
demurrcT  and  objections  to  the  introduction  of  evidence 
should  have  been  sustained. 

A  bill  of  exceptions  was  settled  and  allowed  in  the  castN 
but,  since  the  sole  question  presented  is  the  sufficiency  of 
the  petition,  we  have  not  examined  the  same. 

We  recommend  that  the  judgment  of  the  district  court 
be  reversed  and  cause  remanded  for  further  procecnlings. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  is  n^mandwl  for  further  proceedings. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  March  8, 
1906.    Former  opinion  modified: 

Carriers:  Passengers.  Upon  reexamination  of  the  question,  the  sixth 
paragraph  of  the  syllabus  to  the  former  opinion,  ante.  p.  773,  is 
disapproved,  and  former  opinion  modified. 
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Lbtton,  J. 

A  rehearing  of  this  case  was  grante<l  mainly  upon  the 
question  of  whether  the  proposition  laid  down  in  the  sixth 
paragraph  of  the  syllabus  of  the  former  opinion,  ante,  p. 
773,  is  a  oorrtx^t  statement  of  the  law.  This  praagraph 
is  as  follows:  "From  the  time  a  passenger,  as  defined 
herein,  places  himself  under  the  charge  of  the  carrier  as 
he  begins  his  journey  until  he  is  afforded  the  opportunity 
to  leave  the  premises  of  the  carrier  at  its  termination,  he 
is  *a  passenger  being  transported,'  unless  by  some  act  not 
attributable  to  the  carrier  the  relation  ceases."  No  attack 
has  been  made  upon  the  principles  laid  down  in  the  former 
opinion  as  to  when  the  relation  of  carrier  and  passenger 
begins,  nor  is  the  applicability  of  the  rule  questioned  re- 
quiring the  high(^t  degree  of  care  to  be  exercised  by  the 
carrier  for  the  safety  of  a  passenger,  but  it  is  earnestly 
contended  that  the  propositi(m  above  quoted  was  unneces- 
sary to  a  decision  of  the  case  and  is  unsound  as  a  state- 
ment Qf  the  law.  In  Chicago,  R,  I.  &  P.  R.  Co.  v.  Sattler, 
()4  Neb.  636,  it  is  said : 

"We  believe  and  hold  that  it  was  intended  to  include 
in  the  words  'while  being  transporUnl  over  its  road'  all 
passengers  actually  on  the  train,  Avhether  the  same  is  in 
motion  or  standing  on  any  part  of  the  road:  and  it  fur- 
ther includes  those  passengers  leaving  the  train  for  any 
nei*essary  purpose  iucident  to  their  journey,  such  as  a 
change  of  cars,  or  to  procure  refreshments  at  any  point 
where  the  same  is  furnished  by  the  company,  and  where 
an  express  or  implied  invitation  is  extended  to  the  pas- 
sengers to  leave  the  car  for  that  purpose." 

In  our  former  opinion  it  was  asked  whether  one  rule 
could'  be  applied  to  an  action  brought  by  a  passenger 
returning  from  the  dining  room  to  the  train,  and  another 
rule  to  a  passenger  walking  with  him  from  the  waiting 
room  or  ticket  oflBce  to  the  same  train,  and  it  was  upon 
this  statement  in  the  Sattler  case  that  the  proposition 
herein  attacked  was  founded.     After  further  argum(*nt. 
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and  upon  more  mature  consideration,  we  are  convinced 
that  there  is  merit  in  [)laintiff  in  error's  contention,  and 
that,  as  said  in  the  Saffirr  ca*«je,  we  must  give  the  qualify- 
luff  phrase  th(»  force  intended  hy   the   legislature.     The 
difficulty  lies  in  defining  and  limiting  the  class  of  persons 
who  are  ^^passc^ngers   while   being   transported  over   its 
road."     When  does  the  act  of  transpoitation  begin  and 
when  does  it  end,  and  when,  if  ever,  during  the  journe}'  is 
th(»  passenger  not  within  the  protection  of  the  statute? 
\V(»  have  held  that  this  s(vti(m  makes  railroad  companies 
insurers  of  the  saf(4y  of  their  passeng(a\s.     Chicago,  R.  L 
&  l\  R.  Co,  r.  Zcrnerl^e,  59  Neb.  G89;  67* iraflro,  B]  &  Q.  if. 
Co.  V,  Landauvr,  39  Neb.  803;  Fremont,  E,  d  M.  V.  R.  Co. 
V.  French,  48  Neb.  (538.     Such  an  onerous  burden  should 
not  be  imposcHl  to  a  greater  ext(*nt  than  warrante<l  by  leg- 
islative sanction.     In  its  brief,  plaintiff  in  error  concede.^ 
tliat  the  statute  should  apply  to  pji^sengers  who  are  getting 
on  or  off  the  platform  and  steps  of  the  cars,  and  who  are 
.actually  riding  within   the  cars,  but  whether  this  is  a 
proper  limitation  or  not  we  are  not  called  upon  to  de- 
termine in  this  case.    It  would  seem,  however,  that,  after 
a  person  b(H*om(»s  a  passenger  as  laid  down  in  the  former 
opinion,  the  carrier  is  held  to  his  common  law  liability 
alone  until  the  time  when  the  passenger  is  in  the  act  of 
journeying,  and  that  from  the  time  that  act  begins  until 
its  termination,  and  during  the  necessary  incidents  of  the 
transportation,  he  is  "being  transported."     The  discus- 
sion, in  the  former  opinion  and  at  this  time  upon  this 
l)oint,  is  rather  academic  than  nect^sary  to  the  d(H*ision 
of  the  case,  and  it  is  only  for  the  purpose  of  avoiding  mis- 
conceptions in  the  future  that  we  thought  it  necessiiry  to 
reexamine  this  question.     Whether  or  not  a  passenger  is 
a  passenger  "being  transported"  depends  upon  the  cir- 
cumstances of  each  particular  case  and,  until  the  occasion 
arises,  it  is  difficult,  if  not  impossible,  to  draw  an  exact 
line  between  the  two  classes.     Upon  the  whole,  since  it 
is  unnecessary  in  this  case  to  pass  upon  this  question,  we 
think  it  had  Ix^tter  be  left  an  op(*n  one  for  future  consider-' 
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ation^  when  it  becomes  necessary  to  the  determination  of 
an  actual  controversy  in  which  discrimination  and  distinc- 
tion between  the  two  classes  of  passengers  must  of  neces- 
sity be  made.  The  sixth  paragraph  of  the  syllabus  is 
therefore  disapproved,  and  the  opinion  modified  accord- 
ingly. 

Opinion  modified. 


Chicago,  Burlington  &  Qiincy  Railroad  Company  v. 
Albert  Sbvcek,* 

Filed  Drcember  7,  1904.    No.  13,655. 

1.  Bailroads:  Fences.  Where  a  railroad  company  outside  the  limits 
of  a  city,  town  or  village  has  established  a  flag  station,  with 
platform,  elevator,  office  and  scales,  coal  house,  corn-cribs,  etc., 
*  for  public  use,  It  is  not  bound,  under  the  provisions  of  the 
statute  requiring  railroads  to  be  fenced,  to  fence  its  road  in  such 
a  manner  as  to  prevent  the  public  from  having  proper  access 
to  its  station  grounds. 

2. :   .     The  failure  to  fence  is  excusable,  however,  only 

to  an  extent  sufficient  to  afiTord  the  public  and  the  railroad  com- 
pany necessary  facilities  for  transacting  the  business  reasonably 
to  be  expected  at  this  locality. 

3.  — ' :  .     It  is  the  locality  where  animals  pass  onto   the 


right  of  way  that  determines  the  liability  of  the  company,  as 
between  a  place  where  the  statute  requires  it  to  fence  its  road 
and  a  locality  which  it  is  not  required  to  fence. 

4.  Killing  Animals:  I^iabh^ity.  Under  the  facts  in  this  case,  held 
that  the  railroad  company  was  not  excused  from  fencing  its 
road  at  the  point  where  the  animals  went  upon  the  right  of  way, 
and  that  it  was  liable  for  the  killing  of  the  same. 

Error  to  the  district  court  for  Howard  county :  Charujjs 
L.  GUTTERSON,  Judge.     Affirmed. 

J.  W.  Deweese  and  Frank  E.  Bishop,  for  plaintiff  in 
error. 

T.  T.  Bell,  contra. 

*  Rehearing  allowed.     See  opinion,  p.  799,  post. 
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Letton,  C. 

The  sole  question  presented  in  this  case  is  whether  or 
not  the  railroad  company  is  liable  for  the  killing  of  six 
hogs  belonging  to  d(^f(*ndant  in  error,  which  were  killed 
at  a  point  within  the  station  grounds  at  the  station  of 
Warsaw,  in  Howard  county.    Warsaw  is  a  flag  station  on 
the  line  of  the  railroad,  there  is  no  town  or  villa«:e  at  the 
station,  but  there  is  a  platform,  side  track,  elevator,  oftii-e 
and  scales,  stock-yards,  coal  house  and  corn-cribs.     Th** 
railroad  tr«ack  runs  nearly  straight  east  and  west,  a  side 
track  being  on  the  south  side  of  the  main  track  about  900 
feet  long.    At  this  point  for  a  distance  of  about  1,200  fec^t 
the  right  of  way  is  200  feet  wide,  on  the  north  side  of  the* 
track  being  50  feet  and  on  the  south  side  150  feet  from 
the  center  line  of  the  track.     The  elevator,  stock-yards, 
corn-crib  and  coal  house  are  all  situated  upon  the  south 
side  of  the  track,  while  the  platform  is  upon  the  north 
side.     There  is  also  upon  these  grounds  a  house  which  is 
occupied  part  of  the  year  by  a  man  who  attends'  to  bnTin*:^ 
and  shipping  grain  at  the  elevator.     A  public  highway 
runs  across  the  right  of  way  between  the  stock-yards  and 
the  elevator  almost  at  right  angles  to  the  track.    The  evi- 
dence shows  that  AVarsaw  is  a  time-card  station  which  has 
the  time  for  the  arrival  and  departure  of  trains  set  down ; 
that  no  ticket  office  or  waiting  room  is  there,  and  no 
tickets  are  sold  at  the  station,  but  that  tickets  are  sold 
from  oth(»r  points  to  that  place.  There  are  usually  from  40 
to  50  car  loads  of  fn^ight  a  year,  and  grain,  live  stock, 
emigrant  movables,  and  machinery,  baggage  and  trunks, 
and  people  are  loadtnl  and  unloaded  at  the  platform,  stock 
is  shipped  and  receiv(Ki  at  the  stock-yards,  and  coal  re- 
ceived and  sold  at  the  coal  house. 

Section  1,  article  I,  chapter  72,  Compiled  Statutes,  1903 
(Anuotatecl  Statutes,  10020),  requires  all  railroads  to 
erevt  and  maintain  fences  on  the  sides  of  their  railroad 
8uffici(»nt  to  prevent  cattle,  horses,  sh<^p  and  hogs  from 
getting  on  the  railroad,  except  at  the  crossings  of  public 
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roads  and  highways,  and  within  the  limits  of  towns,  cities 
and  villages,  and  r(*quires  them  at  all  road  crossings  to 
maintain  cattle-guards  sufficient  to  prevent  cattle,  horses, 
sheep  and  hogs  from  getting  onto  such  railroad,  and  makes 
the  railroad  corporation  liable  for  damages  to  stock  killed 
or  injured  where  the  fences  and  guards  are  not  in  suffi- 
ciently good  repair  to  accomplish  the  object  for  which  the 
same  are  prescribed.  If  this  statute  is  to  be  construe<l 
literally,  the  only  exception  to  the  requirement  of  fencing 
is  in  public  highways,  and  within  the  limits  of  towns, 
eities'and  villages;  and,  since  AVarsaw  is  neither  a  town, 
city  or  village,  the  defendant  in  error  has  no  defense. 
Must  the  statute  be  strictly  and  literally  construed?  This 
statute  has  herc^tofore  come  before  this  court  for  construc- 
tion with  reference  to  the  duty  of  the  railroad  company 
to  fence  near  its  switch  tracks.  In  Chicago,  B.  d  Q,  R. 
Co.  ?'.  Hoqan,  27  Neb.  801,  wherc^  it  was  stipulated  that 
the  corporate  limits  of  a  city,  with  buildings  thereon,  ex- 
tended along  one  side  of  the  various  side  tracks  of  a  rail- 
way, the  land  on  the  other  side  not  bt^ng  platted ;  that  the 
side  tracks  were  necessary  for  the  business  of  the  com- 
pany, and  that  it  would  be  inconvenient  and  unsafe  to 
the  employees  of  the  company  if  the  cattle  guard  and  fence 
were  erected,  it  wa^s  held  that  the  railway  company  was 
not  re(iuired  to  fence  its  tracks  at  that  point.  Upon  a  re- 
hearing the  former  conclusion  was  reaffirmed,  and  the 
action  was  reverscnl  and  dismissed.    30  Neb.  686. 

In  Union  P.  R.  Co.  r.  Knoulton,  43  Neb.  751,  an  animal 
was  killed  at  a  point  about  midway  between  the  limits  of 
the  city  of  Lincoln  and  the  village  of  West  Lincoln.  On 
.  the  part  of  the  railroad  company  it  w^as  contended  that 
the  point  was  within  the  actual  limits  of  the  Lincoln  yard; 
that  the  track  was  in  constant  use  in  the  making  up  of 
trains,  and  that  a  fence  thereon  would  be  dangerous  to 
empIoye(*s.    The  court  say: 

"It  is  conclusively  shown  that  the  defendant's  depot 
grounds  are  situated  more  than  a  mile  distant  from  the 
point  of  the  collision.     Nor  is  there  in  the  record  any 
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evidence  tending  to  prove  that  the  use  of  the  track  be- 
tween Lincoln  and  West  Lincoln  was  necessary  in  the 
making  up  of  trains,  or  that  the  facilities  afforded  by  the 
tracks  within  the  yard  limits  were  insuflBcient  for  that 
purpose.  The  most  that  can  be  clai'mni  by  the  defendant 
is  that  it  is  convenient  for  it  to  use  the  track  in  question 
in  making  up  its  trains  and  that  it  was  occaisionally  use<l 
for  that  purpose.  The  legislature  could  not  have  intendi^il 
the  provision  of  the  excerption  above  noted  to  include* 
tracks  outside  of  the  limits  of  cities,  towns  and  villages, 
remote  as  is  this  one  from  the  depot  grounds  and  side 
tracks  and  not  necessary  for  use  in  making  up  trains.'' 

In  Minnesota  a  similar  statute  made  no  exceptions  as 
to  fencing  within  cities  or  villages,  and  the  court  held  that 
there  was  no  reason  why  the  requirements  of  the  act 
should  not  apply  within  cities  and  villages  as  well  as  in 
the  country,  and  that  other  provisions  of  the  law  with 
reference  to  obstructing  strec^ts  and  highways  would  pre- 
vent the  inclosure  of  the  railroad  track  at  such  points. 
The  court  further  said,  however : 

"There  is  another  excerption  implied  as  to  places  re- 
quired to  be  left  open  by  the  public  necessity  or  conven- 
ience, such  as  grounds  about  stations  which  are  used  for 
the  entrance  or  exit  of  passengers,  or  the  receipt  and  de- 
livery of  freight;  but  this  public  convenience  is  the  limit 
of  the  exception."  Grrrlry  v,  St.  P.,  il/.  d  M.  R.  Co.,  33 
Minn.  136,  22  N.  W.  179. 

The  statute  is  an  exercise  of  the  police  power  of  the 
state  enacted  for  the  welfare  not  of  the  railroad  but  of  the 
people.  The  object  of  statutes  of  this  nature  is  primarily 
the  benefit  of  the  public,  and  siHondarily  for  the  benefit 
of  private  individuals.  In  its  construction,-  therefore, 
courts  must  give  that  construction  which  is  most  for  the 
public  bem^fit,  and  must  consider  in  a  secondary  degree 
what  is  the  intcn^st  of  the  individual.  To  enforce  the 
statute  accordingly  the  letter  would  effectually  deprive  the 
public  of  all  the  convenience  and  advantage  obtained  by 
the  location  of  a  railroad  station,  grain  and  coal  market, 
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and  stock-yard  at  that  point,  and  would  prohibit  every 
railroad  corporation  from  maintaining  transportation 
facilities  for  the  convenience  of  farming  communities 
away  from  the  limits  of  towns,  cities  or  villages.  It  is  not 
the  benefit  to  the  railroad  that  is  to  be  considered  so  much 
as  the  welfare  and  convenience  of  the  public.  Every  rail- 
road company  in  this  state  is  required  by  statute  to  fur- 
nish suflScient  accommodations  for  the  transportation  of 
l>ass(*ng(TS  and  freight,  and  to  take,  transport  and  dis- 
charge all  passengers  to  and  from  such  stations  as  the 
trains  stop  at,  from  or  to  all  places  and  stations  upon  their 
road,  on  the  due  payment  of  fare  or  freight  bill.  Under 
this  section  the  railroad  company  is  compelled  to  trans- 
port passengers  to  Warsaw  upon  the  due  payment  of  fare, 
and  to  furnish  them  proper  facilities  for  access  to  or  egress 
from  their  station  platform.  It  is  unreasonable  to  sup- 
pose that  the  law  compels  a  railroad  company  to  furnish 
facilities  to  the  public,  and  at  the  same  time  it  be  com- 
l>elled  by  another  law  to  fence  the  public  out  from  such 
facilities.  This  would  be  manifestly  a  forced  construc- 
tion of  the  law.  The  legislature  certainly  never  intended 
to  prevent  a  railroad  company  from  furnishing  such  fa- 
cilities to  rural  communities  in  which  no  town  or  village 
exists,  where  the  demand  justifies  the  giving  of  the  same. 
As  between  the  right  of  the  public  to  thus  be  accommo- 
dated, and  the  danger  of  the  loss  to  the  owner  of  live  stock 
by  the  straying  of  his  animals  upon  the  track,  the  benefit 
tjt)  the  public  is  of  more  importance,  and  there  is  an  im- 
plied exception  to  the  strict  letter  of  the  statute  which  is 
dictatcHl  by  sound  reason. 

We  agree  therefore  with  the  contention  of  the  plaintiff 
in  error  that  a  railroad  company  is  not  bound  to  fence  its 
tracks  in  such  a  manner  as  to  exclude  the  public  from 
proper  access  to  its  station  grounds.  The  failure  to  fence 
is  excusable,  however,  only  to  an  extent  sufficient  to  afford 
the  public  and  the  railroad  company  necessary  facilities 
for  transacting  the  business  reasonably  to  be  expected  at 
this  locality.     T\Tiile  the  railroad  company  would  be  ex- 
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cumd  frcHn  fencing  a  sufficient  portion  of  its  right  of  way 
to  allow  the  public  access  to  the  loading  and  unloadin.c: 
facilities  there  provided,  it  would  not  be  excused  for  a 
failure  to  fence  another  or  greater  space.    At  the  locality 
in  question,  however,  we  see  no  reason  why  the  railroad 
company  should  not  have  fenced  its  right  of  way  on  the 
north  side  to  connect  with  the  fence  on  the  west  side  of  the 
highway,  as  well  as  to  have  fenced  it  to  the  highway  fence 
on  the  east  side  of  the  road,  as  it  actually  did.    It  is  the 
locality  where  animals  pass  onto  the  right  of  way  that 
determines  the  liability  of  the  company  as  between  a  place 
where  the  statute  requires  it  to  fence  its  road  and  a  local- 
ity which  it  is  not  required  to  fence. 

It  appears  from  the  plat  that  both  sides  of  the  highway 
running  north  from  the  right  of  way  are  fenced,  and  that 
the  tract  of  land  from  whence  the  hogs  went  upon  the 
right  of  way  was  not  open  to  the  public  highway.  To 
fence  the  right  of  way  at  this  point  would  in  no  manner 
interfere  with  the  access  of  the  public  to  the  transporta- 
tion facilities  afforded  by  the  station.  It  was  private 
property  over  which  the  hogs  came,  on  which  the  public 
would  be  trespassers.  Under  the  circumstances  presented 
by  this  case  the  principle  invoked  by  the  plaintiff  in  error 
does  not  apply.  We  cannot  speculate  upon  the  proposi- 
tion as  to  whether,  even  if  the  fence  had  been  along  the 
north  side  of  the  right  of  way,  the  hogs  would  have  gotten 
onto  the  track  by  traveling  east  to  the  line  of  the  highway. 
The  plat  in  evidence  shows  a  fence  along  the  highway,  but 
whether  it  is  hog  tight  or  not  does  not  appear.  There  is 
no  evidence  to  show  that  they  came  upon  the  right  of  way 
at  the  highway,  and  there  is  evidence  to  show  that  they 
came  upon  the  right  of  way  at  a  point  where  the  track 
might  have  been  fenced  without  inconvenience  to  the  public 
or  the  employees  of  plaintiff  in  error.  We  believe  it  was 
the  duty  of  the  railroad  company  under  the  statute  to  have 
a  fence  at  this  point,  and  that  they  are  therefore  liable  for 
the  actual  value  of  the  hogs  killed. 


Vol.  72]  SEPTEMBER  TERM,  1904.  799 


Chicago,  B.  &  Q.  R.  Co.  v.  Sevcek. 


We  recommend  that  the  judgment  of  the  district  court 
1)0  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  rehearing  was  filed  December 
7,  1906.    Reversed: 

1.  Ballroads:  Fences.    The  intent  of  the  statute  requiring  a  railroad 

company  to  erect  and  maintain  fences  and  cattle-guards  along 
its  line  of  road,  is  to  compel  the  complete  inclosure  of  the  track, 
except  in  cities,  towns,  villages  and  necessary  station  grounds, 
so  as  to  prevent  access  to  the  same  at  all  points  except  public 
croBsings. 

2.  :  .     Principles  laid  down  in  the  first  three  paragraphs 

of  the  syllabus  in  former  opinion,  ante,  p.  793,  adhered  to. 

3.  :  .    Fourth  paragraph  of  syllabus  to  former  opinion  set 


aside. 

Letton,  J. 

In  the  former  opinion  in  this  case,  ante,  p.  793,  it  was 
held:  "Where  a  railroad  company  outside  of  the  limits 
of  a  city,  town  or  village  has  established  a  flag  station, 
with  platform,  elevator,  office  and  scales,  coal  house,  corn- 
cribs,  etc.,  for  public  use,  it  is  not  bound,  under  the  pro- 
visions of  the  statute  requiring  railroads  to  be  fenced,  to 
fence  its  road  in  such  a  manner  as  to  prevent  the  public 
from  having  proper  access  to  its  station  grounds."  It 
was  further  held :  "The  failure  to  fence  is  excusable,  how- 
ever, only  to  an  extent  sufficient  to  afford  the  public  and 
the  railroad  company  necessary  facilities  for  transacting 
the  business  reasonably  to  be  expected  at  this  locality." 
^Tiile  we  still  adhere  to  the  doctrines  thus  laid  down,  we 
are  convinced  that  some  of  the  language  used  in  the  dis- 
cussion in  the  former  opinion  perhaps  conveyed  an  erro- 
neous impression,  and  in  some  respects  failed  to  give  due 
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prominence  to  the  necessity  of  affording  the  railroad  com- 
pany proper  facilities  for  the  safe  transaction  of  the  busi- 
ness reasonably  to  be  expected.    If  it  were  necessary  for 
the  public  convenience  and  necessary  to  the  proper  opera- 
tion of  the  railroad,  carrying  on  the  business  with  due 
regard  and  care  for  the  safety  of  employees,  that  the  track 
should  be  left  unfenced  at  the  jwint  where  the  hogs  came 
upon  the  right  of  way,  then  the  railroad  company  would 
not  be  liable.   The  safety  of  the  employees  of  the  railroad 
in  carrying  on  its  necessary  operations  in  the  vicinity  of 
the  station  must  be  considered,  as  well  as  the  necessity  of 
the  public  for  access  to  the  station  grounda     It  is  eon- 
tended  by  the  defendant  that  as  a  matter  of  law  a  railroad 
company  is  excusi^d  fi-om  fencing  its  station  grounds  as 
far  as  its  switching  tracks  extend  in  either  direction,  on 
account  of  the  danger  to  employees  which  would  arise 
from  placing  cattle-guards  at  any  point  where  the  men 
would  be  obliged  to  walk  across  them  for  the  necessary 
oiK^rations  of  switching.    It  is  a  matter  of  common  knowl- 
wlge  that,  in  the  present  stage  of  the  evolution  and  de 
velopment  of  railroad  transportation,  it  has  been  thought 
advisable  in  many  places  in  the  state  to  construct  long 
switching  tracks  or  passing  tracks,  extending  in  many 
cases  far  beyond  the  limits  of  cities,  villages  or  station 
grounds,  and  apparently  designed  eventually  to  become 
parts  of  a  double  track  system.    Carried  to  its  full  length, 
the  defendant's  contention  would  excuse  a  railroad  com- 
pany from  failing  to  fence  as  far  as  these  tracks  extend, 
even  though  only  used  occasionaly;  but  this,  we  think, 
would  be  giving  an  improper  construction  to  the  statute. 
Russell  V.  Hannibal  dc  St.  J,  R.  Co.,  26  Mo.  App.  368;  Chou- 
teau V.  Hannibal  &  St  J.  R.  Co.,  28  Mo.  App.  556.    Under 
the  statute  the  company  must  fence  outside  of  the  limits 
of  cities  and  villages,  except  where  excused  by  surround- 
ing circumstances.    If  it  plainly  appear  from  the  evidence 
that  the  locality  is  one  where  the  proper  conduct  of  the 
business,    considering  both   public   convenience   and   the 
operation  of  the  railroad  with  regard  to  the  safety  of  em- 
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ployees,  requires  that  it  be  left  unfenced,  then  the  court 
may  so  declare;  but  where  the  question  is  one  of  doubt  it 
is  for  the  jury.  Cole  v.  Duluth,  8,  S.  &  A.  R.  Co.,  104  AVis. 
460,  80  N.  W.  736.  A  point  at  which  the  company  main- 
tains merely  a  platform  and  a  switch  which  is  only  used  a 
few  tim(\s  each  year  cannot,  in  reason,  be  treated  the  same 
as  another  where  a  station  is  nmintained,  and  where  ele- 
vators, scales  and  corn-cribs  for  public  convenience  are 
found,  and  where  freight  is  load(Ml  and  unloaded  fr(»- 
(juently.  The  fact  that  at  a  given  point  cars  are  occasion- 
ally loaded  and  unloaded  and  switched  would  not  alone 
excuse  a  railroad  company  from  fencing  at  that  point; 
but,  if  the  evidence  showed  that  the  public  convenience 
and  the  reasonably  safe  operation  of  the  defendant's  busi- 
ness would  be  undulj''  hindered  and  int(^rfered  with  by 
the  inclosure  of  the  tracks,  then  it  would  be  excused  from 
fencing.  If  the  evidence  should  show  that  danger  to  em- 
ployees was  but  little  to  be  apprehended  at  a  given  point 
with  the  exercise  of  proper  care  and  caution  upon  their 
part,  then  the  fact  that  that  point  was  use<l  occasionally  to 
rweive  and  discharge  freight  or  passengers  would  not  ex- 
cuse the  company  from  fencing,  except  to  the  extent  that 
the  public  convenience  required  it,  and  if  the  public  could 
be  served  by  inclosing  all  but  a  small  portion  of  the  track, 
then  so  far  only  would  the  company  be  execustHl.  Toledo, 
St.  L.  &  K.  C,  R.  Co.  V.  Franklin,  159  111.  99;  Toledo,  St 
L.  &  K.  C.  R.  Co.  V.  Cupp,  9  Ind.  App.  244;  Railroad  Co. 
i\  Nnrhrander,  40  Ohio  St.  15. 

The  stiitute  requires  the  railroad  company  to  erect  and 
maintain  fences  on  the  sides  of  the  railroad  "suitiible  and 
amply  sufficient  to  prevent  cattle,  horses,  sheep,  and  hogs 
from  getting  on  the  said  railroad,^'  except  at  the  crossings 
of  public  roads  and  highways,  and  within  the  limits  of 
towns,  cities  and  villages,  and  to  construct  and  maintain 
at  all  road  crossings  cattle-guards  suitable  and  sufficient 
for  the  same  purpose.  The  intention  of  the  statute  seems 
to  be  to  require  the  complete  inclosure  of  the  railroad 

track  by  means  of  fences  and  cattle-guards,  so  as  to  prevent 
54 
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accoKs  tx)  the  tracks  at  all  points  except  at  public  cross- 
ings.   The  defendant's  answer  presents  the  issue  that  the 
locality  was  a  part  of  its  depot  grounds,  and  that  public 
nt^cessity  and  proper  regard  for  the  safe  operation  of  its 
business  recjuired  that  it  be  left  unfenced.    This  issue  was 
submitted  to  the  jury  by  an  instruction  based  upon  this 
allegation  in  the  answer.    The  amount  of  switching  done* 
at  this  point  was  shown  to  be  very  small,  and  the  evidence 
as  to  the  danger  to  emplojees  if  the  railroad  had  been 
fenced  is  very  m(*ager  and  unsatisfactory.    The  only  wit- 
ness 51S  to  this  was  the  section  foreman  at  that  point,  and 
we  are  convinc(»d  that,  upon  the  issue  as  to  whether  the 
safety  of  its  employei^s  r(*<|uired  the  locality  to  be  unfenced, 
the  defendant  failed  to  establish  its  defense,  and  the  jury 
W(  re  warranted  in  finding  against  it  upon  that  issue. 

There  remains  then  the  question  whether  the  public  con- 
venience excus(Kl  the  railroad  company  from  inclosing  its 
tracks  at  the  point  where  the  hogs  came  upon  the  right  of 
way.  They  were  killed  close  to  the  elevator  on  the  south 
side  of  the  track,  and  apparently  had  passed  from  the  rye 
field  directly  north  across  the  tracks  to  the  vicinity  of  the 
elevator.  If,  as  we  now  hold,  the  statute  requires  the  com- 
plete inclosure  of  the  track  with  fences  and  cattle-guards 
at  points  where  the  comi>any  is  required  to  fence,  then  an 
inclosure  of  that  portion  of  the  grounds  would  exclude  the 
public  from  the  shii)ping  and  receiving  facilities  afforded 
by  the  elevator,  coal  house  and  corn-cribs,  and  thus  largi^ly 
deprive  it  of  the  benefits  afforded  by  the  railway  station. 
This  the  company  is  not  con^pelled  to  do,  and  hence  was 
excuscHl  from  inclosing  its  tracks  at  that  point.  The  doc- 
trine of  the  former  opinion  is  sound  in  the  main,  but  it 
failed  to  give  due  weight  to  the  necessity  of  complete  in- 
closure by  fences  and  cattle-guards  at  points  where  a  rail- 
road company  is  required  to  fence.  The  conclusion 
reached  and  the  fourth  paragraph  of  the  syllabus  to  the 
former  opinion  are  therefore  set  aside,  and  the  judgment 
of  the  district  court  is 

Revkrsbd. 
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Sedgwick,  C.  J.,  concurring. 

Railroad  companies  ai*e  not  requiriHl  to  fc^nce  thoir 
station  grounds,  if  free  access  to  the  grounds  by  the  public 
is  necessary  for  the  public  convenience  in  transacting 
business  with  the  road.  When,  for  the  convenience  of  the 
public,  free  access  to  the  stjrition  grounds  is  necessary,  the 
railroad  company  is  not  requirinl  to  fence  any  part  of  such 
grounds,  so  as  to  exclude  the  public  from  access  thereto  at 
any  point.  If  domc^stic  animals  running  at  large  go  upon 
such  station  grounds,  and  as  a  result  of  such  trespass  are 
injured  by  the  ordinary  operation  of  the  road,  the  com- 
pany is  not  liable  for  damages  so  occasioned.  The  com- 
pany cannot  extend  such  station  grounds  beyond  reason- 
able retiuirements  for  the  convenience  of  the  public  and 
the  safety  of  the  employees  of  the  company.  It  must  fence 
its  right  of  way  so  far  as  it  can  do  so  without  unreason- 
ably limiting  the  area  and  extent  of  its  station  grounds. 
In  this  case  the  animals  in  question  were  trespassing  upon 
the  station  grounds  of  the  company,  and  while  so  tres- 
passing were  injurc^d  by  the  ordinary  operation  of  the 
company's  trains.  The  defendant  thei*efore  is  not  liable. 
The  fact  tlmt  the  animals  before  going  upon  the  station 
grounds  may  have  crossed  the  right  of  way  at  a  point 
where  the  same  should  have  been  fenced  is  immaterial. 

For  these  reasons,  I  concur  in  the  conclusion  reached. 


R.  H.  Bentley  v.  Estate  of  Mary  A.  Rentley. 

Filed  December  7,  1904.     No.  13,656. 

1.  Deposition:  Cross-Ex  ami  nation:  Witness:  Competenct.  Where 
the  testimony  of  a  person  having  a  direct  legal  interest  in  the  re- 
sult of  an  action  where  the  adverse  party  is  a  representative  of 
a  deceased  person  is  taken  by  deposition,  and  his  testimony 
as  to  transactions  with  the  deceased  is  objected  to  upon  that 
ground,  the  adverse  party  may  cross-examine.  By  so  doing  he 
does  not  waive  his  objections  to  the  competency  of  the  witness, 
but  may  urge  the  same  at  the  trial.  If  the  evidence  in  chief 
is   admitted   at  the   trial   the   cross-examination   should   also   be 
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admitted;  but.  If  the  evidence  in  chief  is  excluded  upon  the 
objections  of  defendant  as  to  competency,  the  cross-examination 
should  also  be  excluded  upon  the  defendant's  objection,  and  the 
plalDtitr  is  not  entitled  to  use  it  to  establish  his  case. 

2.  Married  Woman:  Action:  Gvidence.  In  an  action  on  account 
against  a  married  woman,  where  the  defendant  pleads  covertur.. 
and  the  plaintiff  in  making  his  case  discloses  such  fact  to  exist, 
he  must  prove,  in  order  to .  recover,  that  the  transaction  upon 
which  his  action  Is  based  was  had  with  reference  to  or  with 
intent  to  bind  her  separate  property,  estatje  or  business. 

Ekbok  to  tho  district  court  for  Lancaster  county:     Lin- 
coln Frost,  Jihge.     Affirmed. 

Talbot  &  Allen y  for  plaintiff  in  error. 
atewart  <&  MuH(fei%  contra, 

Letton,  C. 

This  is  an  error  proceedinc:  from  the  district  court  for 
Lancaster  county  disallowinjoc  plaintiff  in  error's  claim 
a|2:ainst  the  estate  of  Mary  A.  T^entley,  deceased.  The 
claim  was  disallowed  in  the  probate  court,  and  upon  ap- 
peal to  the  district  court  it  was  tri(H:l  without  a  jury,  and 
the  plaintiif  in  error's  cause  of  action  dismiss(»d.  Mary 
A.  Hentley  died  in  ■May,  1901.  In  November,  1901,  R.  H. 
15eutl(\v,  plaintiff  in  error,  tiled  a  claim  against  her  estate 
for  |220  and  interest.  To  establish  the  claim  his  deposi- 
tion was  tak(>n  before  a  notary  public.  Objection  was 
made  to  his  tc^stimony  upon  direct  examination  on  the 
p'ound  that  he  was  incom]>(4ent  under  section  329  of  the 
code,  the  adverse  party  being  the  represent^itive  of  a  de- 
ccnised  pei^son.  At  the  conclusion  of  the  direct  examina- 
tion, counsel  for  the  def(^ndant  cross-examined  the  witness. 
Plaint  itT  in  (Tror  contends  that,  though  the  court  pi'ob- 
ably  disregarded  the  testimony  given  by  the  plaintiff  upon 
his  direct  examination,  still  it  had  no  right  to  disregard 
his  t(\stimony  given  upon  cross-examination,  for  the  reason 
that  by  cross-examining  the  witness  the  defendant  waived 
obj(M»tions  to  the  incompi^tency  of  the  witness  by  reason 
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of  his  having  a  direct  legal  interest  in  the  result  of  the 
controversy;  At  the  trial  the  testimony  given  by  the 
plaintiff  in  his  ejcaniination  in  chief  was  admitted  by  tlie 
court  over  the  obje(*tion  of  the  defendant.  The  defc^udant 
objected  to  the  admission  of  the  cross-examination  for  the 
same  reasons,  the  objection  was  overruled  and  the  testi- 
mony admitted. 

The  claim  consisted  of  a  number  of  separate  items  of 
account,  and  there  is  no  evidence  except  that  of  thi*  T>lain- 
tifT  to  sliow  that  these  items  were  ever  r(H*eive:l  and 
promised  to  be  paid  for  by  deci^ased.  This  court  has  re- 
pt^atedly  held  that,  upon  the  trial  of  an  action  at  hiw  to 
a  court  without  tlie  intervention  of  a  jury,  the  court  will 
be  presumed  to  liave  considercnl  only  competent  evidence, 
and  that,  if  there  is  sufficient  com])(4:Mit  evidence  tx)  sus- 
tain the  finding,  it  will  not  be  disturlxnl.  The  district 
court  evidentlj'  having  this  nile  in  mind  overruled  all 
objections,  heard  the  testimony,  and  then  disregarded  all 
that  was  incompet(*nt  and  all  to  which  the  witness  was 
incompetent  to  testify.  It  is  obvious  that  the  plaintiff 
was  entirely  disqualified  to  testify  with  regard  to  his 
transaction  with  the  deceased,  and  that  all  of  his  evidence 
as  to  this  was  clearly  incompt  U^nt.  The  trial  court  would 
have  erred  if  it  had  considered  any  of  it,  and  it  was 
rightly,  disregarded. 

The  argument  of  plaintiff  in  error  that  the  deftmdant, 
by  cross-examining  the  plaintiff,  waived  the  obj(H.'tions  to 
his  incomp(*tency,  while  perhaps  available  under  certixin 
circumstances  in  a  case  where  the  witiu\ss  testified  in 
open  court,  and  the  objections  to  his  testimony  in  chief 
were  ruled  upon  by  a  court  having  powcT  to  exclude  or 
admit  the  same* — which  we  do  not  decide* — is  not  appli- 
cable wh(*re  the  testimony  is  t^ken  by  deposition,  for  the 
n^ason  that  the  notary  hafi  no  power  to  raclude  t(»stimony, 
but  must  receive  all  that  is  offered,  noting  the  objecticms 
and  exceptions  of  the  parties,  to  be  ruled  upon  at  the  trial. 
The  only  safe  manner  in  which  a  defendant  can  proceed  in 
such  a  case  is  to  make  his  objection  to  each  question  on 
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the  direct  examination,  ami  to  cross-examine  upon  the 
th(H>ry  that  the  dinx't  examination  may  be  admitted  by  the 
trial  court.  If  tlie  dirtn-t  examination,  however,  is  excluded 
at  the  triial  upon  his  objections  upon  the  }]^ound  that  the 
witiuss  is  inc(miiH^tent,  the  cross-examination  falls  with 
it  for  the  same  reason,  if  objected  to,  and  the  plaintiff  is 
not  (^utith^d  to  use  it  independently.  A  different  rule 
would  be  dcH'idedly  unfair,  since  a  party  might  fail  to 
cross-examine  because  he  believed  the  trial  court  would 
exclude  the  examination  in  chief,  while,  if  the  trial  court 
admitted  it  in  evidence,  he  would  be  depriv(Hl  of  the  bene- 
fit of  cross-examination  entirely.  AchiUcs  r.  Achilles,  137 
111.  589,  28  N.  E.  45. 

The  defendant  pleadcnl  the  coverture  of  Mary  A.  Bentley. 
The  fact  that  she  was  a  married  woman  at  the  time  of  thj- 
transaction  was  disclosed  by  the  plaintiff,  and  no  proof 
was  made  that  the  transaction  was  made  with  reference  tf> 
her  s(  parate  proina-ty,  estate  or  business.  This  omission 
in  itself  was  fa  till  to  a  recovery. 

Considering  only  the  competent  evidence,  there  is  not 
sufficient  upon  which  to  base  a  finding  in  favor  of  the* 
plaintilt',  and  the  judgment  of  the  district  court  was  the 
only  on(^  that  could  rightfully  be  rendered. 

Vs\^  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affiumkd. 
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Charles  B.  Wilson  v.   UlysvSks  Township  of  Bttler 
County,  Nkbuaska. 

Filed  December  7,  1904.    No.  13,661. 

1.  Highways:   Townships:    Liability.     A  township  organized   under 

the  township  organization  act  in  this  state  is  not  liable  to  per- 
sons Injured  by  reason  of  defects  in  the  public  highways  within 
the  limits  of  such  township. 

2.  Case  Dlstlngpxished.     The  second  point  In  syllabus  in  the  case  of 

Chicago,  B.  d  Q.  R.  Co.  v.  Klein,  52  Neb.  258,  distinguished, 
in  BO  far  as  it  states  unqualifiedly  that  such  township  is  a 
"municipal  corporation." 

Error  to  the  distrirt  court  for  Butlor  county:  Arthur 
J.  Evans,  Ji'duk.    Affirmed. 

C,  U.  AldrUh  and  Ij.  B,  Fuller,  for  plaintiff  in  error. 

Matt  J/''Vr^  contra. 

Letton,  C. 

This  action  was  brought  apainst  Ulysses  township  of 
Butl(»r  county,  Nebraska,  to  recover  dania{ifes  for  injuries 
sustaineil  by  the  plaintiff  in  error,  by  reason  of  the  de- 
fective condition  of  a  highway  within  said  township,  which 
it  is  alleged  it  was  the  dutj^  of  the  township  as  a  niuni<*ipal 
corporation  to  kcn^p  in  i^epair.  A  general  d(Mnurrer  to  the 
petition  was  sustained  and  the  action  dismisscnl.  Th(» 
question  prt^sentcnl  is  whether  or  not  a  township  in  conn- 
ties  in  this  state  under  township  organization  is  liable  for 
injuries  caused  by  defects  in  the  public  highways  within 
such  township. 

Th(»  plaintilT  in  error  bases  his  right  to  recover  sub- 
stantially uiK)n  three  grounds:  (1)  That  a  township 
under  the  township  organization  act  of  ISOr)  is  a  complete 
corporate  entity  with  plenary  powers  with  resp<»ct  to  all 
of  its  duties  and  obligations;  (2)   that  such  a  township 
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assents  and  voluntarily  agrei^s  to  relieve  and  take  npon 
itself  certain  duties  and  liabilities  imposed  by  statute  on 
counties;    (3)    that  the  liability  Avith  respect  to  special 
danuij>;t*s   imposed   upon  counties   is  now   transferred    by 
virtue  of  the  township  organization  act  to  the  rt^pcH^tive 
townships  adopting!;  the  same.     He  contends  that  a  town- 
ship in  this  state  is  a  complete  municipal  corporation; 
that,  having  voluntarily  enti^red  into  certain  obligations, 
having  a  chartiT  for  its  existence  in  the  constitution  itself, 
and  being  by  statute  clothtni  with  full  authority  to  main- 
tain a  government  for  and  by  itself,  in  the  same  way  and 
to  the  sanu»  extent  as  a  village,  the  liability  for  negligence 
must   follow;  that  there  is  a  clear  distinction  between 
c(mnties  und(T  the  commissioner  system  and  townships 
under  the  township  system;  that  a  county  is  a  subdivision 
of  the  stat(»  itself,  but  that  a  township  is  a  full  and  coni- 
l>l(»te  municipal  corporation,  having  an  ind(-pendent  cor- 
porate entity  and  a  complete  scheme  of  government,  in- 
V(\st(Ml  with  exclusive  control  over  the  highways  within  its 
limits,  and  with  authority  to  raise  money  and  repair  the 
sani(\,  and  that  hence  at  common  law  it  is  liable  for  failure 
to  ptTform   its  duties,  and   for  damages  to  individuals 
injured  by  such  failure. 

If,  as  is  cont^^nded  by  the  plaintiff,  a  township  under 
our  township  organization  act  is  a  complete  municipal 
corporation,  and  is  to  be  considered  in  all  respcH^ts  the 
same  as  tlie  ordinai-y  municipal  corporation,  which  usu- 
ally consists  of  a  town,  village  or  city  in  the  concret^:^ 
sense  of  an  aggrt^gation  of  dwellings,  or  of  persons  living 
in  nu)re  or  U\ss  close  proximity  within  a  circumscriluKl 
area,  the  uK^re  statement  of  the  proposition  "would  be  the 
only  thing  necessary  to  establish  the  liability  of  the  de- 
fendant in  error.  Ever  since  the  opinion  of  Judge  Max- 
well in  City  of  Omaha  v.  Olmsicddy  5  Neb.  446,  it  ha.s 
been  the  settled  law  in  this  state  that  municipal  corpora- 
tions are  liable  for  the  failure  upon  the  part  of  their 
officers  to  perform  their  duty  in  regard  to  maintaining  the 
streets  of  the  city  in  a  reasonably  safe  condition.    In  that 
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case  the  leading  English  and  American  cases  upon  the 
subject  were  cit(>d  in  the  argument  and  in  the  opinion, 
and  the  doctrine  laid  down  ther(4n  is  in  conformity  with 
the  holding  of  the  great  majority  of  the  courts  of  this 
country. 

Is  a  township  a  municipal  corporation  such  as  to  make 
it  liable  for  the  negligence  of  its  oflScers  as  to  highways 
under  the  rule  adopted  in  the  state?  The  origin  of  the 
township  in  this  country  as  a  governmental  unit,  is  to  be 
found  in  the  New  Engb.nd  colonic*^.  The  statutory  pro- 
visions in  Massachusetts  with  respect  to  the  powers,  du- 
ties and  liabilities  of  towns'  may  b(*  taken  an  typical  of 
those  usually  (^nacted  for  the  creation  and  government  of 
such  corporations.  By  the  laws  of  Massachusetts  town- 
ships are  bodices  coi*porate.  They  may  in  their  corporate 
capacity  sue  and  be  sued  in  the  name  of  the  town.  Th(\v 
nuiy  hold  real  and  personal  property  for  the  use  of  the 
pef)ple  of  the  tOA\Ti,  and  may  hold  prop(»rty  in  trust  for 
the  supi>ort  of  schools.  They  may  make  all  contracts 
nec(^ssary  for  the  exercise  of  their  corporate  powers,  and 
may  sell  and  dispose  of  their  corporate  property.  Th(\v 
may  levy  taxes  for  the  support  of  schools,  for  the  reli(»f 
of  the  poor,  for  the  construction  and  repair  of  highways, 
and  for  burial  grounds,  and  may  make  by-laws  for  their 
general  management  and  for  preserving  peace  and  goml 
order.  Town  meetings  are  provided  for  at  which  town 
oflicers  shall  be  elected,  and  the  respective  duties  of  these 
officers  are  specified  in  detail.  The  idea  of  the  New  Eng- 
land town  was  carried  westw^ard  with  the  spread  of  popu- 
lation, and  in  nearly  every  western  state  the  New  England 
town  me(4ing  exists,  either  by  itself  as  the  only  agency  for 
general  local  administration  outside  of  unincorporated 
villages  and  cities,  or  side  by  side  with  the  system  of 
county  government  by  commissioners,  which  system  has 
also  spread  westward  from  those  colonics  in  which  it  first 
evolved  upon  this  side  of  the  Atlantic.  For  an  interest- 
ing and  instructive  account  of  the  history,  modifications 
and  practical  operation  of  the  township  and  county  sys- 
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tenis   of   local   government   in   this   country,   see   Bryce, 
American  Commonwealth,  chapter  48. 

At  a  very  early  period  in  ^lassiichusetts  it  was  thought 
necessary  to  provide  by  statute  that  towns  should  be 
liable  to  actions  for  defects  in  the  highways  by  i)ersons 
who  sustained  special  damage  to  their  persona  or  their 
property  by  reason  of  such  defects,  and  generally  in  the 
N(  w  England  states  to  this  day  such  liability  is  com- 
pelled by  stiitute,  so  that  but  little  light  upon  the  ques- 
tion under  consideration  is  to  be  found  in  these,  states, 
unless  from  the  fact  that,  since  statutes  were  enacted  im- 
posing such  liability,  the  presumption  may  perhaps  arise 
that,  in  the  absence  of  such  statute,  no  such  liability  was 
thought  to  accrue.  In  Mower  v,  Leicester,  9  Mass.  247, 
d(H^ided  in  1812,  it  was  held  that  a  town  was  not  liable  in 
a  common  law  action  for  damages  sustained  by  an  indi- 
vidual from  a  defect  in  the  highways  of  the  town.  This 
case  was  based  upon  the  doctrine  of  the  English  courts; 
the  case  of  Jiu8>iell  i\  Men  of  the  Count y  of  Devon,  2  T. 
R.  (Eng.)  667,  being  the  leading  case  upon  the  subject. 
An  intert^sting  discussion  of  this  subject  is  to  be  found 
in  1  Dillon,  Municipal  Corporations  (4th  ed.),  sees.  961, 
962,  963.  A  most  thorough  and  exhaustive  consideration 
of  the  whole  subj(H*t,  with  the  history  of  the  various  ad- 
judications both  in  England  and  in  this  country,  and  a 
critical  examination  of  nearly  everj-  case,  is  to  be  found 
in  the  learned  opinion  of  Chief  Justice  Gray  in  Hill  r. 
City  of  Boston,  122  Mass.  344,  23  Am.  Rep.  332.  Nothing 
that  this  court  can  say  can  (Mjual  this  illuminating  opin- 
ion in  the  light  thrown  upon  the  whole  question.  See 
also  for  the  oi)ini()n  of  this  court  upon  related  subjeft.s, 
McConucIl  r.  Dewey,  5  Neb.  385,  and  City  of  Omaha  i\ 
Olmsteady  supra. 

Up<m  a  comparison  it  will  be  seen  that  there  is  but  little 
difference  lu^tween  the  powers,  duties  and  liabilities  of  a 
county  in  this  state  and  those  of  a  township.  The  object 
and  purpose*  of  tlu^r  organization  are  the  same,  and  the 
results  sought  t4)  be  a(*complish(Hl  are  subst^intially  alike. 
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except  in  degree  and  territorial  extent  of  jurisdietion. 
The  main  point  of  distinction  between  the  two  systems  is 
tlie  more  popular  and  democratic  form  of  government  al- 
lowed by  the  township;  the  idea  of  local  self-government 
being  the  essence  of  the  township  system,  ^c^/^  Horn  r. 
StatCy  46  Neb.  62.  Counties  are  bodie:s  politic  and  cor- 
porate. They  may  sue  and  be  su(h1,  plead  and  may  be 
impleaded,  and  defend  and  be  defend(Ml  against,  in  courts 
having  jurisdiction  of  th(*  subject  mattcT.  They  have 
power  to  purchase  and  hohl  th?  real  and  personal  estate* 
necessary  for  the  use  of  the  county,  and  may  be  the  bene- 
ficiary of  real  (estate  conv(^yed  to  trustc^es,  whether  tlie 
real  estate  is  situat(Hl  in  the  same  county  or  other  coun- 
ties of  the  state.  They  may  sell,  convey  or  lea.se  any  real 
or  personal  estate  owncnl  by  the  county.  They  may  make 
contracts  and  do  all  other  acts  necessary  to  the  exercis<* 
of  their  cor])orat(*  i:ow(ts.  They  may  lay  out,  alter  or 
discontinue  roads,  provide  the  necessary  buildings,  furni- 
ture and  stationery  for  the  use  of  the  county  officers. 
Townships  also  are  bodies  corporate.  The  law  provides 
that  each  town  shall  have  corporate  capacity  to  exercise 
the  powers  grant^nl  thereto,  or  necessarily  impli(Mi,  and 
no  others.  It  shall  have  power,  first,  to  sue  and  be  smnl ; 
second,  to  accpiire  property  both  real  and  personal  for 
the  use  of  its  inhabitants,  and  to  sell  and  convey  the  same, 
nnd  to  nmke  such  contracts  as  may  l)e  nei^essary  in  the 
( x(Tcise  of  the  powers  of  the  town ;  and  the  electors  at 
(he  town  meeting  shall  have  power,  among  other  things, 
to  fost<T  the  planting  of  trees  along  the  highways  in  such 
towns;  to  provide  for  public  wells  and  regulate  their  use; 
to  i)revent  nuisances;  to  make  by-laws,  to  carry  the  pow- 
ers of  the  township  into  effect;  to  raise  money  for  ccm- 
structing  and  repairing  roads  and  bridges,  for  the  i>rose- 
cuti<m  or  defense  of  suits  by  or  against  the  town;  and,  in 
general  have  substantially  the  same  powers  for  the  same 
purposc*s  as  are  authorized  on  the  part  of  the  county.  A 
critical  survey  of  these  statutory  powers  granted  to  coun- 
ties as  corporate  entiti(»s,  and  to  townships  as  such,  shows 
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(*leiirly  that  tho  purposo  of  the  township,  as  of  the  coiintj, 
iH  to  carry  into  (^fTc ct  with  c^ase  and  facility  certain  p<>w- 
<Ts  and  functions  which  are  jijovcrnuicntal  in  their  nature, 
and  which  may  be  more  rcatlily  and  conveniently  enrrie.l 
on  l)y  subdivision  of  the  territory  of  the  state  into  sninlUHP 
an^as.     The  i;ow(*i's  with   which   they  are  entrnstcni    ar<* 
powers  s(»j^r(»<::ate4l  and  cancel  out  from  the  mass   of  th^ 
sov(*rei«!:nty  of  tlu*  state.     TlK»y  are  subdivisions   of    the 
stat(*   ji:overnm(»nt   upon   which,   for  convenience,    certain 
pow(»rs  have  Ikh^u  conferred,  strictly  limited,  however,  to 
the  (»x<*rcise  of  certain  functi<ms  mon^  eai^ily  carrie<l  out 
by  subdivision. 

A  township  i):irtakes  somewhat  of  a  dual  nature.  In  so 
far  as  its  inhalritants  exc^t  the  powir  of  direct  local  self- 
j^overnnu^nt,  th<y  r.*s(»mble  municipal  corporations  artin.ir 
urnhn*  charters  conferrinjij  such  i)owers,  but,  in  s<j  far  a*« 
th(^  pow(»rs  which  the  township  exercises  an*  limit(*d  and 
confiuiMl  to  those  which  propiTly  belong  to  the  government 
of  the  state  as  a  whole,  and  which  are  merely  devolveil 
upon  the  township  as  a  portion  of  the  state  government, 
they  are  mere  local  subdivisions  of  the  state.  Such  or- 
ganizations th(*refore  are  merely  qua^si  coiporatious,  not 
endow(Hl  with  the  full  and  plenary  powers  usually  cou- 
fernnl  eitluT  by  charter  or  by  general  law  upon  municipal 
corporaticms  ])roper,  but  only  resembling  the  vsame  in 
organization  and  functions.  The  assent  of  the  inhabitants 
of  each  township  to  the  provisions  of  the  law  is  not  re- 
ipiired  b(*for(»  the  dutii\s  and  liabilties  impo.sed  by  the  act 
are  put  in  operation.  It  is  a  majority  of  the  votei-s  in  the 
county  which  prescribes  whether  the  township  organizai- 
ti(m  act  shall  apply  within  a  given  county  or  not.  The 
inhabitants  of  a  given  township  may  be  bitterly  opposiMl 
to  the  township  system  of  government,  but  they  may  Ik* 
compellcHl  against  their  will  to  be  governed  by  this  system. 

"The  reason  which  exempts  these  public  bodit*s  from 
liability  to  private  acticms,  based  upon  neglect  to  perform 
a  public  duty,  does  not  apply  to  villages,  bonmghs  and 
cities,  which  accept  sptH.ial  charters  from  tjie  state.     The 
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grant  of  the  corporate  franchise  in  those  cases  is  usually 
made  only  at  the  request  of  the  citizens  to  be  incorporated, 
and  it  is  justly  assumed  that  it  confers  a  valuable  privi- 
lege, and  which  is  held  to  be  a  consideration  for  the  duties 
imposc^l  by  the  charter.  By  those  chartei's,  larger  powers 
of  self-government  are  conferred  than  those  confidinl  to 
towns  or  counties;  larger  privileges  in  the  acquisition  and 
control  of  corporate  property,  and  special  authority  is 
given  them  to  make  use  of  the  public  highways  for  the 
special  and  peculiar  convenience  of  the  citizens  of  the 
municipality  in  various  modes  not  permissible  elsewhere. 
These  grants  raise  an  implied  promise  on  the  part  of  the 
corporation  to  perform  their  corporate  duties,  and  it 
inures  to  the  benefit  of  every  individual  interested  in  its 
]:erformance."  Town  of  Walt  ham  v,  Ka^nper,  55  111.  346, 
8  Am.  Rep.  652. 

Way  the  supreme  court  of  the  United  States: 

*'And  here  a  distinction  is  to  be  noted  betwc^m  the  lia- 
bility of  a  municipal  c()ri)oration,  made  such  by  accept- 
ance of  a  village  or.  city  charter,  and  the  involuntary 
(juafii  corporations  known  as  counties,  towns,  school  dis- 
tricts, and  especially  the  townships  of  New  England.  The 
liability  of  the  former  is  greater  than  that  of  the  latter, 
(»v(  n  when  investcnl  with  corporate  capacitj^  and  the  power 
of  taxation.  1  Dillon,  ilunicipal  Corporations  (4th  ed.), 
s(TS.  10,  11,  13;  2  Dillon,  Municipal  Corporations  (4th 
(Ml.),  sec.  ♦761.  The  latter  are  auxiliaries  to  the  state 
merely,  and,  ^^•hen  corporations,  are  of  the  very  lowest 
grade,  and  invested  with  the  smallest  amount  of  power." 
Barnrx  r.  District  of  Columbia,  91  U.  S.  540. 

In  Riddle  v.  Proprietors  of  Locks  and  Canals  on  Mcrri- 
mad'  River,  7  Mass.  169,  it  w^as  said  by  Chi(^f  Justice  Par- 
sons : 

"We  distinguish  between  proper  aggregate  corporations, 
and  the  inhabitiirts  of  any  district,  >>'ho  are  by  statute 
invc^ttnl  with  particular  powers  without  theilf  consent. 
These  are  in  the  books  sometimes  callc^l  quasi  corpora- 
tions.    Of  this  description  are  counties  and  hundreds,  in 


814  NEBRASKA  REPORTS.  [Vol.  ?i 

Wn»on  T.  UlyBaes  Township. 


England;  and  counties,  towns,  etc.,  in  this  state.  Althoup^b 
quasi  corporations  are  liable  to  information  or  indict- 
ment, for  a  nejiflect  of  public  duty  imposed  on  them  by 
law,  yet  it  is  settled,  in  the  case  of  Russell  v.  Men  of  thv 
Count jj  of  Devon,  2  T.  R.  (Eng.)  667,  that  no  private  ac- 
tion can  be  maint^iined  against  them  for  a  bi-each  of  their 
corporate  duty,  unites  such  action  be  given  by  statute," 

The  statenH»nt  in  the  Sv.<:ond  part  of  the  syllabus  in 
ChU^Kjo.  H.  ik  y.  R.  Co.  i\  Klein,  52  Neb.  258,  that  "a 
townslii[)  in  a  county  under  township  organization  is  an 
independent  corporate  entity — a  municipal  coiTporation— 
within  the  meaning  of  section  6,  article  IX  of  the  con- 
stitution," is  to  l>e  considercHl  with  reference  to  the*  matter 
actually  in  controversy  in  that  case.  In  the  body  of  tht' 
opinion  it  is  said: 

*'In  other  words,  a  township  in  counties  under  township 
organization  is  an  independent  corporate  entity,  author- 
iz<Hl  by  the  constitution  and  vestetl  by  the  legislature  with 
power  to  assess  taxes  upon  all  the  property  therein  for 
sui'h  purpose  as  the  legislature  has  declared  to  be  town- 
ship purposes.'* 

The  question  as  to  whether  a  township  was  a  "municipal 
corporation"  was  not  at  issue  in  the  case  and  was  not 
consideri^l.  It  is  not  stated  in  the  body  of  the  opinion 
that  a  township  is  a  municipal  corporation,  and  the  clause 
injiH'twl  in  the  syllabus  was  evidently  done  by  inadvert- 
<»nce  and  is  merely  obiter  dictum. 

In  this  state  the  rule  of  the  common  law  has  been 
adopte<l,  and  counties  being  only  qua^i  corporations  are 
held  not  liable  to  parties  injured  by  defects  in  highways. 
Woods  V,  Colfax  County,  10  Neb.  552.  By  the  enactuient 
of  the  law  of  1889,  sections  114-118,  chapter  78,  Com- 
I)iled  Statutes,  1903  (Annotated  Statutes,  6132-6136), 
which  provides  that,  under  certain  circumstances  and  for 
a  limit(Hl  period  aftt^r  the  injury  is  sustained,  an  action 
may  be  matntaine<l  against  the  county  for  such  injury,  the 
rule  has  b(H^n  changed  to  a  limitcni  degree  only,  and,  unless 
a  party  injurcHl  brings  himself  strictly  within  the  letter 
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of  the  statute,  the  common  law  rule  still  applies,  f^irancij 
r.  Gage  County,  64  Neb.  627.  The  rule  of  the  common 
law  applies  as  well  to  townships^  and  there  being  no 
statute  imposing  such  liability  upon  them  this  acticm  can- 
not be  maintained.  We  are  aware  that  in  a  few  states  a 
different  rule  is  applied  as  to  the  negligence  of  sucli 
quasi  corporations,  but  we  believe  the  one  announcinl  to 
be  based  upon  the  better  reason  and  more  in  accord  with 
the  previous  (UH-isions  of  this  court.  If  another  rule  is 
to  be  adopted  in  tliis  state  it  must  be  done  by  legislation. 

2.  We  think  there  is  no  force  in  the  contention  of  th(» 
plaintiff  in  error  that  after  the  enactment  of  the  township 
organization  law  the*  special  statute  just  mentioncM^l,  which 
is  applicable  by  its  terms  to  counties  only,  bcH.*ame  ap- 
plicable to  townships. 

We  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

Ames  and  Oldham,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  this  opinion, 
the  judgnK^nt  of  the  district  court  is 

Affiemkd. 


Louis  F.  Woodruff  v.  State  of  Nebraska. 

Fnjco  December  21,  1904.    No.  13,659. 

1.  Criminal  Law:  Leading  Questions.     A  trial  court  in  a  criminal 

case  has  a  large,  though  not  unlimited,  discretion  in  granting 
or  refusing  permission  to  ask  a  witness  leading  questions.  The 
discretion  is  a  legal  one  and  subject  to  proper  limitations. 

la. :  .  Held,  in  the  case  at  bar,  that  no  error  was  com- 
mitted in  allowing  questions  of  a  leading  character  to  be  asked, 
of  which  complaint  is  made. 

2.  Rape:  Evidence.  In  the  prosecution  of  a  charge  for  rape  upon  a 

female  child  under  the  age  of  consent,  testimony  of  subsequent 
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acts  of  illicit  intercourse,  related  in  time  to  the  offense  charged, 
is  admissible  as  corroborative  evidence  of  the  principal  fact 
sought  to  be  established. 

2a.  :  .    In  proving  the  commission  of  the  offense  charged 

in  such  a  case,  it  is  not  error  to  permit  the  prosecutrix  to  testify 
that,  at  the  time  of  the  conunission  of  the  offense,  the  accused 
promised  to  marry  her  if  any  trouble  arose,  even  though  such 
evidence  may  tend  to  prove  the  crime  of  seduction. 

3.  Evidence   in   such   a  case   tending   to   prove  that  the   prosecutrix 

became  pregnant,  and  that  a  child  was  bom  as  a  result  of  the 
alleged  illicit  intercourse,  is  properly  admissible. 

4.  Conduct  of  Accused.     Any  attempt  to  suppress  evidence  to  stifle 

the  prosecution  and  prevent  a  trial  by  flight  beyond  the  Jurisdic- 
tion of  the  court  are  circumstances  from  which  unfavorable  infer- 
ences may  be  drawn  against  the  defendant  in  a  criminal  case. 
Hubbard  v.  State,  65  Neb.  805. 

5.  .     In  a  prosecution  for  rape  upon  a  female  person  under  the 

age  of  consent,  an  attempt  by  the  accused  to  have  an  abortion 
committed  upon  the  prosecutrix  is  an  inculpatory  circumstance 
properly  admissible  in  evidence  and  to  be  considered  by  the  jury 
in  determining  the  guilt  of  the  accused  of  the  offense  charged. 

6.  Evidence.     In  a  prosecution  for  carnally  knowing  and  abusing  a 

female  child  under  the  age  of  consent,  where  the  previous 
chastity  of  the  prosecutrix  is  in  issue,  it  is  not  error  to  i>ermit 
evidence  tending  to  prove  that,  at  the  time  of  the  commission 
of  the  offense,  the  prosecutrix  was  not  aware  that  the  accused 
was  a  married  man. 

6a.  .  Where  the  evidence  on  the  part  of  the  defense  indisput- 
ably establishes  the  fact  that,  at  the  time  of  the  commission  of 
the  alleged  offense,  the  accused  was  a  married  man,  evivence 
on  the  part  of  the  prosecution  tending  to  prove  the  same  fact 
could,  at  most,  be  error  without  prejudice. 

7.  Errors  Reviewed.     Other  alleged  errors  as  to  the  admission  and 

rejection  of  evidence  examined,  and  held  to  be  without  merit 

8.  Trial:    Cr<xSvS-Exami nation.     No   error   Is   found   in   the   request   of 

the  court  to  counsel  to  desist  from  the  further  cross-examination 
of  a  witness  along  lines  held  by  the  court  to  be  improper,  nor 
in  the  manner  of  making  the  request. 

9.  Previous  Chastity:  Evidence.     In  the  prosecution  of  one  charged 

with  rape  upon  a  female  child  under  the  age  of  consent  where 
the  issue  of  the  previous  chastity  of  the  prosecutrix  is  involved, 
evidence  of  the  general  repute  of  the  prosecutrix  is  not  admissible 
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to  prove  prior  unchastity.  In  such  a  case,  chastity,  as  that  term 
is  used  in  the  statute,  means  the  character  in  reality  for  yirtue 
possessed  by  the  prosecutrix  as  distinguished  from  what  it  is 
reputed  to  be. 

10. :  .    To  prove  the  previous  unchastity  of  a  prosecutrix 

in  a  charge  of  statutory  rape,  it  is  not  permissible  to  put  in 
evidence  the  general  reputation  of  one  with  whom  she  has  asso- 
ciated, as  to  the  latter  being  a  person  of  unchaste  character. 

11.  Evidence:  Review.     The  admission  of  evidence  tending  to  prove 

that  a  third  party,  with  whom  the  prosecutrix  was  alleged  to 
have  had  illicit  intercourse  before  the  commission  of  the  offense 
charged,  was  at  the  time  of  the  trial  out  of  the  state  and  beyond 
the  jurisdiction  of  the  court,  held  not  prejudicially  erroneous. 

12.  Testimony  in  rebuttal,  held  properly  admissible. 

13.  Instruction:    Review.     An   instruction    limiting    the   evidence   of 

subsequent  acts  of  illicit  intercourse  to  the  sole  purpose  of 
corroborative  evidence,  held  properly  given. 

14.  :  .    The  same  rule  applied  to  an  instruction  regarding 

evidence  tending  to  prove  that  the  accused  endeavored  to  have 
an  abortion  committed  upon  the  prosecutrix. 

15.  Evidence    examined    and    found    to    be    sufficient    to    sustain    the 

verdict  of  guilty  returned  by  the  jury. 

Error  to  the  district  court  for  York  county:    Benja- 
min F.  Good,  Judge.    Affirmed. 

France  &  France^  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  Morris  Brown  and 
Meeker  &  Wray,  contra, 

HOLCOMB,  0.  J. 

On  a  trial  to  the  court  and  a  jury  upon  an  information 
fil<Hl  by  the  county  attorney,  the  defendant  was  by  the 
verdict  of  the  jury  found  guilty  of  the  crime  char«:ed;  and, 
after  the  overruling  of  a  motion  for  a  new  trial,  he  was  by 
the  court  sentenced  to  imprisonment  in  the  penitentiary 
for  a  period  of  four  years.  To  secure  a  reversal  of  the 
judgment  thus  imposed,  the  defendant  has  prosecuted  pro- 
ceedings in  error  in  this  court.  The  charging  part  of  the 
55 
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information  is  that  "said  Louis  F.  Woodruff  being  then 
and  there  a  male  person  over  the  age  of  18  years,  in  and 
upon  one  Mabel  Kerwood,  a  female  child  under  the  age 
of  18  years,  to  wit,  between  15  and  16  years  of  age,  and 
not  previously  unchaste,  then  and  there  being,  feloniously 
did  make  and  assault,  and  her,  the  said  Mabel  KerAvood, 
then  and  there  wickedly,  unlawfully  and  feloniously  did 
carnally  know  and  abuse.    She,  the  said  Mabel  Kerwood. 
being  then  and  there  a  female  child  between  15  and  16 
years  of  age,  as  aforesaid,  and  not  previously  unchaste.'' 
Section  12  of  the  criminal  code  declares:     "If  any  male 
I>erson,  of  the  age  of  18  years  or  upwards,  shall  carnally 
know  or  abuse  any  female  child  under  the  age  of  18  years, 
with  her  consent,  unless  such  female  child  so  known  and 
abused  is  over  15  years  of  age  and  previously  unchaste, 
every  such  person  so  offending  shall  "be  deemed  guilty  of 
a  rape."    The  gravamen  of  the  offense  charged  under  the 
section  defining  the  crime  is  the  unlawful  sexual  inter- 
course by  a  male  person  over  18  years  af  age   with   a 
female  child  under  the  age  of  consent*    In  the  case  at  bar, 
the  prosecutrix  being  over  15  years  of  age,  her  allegnMl 
previous  chastity  was  put  in  issue,  and  evidence  was  in- 
troduced for  the  purpose  of  showing  she  was  previously 
unchaste,  and  as  a  complete  defense  to  the  crime  charged. 
With  these  preliminary  observations  we  proceed  to  a  con- 
sideration of  the  more  important  of  the  alleged  errors 
which  are  assigned  and  argued  as  grounds  for  a  reversal 
of  the  judgment  of  conviction.    The  errors  complained  of 
are  confined  almost  wholly  to  the  rulings  of  the  trial  court 
on  the  admission  and  rejection  of  evidence  and  its  instruc- 
tions to  the  jury. 

1.  It  is  assigned  as  error  that  defendant's  substantial 
rights  were  prejudiced  bcn^ause  of  the  many  leading  ques- 
tions permitted  to  be  propounded  to  the  prosecutrix  over 
objections,  and  by  that  means  eliciting  answers  favorable 
to  the  prosecution  in  support  of  the  charge  preferred.  We 
find  upon  examining  the  record  that  many  of  the  questions 
complained  of  as  leading  do  not  in  fact  suggest  or  lead  to 
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the  answer  desired.  While  they  may  be  answered  by  yes 
or  no,  they  are  not  necessarily  for  that  reason  to  be  re- 
garded as  leading.  Some  are  preliminary  in  their  nature 
and  as  such,  even  though  leading,  are  permissible.  Others, 
after  the  prosecutrix  had  narrated  all  the  facts .  in  re- 
sponse to  questions  leading  up  to  and  including  the  com- 
mission of  the  crime  charged,  to  the  form  of  which  we  see 
no  valid  objections,  were  for  the  purpose  of  furnishing 
technical  proof  of  the  alleged  unlawful  act.  Some  of  these 
questions  which  were  permitted  to  be  asked  and  ansAvered 
may  have  been,  and  probably  were,  in  a  measure,  of  a 
leading  character,  but  regarding  which  we  are  satisfied  no 
abuse  of  discretion  was  committed  by  the  trial  court  in 
suffering  the  examination  to  be  pursued  in  the  manner  in 
which  it  was.  It  is,  say  all  the  authorities,  discretionary 
with  the  trial  court  in  both  civil  and  criminal  cases  to 
allow  leading  questions  on  the  direct  examination;  the 
discretion,  of  course,  being  a  legal  one  and  subject  U) 
proper  limitations.  Stephen,  Digest  of  the  LaAV  of  Evi- 
dence, 445,  and  note;  McKelvey,  Evidence,  sec.  237,  and 
notes.  In  Edwards  v.  ^^tatr,  69  Neb.  386,  it  is  held  that 
the  trial  court  has  a  large,  though  not  unlimited,  discrc^ 
tion  in  granting  or  refusing  permission  to  ajsk  a  witness 
leading  questions.  In  support  of  the  rule  there  is  cited  in 
the  opinion,  Sclimclling  v,  i^tatr,  57  Neb.  562,  and  Welsh 
r.  l^tate,  60  Neb.  101.  We  are  satisfied  that  no  serious 
error  was  committed  by  the  trial  court  in  respect  of  the 
matter  complained  of. 

2.  It  is  next  contended  that  error  prejudicial  to  the 
defendant  was  committed  in  permitting  the  prosecutrix 
to  testify  as  she  did  to  subsequent  acts  of  illicit  inter- 
course, which  occurred  at  frequent  intervals  soon  aftc^r  the 
commission  of  the  crime  charged  in  the  information.  As 
we  have  noted,  the  essence  of  the  offense  is  the  unlawful 
sexual  intercourse.  The  reason  for  the  rule  Avhich  should 
govern  in  respect  to  the  admissibility  of  evidence  to  prove 
the  charge  ought  not,  it  would  seem,  to  be  essentially 
different  from  evidence  admisjsibj^  to  proye  the  crime  of 
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adultcTV  or  sediirtion.  In  the  case  of  Way  v.  State,  5 
Xeb.  283,  it  is  held  that,  on  a  charge  of  adult^^ry,  evidence 
(►f  improper  familiarities  betwet^n  the  parties,  both  an- 
terior and  subsefpi(^nt  to  the  time  the  otFense  is  chnr*^Hl, 
may  be  received  as  corroboratin*;  proof,  aiter  evidence  has 
l)een  offereil  tending  to  prove  the  offense  charge<l.  In  the 
opinion  it  is  said : 

"There  is  no  doubt  of  the  conflict  of  authoriti<*s  iii>on 
tlie  quest i<m,  but  upon  an  examination  of  it,  we  are  of 
the  opinicm  that  the  bett(T  rule  in  prosecutions  for  adul- 
t(Ty  is,  to  admit  testimony  of  improper  familiarities  be- 
tween th(*  i)arties,  occurring  both  before  and  after  the 
time  the  act  is  charged,  ;is  corroborating  evidence/'  Cit- 
ing with  approval,  Thayer  t\  Thayer,  101  Mass.  111. 

This  rule  ha*s  bec^n  held  applicable  to  cases  such  as  the 
one  und(»r  consideration,  in  California,  Iowa,  Kansns, 
K(  utucky,  'North  Carolina,  Tennessee,  AVashington  and 
Wisccmsin. 

In  State  i\  King,  117  la.  484,  91  N.  W.  768,  it  is  said: 

"It  nuvv  be,  as  cont(»nded  by  appellant,  that  in  most 
of  th(»  cases  the  proof  related  to  acts  preceding  the 
[)articular  offense  charged,  but  in  vi(»w  of  the  purpose  of 
su(*h  tc^stimony  to  show  the  relationship  and  familiarity 
of  the  parties,  and  to  corroborate  the  prosecutrix,  we  dis- 
cover no  good  reason  why  evidence  of  acts  subsequent  to 
that  charg(»d,  if  in  some  way  connected  with  it,  may  not 
have  as  dircnt  a  bearing  on  those  occurring  before.  The 
w(4ght  of  authority  authorizes  similar  proof  in  cases 
whennn  adultery  is  charged,  and,  as  evidence  of  other 
acts  is  received  on  precisely  the  same  principle  in  caiises 
of  this  character,  there  is  no  apparent  ground  for  reject- 
ing such  evid(  uce  in  the  one  class  and  rei*eiving  it  in  the 
otluT.  The  disposition  toward  each  other  might  be  quite 
as  potential  b(»tAveen  parties  when  the  female,  though 
under  15  yc^ars  of  age,  voluntarily  yields  her  .consent  to 
th(»  int(»rcoui-se,  as  in  the  case  of  adultery;  and  we  think 
(H'idence  of  repetition  of  the  act  vso  soon  after  the  first 
offense  rightfully  admitt<Hl.  Had  the  intercourse  been 
!  ijgninst  her  convent,  a  different  question  would  arise^" 
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In  State  v.  Fetterly,  33  Wash.  599,  74  Pac.  810,  the 
court  say: 

"In  principle  there  is  no  distinction,  in  this  respect, 
between  a  prosecution  where  the  charge  is  incest  and  a 
prosecution  where  the  charge  is  rape  upon  a  female  child 
under  the  age  of  consc^nt.  The  same  reason  that  renders 
the  testimony  admissible  in  the  one  case  renders  it  ad- 
missible in  the  other,  and  such  is  the  effect  of  the  authori- 
ties." 

The  Wisconsin  supreme  court  say: 

"Evidence  should  be  excluded  which  tends  only  to  the 
proof  of  colhiteral  facts.  It  should  be  admitted  if  it  has  a 
natural  tendency  to  establish  the  fact  in  controversy. 
Under  this  rule,  in  prosecutions  for  adultery,  other  adul- 
terous acts  between  the  parties  than  the  one  for  which 
the  accused  is  on  trial,  may  properly  be  given  in  evidence 
upon  the  ground  that  they  tend  to  corroborate  the  evi- 
dence as  to  the  particular  act  of  adultery  charged.  In 
this  case  (statutory  rape)  it  cannot  be  doubted  that  the 
evidence,  tts  regards  other  acts  of  intercourse  between 
the  accused  and  the  girl,  tended  to  corroborate  her  evi- 
dence as  to  the  particular  act  alleged,  the  same  as  in  a 
case  of  adulterous  intercourse."  Lanphcre  v.  State,  114 
Wis.  193,  89  N.  W.  128.  S(*e,  also.  People  v.  Edwards,  73 
Pac.  (Cal.)  416;  State  v.  Robertson,  121  N.  Car.  551,  28  S. 
E.  59;  S77iith  v.  Commonicealth,  109  Ky.  685,  60  S.  W. 
531;  Sykes  v.  State,  112  Tenn.  572,  82  8.  W.  185;  and 
State  r.  Borehert,  68  Kan.  360,  74  Pac.  1108. 

We  are  satisfied  that  consistency  and  sound  reason  re- 
quire the  extension  of  the  rule  announced  in  Way  i\  State, 
supra,  to  a  case  like  the  one  under  consideration,  and  that 
the  greater  weight  of  authority,  as  well  as  the  betUn* 
reasoning,  supports  the  rule.  The  fact,  if  it  be  one,  that 
the  evidence  tends  to  prove  another  and  independent 
crime  does  not  necessarily  determine  its  admissibility  as 
evidence  of  the  crime  charged  in  the  case  at  bar.  The  de- 
terminative question  is,  is  it  rc^levant  and  pertinent  in 
establishing  the  offense  charged,  and  does  it  throw  some 
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light  on  that  controversy  and  assist  in  the  ascertainment 
of  the  truth  in  respect  of  such  charge?  We  feel  confident 
in  the  correctness  of  our  position  in  saying  that  it  does; 
and,  if  believed,  the  evidence  is  corroborative  of  the  ulti- 
mate fact  sought  to  be  proved;  that  is,  the  act  of  sexual 
intercourse  aa  charged  in  the  information.  It  is  also  in 
this  connection  contended  that  the  court  erred  in  i>ermit- 
ting  the  prosecutrix  to  testify  that  at  the  time  of  the  coui- 
mission  of  the  alleged  offense,  and  immeiliately  before  the 
act  of  sexual  intercourse,  the  accused  said  he  would  marry 
the  prosecutrix  if  he  got  her  into  any  trouble.  We  see  no 
(irror  in  the  admission  of  this  evidence.  It  was  a  part  of 
the  principal  transaction — ^a  part  of  the  res  gestte.  It  was 
proper  to  show  what  induced  the  prosecutrix  to  submit 
herself  to  the  embraces  of  the  accused,  whether  this  in- 
ducement was  a  promise  to  marry  her  and  thus  shield  her 
from  the  consequences  of  wrongdoing,  or  was  any  other 
inducement  or  artifice  resorted  to  in  order  to  gain  her 
consent.  The  fact  that  it  may  have  tended  to  prove  seduc- 
tion is  no  objection  to  its  admissibility.  It  is  admissible 
in  spite  of  such  fact,  and  as  a  proper  element  of  proof  in 
support  of  the  charge  preferred  against  the  accused.  It  is 
no  objection  to  say  the  accused  possibly,  under  other  con- 
ditions and  different  circumstances,  would  be  guilty  of  the 
commission  of  another  crime  than  the  one  for  which  the 
prosecution  was  had.    Chapman  v.  State,  61  Neb.  888. 

3.  An  objection  is  offered  because  the  trial  court  pc*r- 
mitted  the  proswutrix  to  testify  that  she  became  preg- 
nant, and  that  a  child  was  born  as  the  result  of  the  allege<l 
illicit  intercourse.  Evidence  of  this  character  is  proper 
and  admissible.  It  indisputably  established  one  element 
necessary  to  be  provc^l  by  the  state,  that  is,  that  sejcual 
intercourse  had  taken  place.  It  was  proof  of  the  corpus 
of  the  crime,  as  it  were ;  that  is,  that  the  prosecutrix  had 
sustained  unlawful  relations  with  some  one  was  by  tiis 
evidence  placed  beyond  the  pale  of  doubt.  It  is  admissible 
on  the  same  principle  that  an  expert  would  be  permitted 
to  testify,  after  examination,  that  the  girl  had  surren- 
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dered  to  some  one  her  virginity.  By  this  evidence  the  con- 
troversy was  narrowed  to  the  question  of  the  defendant's 
relation  to  this  positive  evidence  that  a  crime  had  been 
committed.  The  time  during  gestation,  and  of  the  birth 
of  the  child,  was  consistent  with  the  theory  of  the  prosecu- 
tion as  to  the  time  of  the  commission  of  the  act  charged. 
The  child  was  the  legitimate  fruit  of  the  illicit  sexual  in- 
tercoui-se.  In  bastardy  cases  such  facts  are  always  ad- 
missible in  evidence.  McNeal  v.  Hunter^  ante,  p.  579, 
And  the  same  rule  is  applicable  to  cases  of  seduction, 
which  in  principle  is  in  many  respects  analogous  to  the 
crime  of  unlawful  sexual  intercourse^  witli  a  fenmle  under 
the  age  of  consent.  In  ><t(itc  r.  Fetterly,  33  Wash.  599,  74 
Pac.  810,  it  is  held  that,  in  a  prosecution  for  rape  on  a 
female  under  the  age  of  consent,  testimony  of  a  physician 
that  prosecutrix,  subs(M]U(^ntly  to  the  allegcnl  rape,  but 
within  the  period  of  gestation,  had  suffered  a  miscarriage, 
was  competent  both  as  evidence  of  the  crime,  and  in  cor- 
rol)oration  of  the  prosecutrix's  testimony  that  defendant 
was  the  guilty  party.  The  admissibility  of  such  evidence 
is  recognizKl  in  Lanphere  v.  State,  114  Wis.  193,  89  N.  W. 
128,  and  Ktiowles  v,  State,  44  Tex.  Cr.  App.  322,  72  S.  W. 
398,  on  rehearing;  although  the  latter  case  is  cited  as  au- 
thority by  counsel  for  plaintiff  in  error  in  support  of  his 
contention  that  such  evidence  was  erroneously  admitted. 
4.  The  proscHjutrix  was  perniittcxl  to  testify  as  to  state- 
ments in  the  nature  of  admission  made  by  the  accused 
with  reference  to  atteuipts  made  by  him  to  elude  the 
officers  of  the  law  after  he  had  learned  that  criminal  pro- 
ceedings were  about  to  be  institut(Hl — such  as  leaving  the 
state  and  going  by  an  assumed  name* — and  also  attempts 
made  by  him  to  have  the  i)rosecutrix  absent  herself  from 
court  at  times  when  the  case  was  (*xpectiHl  to  be  taken  up 
for  trial.  Proof  of  all  th(»se  facts  and  circumstances  was 
clearly  admissible  as  being  inculpatory,  and  as  having  a 
tendency  to  fasten  upon  defendant  guilt  of  the  crime  of 
which  he  was  charged.  The  tendency  of  all  such  evidence 
an<l  the  infc^rence  proper  to  be  drawn,  if  believed,  were  in- 
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roiisistout  with  the  iniiorc^ui-o  of  the  aocuRed,  and  had  a 
h*}?itimate  hearing  upon  the  questiou  of  fact  put  directly 
ill  issue  hy  his  pU*a  of  not  'niilty. 

"An  attempt  to  Hui>press  evidence,  to  stifle  the  pros(H:-u- 
tion,  and  to  prevent  a  trial  hy  Hv^ht  heyond  the  jurisdic- 
tion, are  circuinstanc(\s  from  which  unfavorahle  inferences? 
may  be  drawn  aji^ainst  theMefeudant  in  a  criminal  ca«c\" 
So  say  this  court  in  Huhhard  r.  *S7rt/r^  65  Neb.  805.  Se:s 
also,  Qcovfje  r.  State,  61  Neb.  669;  Richards  v,  Stat<\  (;3 
N(»b.  808,  and  niair  r.  State,  72  Neb.  501.  The  rules  an- 
nounc(Hl  in  these  several  authorities  are  quite  applicable 
lu»re  and  r(*nd(T  all  of  the  evidence  of  the  nature  n^ferreil 
to  properly  admissible. 

5.  (\)mphiiut  is  also  made  b(H*ause  the  court  admittcHl 
evid(»nce  t<*nding  to  prove  that  wlien  the  prosecutrix  be- 
came pn^gnant  the  d(»f(»ndant  endeavorcHl  to  have  an  alnir- 
tion  upon  her  committcnl.  This  evidence,  if  believcHl, 
sliows  a  conseiousm^ss  of  guilt  on  the  part  of  defendant 
and,  upon  principle's  above  alludcnl  to,  is  properly  ad- 
missible. The  fact  that  it  tends  to  prove  another  inde- 
pendent crime  does  not  for  that  rc^ason  alone  render  it  in- 
comix^ent.  Its  tendimcy  is  not  only  to  corroborate  the 
prosecutrix  as  to  the  principal  fact  alleged,  but  it  is  also 
in  the  nature  of  a  tacit  admission  by  the  accuscnl  that  he 
is  iH  sponsible  for  her  unhappy  (condition.  It  is  an  incul- 
patory circumstance  proper  to  be  considered  by  the  jury 
in  arriving  at  its  verdict  We  find  no  error  in  its  ad- 
missicm. 

6.  U(Maus(*  the  prosecutrix  was  permitteii  to  testify  that 
she  was  not  aAvare  the  accusexl  was  a  i^arried  man  until 
aft(T  the  time  of  the  alleged  oflFense,  error  is  sought  to  be 
I)r(dicat(*<l  on  the  admission  of  such  evidence.  We  per- 
ceive no  error  in  its  admission.  It  is  true  that  question 
d<H\s  not  aff(H?t  the  guilt  or  innocence  of  the  accused,  but 
th(^  relations  betw(H^n  the  prosecutrix  and  the  accused 
were  a  material  subj(H.*t  of  inquiry.  The  question  of  her 
chastity  was  involvcnl  in  the  issues  raisetl  in  the  case. 
Whether  she  was  receiving  the  attentions  and  embracers  of 
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an  unmarried  man  who  she  might  reasonably  expect  would 
shield  her  from  the  consequences  of  their  illicit  inter- 
course, or  of  a  married  man  from  whom  no  such  protec- 
tion could  be  expected,  was  a  circumstance  proper  to  be 
considered,  and,  for  such  reason,  the  evidence  was  not 
erroneously  admitted.  It  is  quite  probable  that  the  jury 
would  have  felt  less  confident  of  the  previous  chastity  of 
the  prosecutrix  had  they  believed  she  yieldtnl  to  the  ac- 
cused, knowing  he  was  a  married  man,  than  would  have 
been  the  case  if  she  believed  him  unmarried.  Again,  by 
the  accused^s  own  testimony  it  became  an  -established  and 
indisputable  fact  that  he  was  a  married  man  at  the  time 
of  the  commission  of  the  alleged  offense,  so  that  the  ad- 
mission of  any  evidence  by  the  prosecution  establishing 
the  same  fact  could  at  most  be  only  error  without  preju- 
dice. 

7.  The  course  of  the  examination  and  cross-examina- 
tion of  the  different  witnesses  for  tlie  prosecution  and  for 
the  defense.and  the  evidence  adniitt(^d  and  rejected  are  in 
*many  respects  objected  to,  exceptions  properly  taken,  and 
regarding  the  rulings  thereon  alleged  errors  are  assigned. 
An  examination  of  these  different  assignments  of  error 
does  not  impress  us  as  being  meritorious  or  as  calling  for 
a  reversal  of  the  judgment,  and  a  discussion  of  the  same 
in  detail  would  serve  no  useful  purpose. 

8.  Some  exceptions  are  taken  to  remarks  of  the  trial 
court  during  the  progress  of  the  trial,  which  upon  exam- 
ination are  not  regarded  as  being  especially  ill-timed  or 
prejudicial  to  the  rights  of  the  defendant  or  as  unwar- 
rantably restrictive  to  counsel  in  the  conduct  of  the  de- 
fense. Counsel  sometimes  in  their  earnestness  and  zeal 
in  the  cause  of  their  clients  go  so  far  as  to  render  it  ap- 
propriate to  invoke  the  restraining  influence  of  the  trial 
court,  and  in  this  instance  we  see  nothing  more  than  a 
courteous .  request  to  counsel  to  desist  from  the  further 
cross-examination  of  a  witness  along  lines  held  by  the 
court  to  be  improper. 

9.  On  the  issue  of  the  question  relating  to  the  previous 
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chastity  of  the  pro.s(H*ntrix,  evidence  of  sx^^'itie  acts  tend- 
ing to  prove  that  she  was  unchaste  prior  to  the  time  of 
the  allegtHl  offense  was  offered  and  admitted,  and  it  was 
also  sought  by  the  di^fense  to  show  by  evidence  that  her 
reputation  for  virtue  and  chastity  in  the  community  where 
she  r<*sided  before  the  commission  of  the  alleged  offense 
was  bad ;  and,  bwans(»  the  court  excluded  evidence  of  gen- 
eral repute  regarding  the  question  of  chastity,  it  is  earn- 
estly contended  that   grievous  error  was  committed   for 
which  the  judgment  should  be  reversed  and  a  new  trial 
awarded.    The  statute,  as  has  been  noted,  provides  that,  if 
a  female  child  is  over  15  years  of  age  and  is  previously 
unchaste,  this  fact  if  established  by  the  evidence  would 
be  a  bar  to  the  prosecution  and  would  be  a  complete  de- 
fense; and  the  state  being  required  to  prove  its  case  be- 
yond r(*asonable  doul)t,  if  by  the  evidence  such  doubt  was 
raistxi  in  the  mind  of  the  jury  as  to  the  previous  chastity 
of  the  prosecutrix,  as  alleged  in  the  information,  the  ac- 
cused would  be  entitled  to  an  acquittal.    The  statute  does 
not  in  words  speak  of  the  character  of  the  prosecutrix  for 
chastity.    It  declares  only  that  the  crime  shall  be  deemed 
to  have  been  committed  if  under  the  age  of  consent,  unlea«5 
the  female  known  and  abused  is  over  15  years  of  age  and 
previously  unchaste.     Tinder  a  statute  so  worded,  is  evi- 
dence of  the  reputation  of  a  prosecutrix  for  chastity  ad- 
uiissible,  or  must  the  defense  of  prior  unchastity  be  es- 
tablished only  by  evidence  tending  to  prove  an  acftual  un- 
(*haste  character,  as  distinguished  from  what  it  is  reputed 
to  be?    Character,  it  is  said,  is  "the  peculiar  qualities  im- 
pressed by  nature  or  habit  on  a  person,  which  distinguishes 
him  from  others" ;  or,  as  is  defined  by  some,  a  reputati<m 
or  estimation  in  the  community  in  which  one  is  held.     i\ 
Cyc.  892;  Ihrnrker  i\  State,  40  Neb.  810.     It  is  observed 
by  the  author  of  the  text  above  referred  to  that  doubtless 
there  is  a  distinction  observed  by  careful  writei-s  between 
character  and  r('^i)utation.     Character,  where  the  distinc- 
tion   is   obscaTeil,    signifies    the    reality,    and    reputation 
merely  what  is  reputed  or  understood  from  report  to  be 
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the  reality,  about  a  person  or  thing.  6  Cyc.  892.  Chastity 
is  defined  to  be  "that  virtue  which  prevents  the  unlawful 
eoiumeree  of  the  sexes.''  6  Cyc.  978.  In  Bailry  v.  f^tate. 
57  Neb.  706,  in  which  a  construction  of  the  lanp^uaRe  of 
the  statute  in  n^pectt  of  the  particular  question  now 
under  consideration  was  involved,  it  is  held: 

"A  woman  not  'previously  unchaste'  within  the  mean- 
ing of  section  12,  chapter  4  of  the  criminal  code,  is  one 
who  has  never  had  unlawful  sexual  intercourse  with  a 
niale  prior  to  the  intercourse  with  which  the  prisoner 
stands  indicted." 

These  definitions  and  the  holding  in  the  case  just  cited 
unmistakably,  we  think,  point  to  the  (conclusion  that  the 
fact  in  controversy  is  the  previous  chastity,  or  want 
thereof,  of  the  prosecutrix,  that  is,  the  r(*al  character  in 
its  tei'hnical  and  stricter  sense  as  distinguished  from  her 
reputed  character;  and  that  the  evidence  to  establish  such, 
when  in  controversy,  at  U^ast  to  overcome  the  allegiition  of 
chastity,  must  be  directed  not  to  reputation,  but  to  facts 
and  circumstances  of  individual  acts  and  conduct  tending 
to  prove  a  lack  of  that  virtue  in  reality  possessed  by  the 
female,  which  it  is  the  objec^t  of  the  statute  to  protect.  In 
a  seduction  case  prosecuted  criminally,  Powell  v.  l^tatc, 
20  So.  (Miss.)  4,  and  which  is  analogous  in  nmny  respects 
to  a  case  like  the  one  at  bar,  it  is  held  that  it  is  sufficient 
if  a  girl  had  never  had  sexual  intercourse,  although  her 
reputation  might  be  bad.     Say  the  court: 

"So  long  as  a  girl  remains  personally  pure,  so  long  as 
she  is  fr(^  from  the  pollution  of  criminal  sexual  inter- 
c(mrse,  so  long  is  she  entithnl  to  the  protection  of  the 
law.  •  •  ♦  She  may  shock  with  the  indiscretion  of  her 
speech  and  the  frecnlom  of  her  nmnners,  and  yet  never 
have  had  a  thought  of  parting  with  virtue,  and,  until  she 
does  part  with  her  virtue,  she  is  regarded  by  the  law  as  of 
chaste  character."  See,  also.  Mi  Ha  r.  VommonxrcaUh.  93 
Va.  815;  People  r.  Kclw<\  123  Va\,  224;  HUtie  v.  Brink- 
hmi8,  34  Minn.  285;  O'Neill  r.  f^tate.  8.1  Ga.  383. 

In  Kenyon  v.  People,  26  N.  Y.  203,  unilor  a  scnluction 
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statute,  evidence  of  j^ein^rail  reputation  of  a  female  for 
want  of  chastity  is  held  inadmissible;  the  words  of  the 
statute  being  "pnn'ious  chaste  charactt^r."  The  words 
"chaste  character"  are  held  to  mean  actual  personal  vir- 
tue and  not  n^putation,  and  re<]uire  evidence  of  spt^'ific 
acts  of  lewdness  for  impeachment.  To  the  same  effect  is 
People  i\  Nelson,  153  N.  Y.  90. 

In  l^tatr  i\  Prizer,  49  la.  531,  where  a  statute  provides 
for  the  punishment  for  the  seduction  of  any  unmarrie*! 
woman  of  previous  chaste  character,  it  is  held  that  *'char- 
acter^'  refers  to  moral  qualities  and  not  to  reputation, 
and  that  evidence  of  reputation  was  not  admissible  upt>n 
the  issue  of  character,  but  only  to  im[Knich  or  corrobo- 
rate testimony  rejrarding  particular  ticts  of  uncha.stity. 
In  the  opinion  it  is  said : 

'^^uch  a  character  m<ay  be  established  by  proof  of  par- 
ticular acts,  or  by  a  course  of  life  and  conduct  inconsist- 
ent with  purity.  A  pure  character  may  not  be  shown  h\ 
reputation,  but  evidence  of  particular  lewd  conduct  may 
be  rebutted  by  proof  of  a  good  reputation.  It  will  be 
observenl  that  in  no  case  can  reputation  be  givcm  in  evi- 
dence to  establish  the  cha^^tity  or  the  impurity  of  the 
woman.  A  good  reputation  being  shown  by  the  pros(H*n- 
trix  in  rebuttal  of  specific  charges  of  lewdness,  the  state, 
of  course,  may  introduce  evidence  uj)on  that  issue,  an^l 
assail  the  woman's  reputation  in  contradiction  of  the  evi- 
dence she  has  offered  upon  that  point.  It  will  thus  be 
seen  that  evidence  of  reputation  is  not  admissible  upon 
the  issue  involving  the  woman's  character,  but  only  to 
discredit  or  support  t<\stimony  tending  to  establish  par- 
ticular acts  of  lewdness." 

The  rule  a*s  stat(Ml  in  the  authority  last  cited  impresses 
us  as  being  both  reasonable  and  sensible,  and  one  well 
calculat(Hl  to  subserve  the  interests  of  justice  and  to  pro- 
t(H?t  the  rights  of  the  accus(^l.  A  very  interesting  mono- 
graphic note  relating  to  the  admissibility  of  such  evidence 
will  be  found  in  connection  with  the  case  of  Brmhhair  r. 
Jones,  103  Tenn.  331,  76  Am.  St.  Rep.,  055.     Upon  both 
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principle  and  precedent,  we  are  satisfied  that  the  proposed 
evidence  as  offered  was  inadmissible,  and  that  no  error 
was  committed  in  its  exclusion. 

10.  Evidence  was  also  offered  and  excluded,  the  pur- 
pose of  which  was  to  prove  that  the  reputation  of  a  girl 
associate  of  the  prosecutrix  for  chastity  was  bad,  and 
error  is  sought  to  be  predicated  on  the  ruling  excluding 
such  evidence.  We  are  of  the  opinion  that  the  court 
ruled  correctly.  While  the  facts  regarding  the  conduct, 
action  and  associates  of  the  prosecutrix  Avhich  throw  any 
light  upon  the  question  of  her  previous  chastity,  and 
whether  she  was  in  the  habit  of  associating  with  persons 
of  leAvd  and  unchaste  character,  are  proper  to  be  oflfered 
in  evidence,  we  do  not  think  the  rule  does  or  ought  to 
extend  so  far  as  to  permit  an  issue  to  be  raised  as  to  the 
general  repute  for  chastity  of  some  third  party  with  whom 
the  prosecutrix  may  have  associated,  any  more  than  it 
should  be  extended  to  h(T  own  reputed  lack  of  virtue. 
While  the  question  of  her  previous  chastity  need  not  be 
proved  by  direct  evidence,  but  circumstances  may  be  relied 
on  to  establish  the  fact,  yet  such  facts  and  circumstances 
as  come  within  the  knowledge  of  the  witnesses  testifying, 
as  distinguished  from  repute,  embrace  the  limit  of  the  ad- 
missibility of  the  evidence  going  to  establish  such  fact. 

11.  It  developed  in  the  trial  of  the  case  on  the  issue  of 
the  previous  chastity  of  the  prosecutrix  that  a  third  party 
was  charged  with  having  sustained  illicit  relations  with 
her  before  the  time  of  the  allegc<l  oflfense  committ(»d  by 
the  accused,  and  the  state  was  i)ermitted  to  show  that  such 
third  party  was  at  the  time  of  the  trial  in  another  state 
and  consequently  out  of  the  jurisdiction  of  the  court.  The 
admission  of  this  evidence  is  ass- --nod  as  prejiulicial  error. 
We  do  not  so  regard  it.  The  evidence  was  as  favorable 
to  the  accused  as  to  the  state.  It  served  no  other  purpose 
than  to  show  that  such  party  was  out  of  the  jurisdiction 
of  the  court,  and  to  prevent  any  possible  speculation  on 
the  part  of  the  jury  as  to  why  his  testimony  was  not  in- 
troduced before  them. 
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12.  Some  exceptions  are  taken  as  to  the  manner  of  ad- 
mitting testimony  in  rebuttal,  but  upon  examination  we 
find  no  error  in  this  respect.  The  prosecutrix,  while  testi- 
fying generally  when  first  on  the  stand  that  she  had  been 
virtuous  prior  to  the  commission  of  the  act  complained  of, 
was  permitted  on  rebuttal  to  deny  specific  acts  testified 
to  in  behalf  of  the  defense  tending  to  prove  her  unchaste. 
Such  rebuttal  testimony  was  not  erroneously  admitted. 

13.  An  instruction  is  excepted  to  which  in  effect  limits 
the  testimony  of  subsequent  acts  of  illicit  intercourse  to 
the  sole  purpose  of  corroborative  evidence*.  The  evidence 
having  been  properly  admitted,  for  the  reason  heretofore 
given,  it  follows  that  the  instruction  in  harmony  with  the 
rule  governing  its  admissibility  is  without  error. 

14.  An  instruction  limiting  the  testimony  tending  to 
prove  that  the  accused  had  endeavored  to  have  an  abor- 
tion produced  on  the  prosecutrix,  solely  as  corroborative 
evidence,  is  also  excepted  to.  For  like  reascms,  this  in- 
struction was  proper. 

15.  It  is  contended  that  the  verdict  is  not  supported  by 
sufficient  evidence.  No  useful  purpose  would  be  subserved 
in  stating  the  evidence  in  detail,  nor  yet  the  substance  of 
it  only.  There  are  in  evidence  many  facts  and  circum- 
stances of  a  corroborative  character  which  materially 
strengthen  the  evidence  of  the  prosecutrix  as  to  the  prin- 
cipal fact  about  which  she  testifies.  The  examination  we 
have  given  the  case  as  disclosed  by  the  record  convinces  us 
that  the  evidence  is  ample  to  sustain  the  verdict,  and  that 
the  controversy  of  fact  was  peculiarly  one  for  the  jury  to 
determine,  and  that  its  determination  cannot  with  pro- 
priety be  overturned  on  the  ground  of  lack  of  evidence  to 
support  the  finding. 

Finding  no  error  in  the  record  prejudicial  to  the  sub- 
stantial rights  of  the  accused,  we  reach  the  conclusion  that 
the  judgment  ought  to  be  in  all  things  affirmed^  which  is 
accordingly  ordered. 

AFFIBMXi>. 
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Joseph  F.  Parkins  v.   Missouri  Pacific  Railway 
Company. 

Filed  DECEAtBEB  21,  1904.    No.  12,431. 

Instructions  must  be  consistent  with  each  other,  and  if  upon  a  fair 
construction  of  all  the  instructions  given  in  a  case  they  require 
that  the  plaintiff  prove  substantive  facts  that  are  not  necessary 
to  a  recovery,  such  instructions  are  erroneous. 

Error  to  the  district  court  for  Sarpy  county :  Wiu^ard 
W.  Slabaugh,  Judgk.    Judgment  of  reversal  adhered  to: 

F.  T.  Ransom  and  Weaver  &  Oilier^  for  plaintiff  in 
error. 

John  F.  Stout,  James  W.  Orr  and  B.  P.  Waggener, 
contra. 

Sedgwick,  J. 

In  the  opinion  of  Mr.  Commissioner  Hastings,  4  Neb. 
(Unof.)  13,  the  conclusions  reached  in  the  former  opin- 
ion are  discussed  and,  with  one  exception,  are  approved. 
The  commissioner  concluded  that  instruction  numbered 
five,  given  by  the  court  upon  its  own  motion,  was  eiTO- 
neous  and  required  a  reversal  of  the  judgment  below.  In 
the  argument  before  the  court,  this  conclusion  of  the 
commissioner  was  mainly  the  subject  of  discussion.  We 
have,  however,  reviewed  the  briefs  and  record,  and  have 
no  doubt  in  regard  to  the  correctness  of  the  conclusions 
reached  in  the  first  opinion,  4  Neb.  (Unof.)  1,  unless  it 
be  with  respect  to  the  matter  pointed  out  by  Mr.  Com- 
missioner Hastings.  The  objection  made  to  the  5th  in- 
struction is  that  it  required  the  plaintiff  to  prove  not 
only  that  the  gravel  in  question  was  not  refused  by  the 
defendant  because  it  was  unsuitable,  in  the  judgment  of 
its  superintendent,  for  ballasting  its  railway,  but  also 
that  "the  ballaist  furnished  under  such  contract  was  suit- 
able for  such  purposes.'^  In  the  next  prior  instruction 
the  jury  were  told : 
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"If  you  believe  from  the  evidence  that  (he  gravel  which 
wa*s  delivered  to  the  d(*fendant  was,  in  the  judgment  of 
the  superintendent  of  the  railway  company,  not  suitable 
for  ballasting  purposes  as  provided  in  the  contract,  and 
that  the  superintendent  refused  to  take  any  more  for 
such  reason,  and  that  the  plaintiflF  was  prior  to  October  5, 
1895,  so  notifieil,  then  you  should  find  for  the  defendant" 

So  that  by  the  4th  instruction  the  jury  were  told  under 
what  circumstances  their  verdict  should  be  for  the  de- 
fendant, and  by  the  5th  instruction  the  circumstances  are 
stated  under  which  the  verdict  may  be  for  the  plaintiff. 
By  these  two  instructions,  taken  together,  the  jury  must 
have  understood  that,  unless  the  plaintiff  proved  that  the 
gravel  furnished  by  him  under  the  contract  was  suitable 
for  ballasting  for  the  defendant's  railway,  he  could  not 
recover.  Th(?  question  is  whether  this  is  a  correct  state- 
ment of  the  law. 

Th(»re  was  evidence  that  the  plaintiff  urged  the  company 
to  accept  the  gi*avel;  and  that  the  company,  by  its  officers 
and  agents,  other  than  the  superintendent,  in  answer  to 
these  requests,  gave  various  reasons  for  not  accepting  the 
gravel  at  that  time,  but  made  no  objection  to  the  gravel 
as  unsuitable  for  balLnsting  purposes.  The  defendant  in- 
sists that,  as  these  letters  AV(»r(*  not  written  by  the  sujier- 
iutendent,  upon  Avhose  knowledge  and  opinion  as  to  the 
quality  of  the  gravel  the  matter  depended,  this  evidence 
is  of  no  importance.  It  is  not,  however,  contended  that 
these  letters  were  incompetent  as  evidence;  and,  having 
bei^n  properly  received,  their  weight  and  bearing  upon  the 
question  at  issue  was  a  matter  for  the  jury  to  determine. 
The  testimony  of  the  plaintiff  himself  that  no  objection 
was  made  to  the  quality  of  the  gravel,  and  that  the  refusal 
to  receive  it  was  placed  upon  other  grounds,  although 
coming  from  a  witness  highly  interested  in  the  event  of 
the  suit,  is  so  far  corroborated  by  the  evidence  referred 
to,  and  other  evidence  in  the  record,  as  to  rcHjuire  this 
question  to  be  fairly  submitted  to  the  jury. 

The  trial  court  in  another  instruction   told   the  jury 
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plainly  that,  if  the  gravel  offered  was,  in  the  judgment  of 
the  defendant's  superintendent,  unfit  or  unsuitable  for 
ballasting  defendant's  railway,  then  the  defendant  had 
the  right  to  refuse  to  accept  the  same;  and  again  in  the 
2d  instruction: 

"The  defendant  must  prove  that  he  objected  and  re- 
fused to  take  the  gravel  as  and  for  the  reason  he  alleges, 
and  so  notified  the  plaintiff  prior  to  October  5,  1895."  If 
this  instruction  is  correct,  then,  if  the  defendant  did  not 
prove  this,  that  is,  if  the  evidence  tak(^n  altogether  did 
not  show  it,  the  plaintiff  would  be  entithnl  to  recover,  and 
it  would  be  wholly  unnecessary  for  the  plaintiff  in  addi- 
tion to  this  fact  to  also  prove  that  the  gravel  was,  in  fact, 
suitable  for  ballasting  the  defendant's  railway.  The  de- 
fendant, of  course,  could  not,  during  all  the  time  the  ques- 
tion of  receiving  the  gravel  was  pending,  lead  the  plaintiff 
to  believe  that,  in  the  judgment  of  the  superintendent,  the 
gravel  was  suitable  by  raising  other  objcn^tions  and  giving 
other  reasons  for  not  receiving  it,  and,  not  having  at  any 
time  notified  the  plaintiff  that  the  gravel  was  unsuitable, 
defend  upon  that  ground  when  sued.  This  would  be  the 
rule  even  though  the  fact  were  that  the  gravel  was  un- 
suitable for  the  uses  for  which  the  defendant  desired  it. 
If  the  jury  were  satisfied  from  the  evidence  that  the  de- 
fendant had  not  refused  or  objected  to  receive  the  gravel 
on  the  ground  that  it  was  unsuitable,  in  the  judgment  of 
its  superintendent,  the  verdict  should  have  b(*en  for  th(» 
plaintiff.  If  it  was  established  that  the  defendant  had 
object(Mi  and  refused  to  receive  the  gravel  because,  in  the 
judgment  of  its  superintendent,  it  was  unsuitable,  then 
th(»  question  might  be  whether  this  judgment  of  the  super- 
intendent was  reasonable  and  based  upon  sufficient 
grounds;  and  upon  that  question  it  would  be  competent 
to  show  what  the  fact  was  in  regard  to  the  quality  of  the 
gravel  and  its  suitableness  for  the  purposes  for  which  the 
defendant  intended  it. 

We   think    that    the   reasoning   of   Mr.    Commissioner 
Hastings  upon  this  point  is  sound,  and  the  conclusion 
56 
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that  instiiiction  number  five  is  erroneous  is  right.     The 
judgment  of  reversal  is  therefore  adhered  to, 

Re^ocrsed. 

Barnes,  J.,  dissenting. 

I  am  unable  to  concur  In  the  foregoing  opinion,  for  the 
following  reasons: 

AA^hen  this  case  was  before  us  the  first  time  we  affirmed 
the  judgment  of  the  trial  court,  4  Neb.  (Unof.)  1.  Our 
s'Mond  opinion,  WTitten  by  Mr.  Commissioner  HASTING^i, 
r(»vers(*s  the  judgment  of  that  court,  4  Neb.  (Unof.)  13, 
:md  the  majority  now  adhere  to  that  opinion  on  the  same 
.ground  and  for  the  same  rt»ason  set  forth  therein,  to  wit: 
that  the  court  erred  in  giving  instruction  No.  5,  because 
it  required  the  plaintiff  to  prove  more  than  was  necessary 
to  (^ntitle  him  to  rt*cover.  The  pleadings  are  fairly  set 
forth,  in  substance,  in  our  first  opinion,  and  no  fault  is 
found  with,  or  criticisms  passed  upon,  the  facts  or  issues 
as  stated  therein;  therefore,  no  further  statement  of  the 
case  will  be  made  in  this  dissenting  opinion.  It  is  suffi- 
cient to  say  that  the  petition  set  forth  the  contract:  al- 
leged the  breach  of  it  by  the  defendant;  stated  that  the 
plaintiff  was  at  all  times  ready  and  willing  to  perforin  hi« 
part  thereof;  set  forth  the  amount  of  his  damages,  and 
prayed  for  a  judgment  therefor. 

The  answer  admitted  the  making  of  the  contract,  aad 
the  plaintiff's  part  performance;  admitted  that  defendant 
refused  to  receive  any  more  gravel  thereunder;  and  affirm- 
atively alh^ged  as  a  reason  for  its  refusal  and  ba  a  defense 
to  the  plaintiff's  petition  that  the  gravel  furnished  by  hiiM 
was,  in  the  judgment  of  the  defendant's  superintendent, 
unfit  and  unsuitable  for  ballasting  purposes,  and  was,  in 
fact,  unfit  therefor;  that  the  defendant,  during  the  life 
of  the  contract,  notified  the  plaintiff  of  that  fact,  and  thus 
t(»rniinat(Hi  it  according  to  its  terms.  The  plaintiff  by  his 
reply  alleg(Hi  affirmatively  that  the  gravel  was,  in  fact,  and 
in  the  judgment  of  the  defendant's  superintendent,  fit  and 
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suitable  for  ballasting  purposes;  that  it  was  the  kind  of 
{gravel  contracted  for;  that  the  defendant  had  receivt^l 
21,816  cubic  yards  thereof,  as  stated  in  the  petition,  and 
had  used  the  same  for  ballasting  its  roadbed,  and  that 
the  defendant,  without  reason,  arbitrarily  refused  to  re- 
ceive the  balance  of  the  gravel  contracted  for  by  the  agrw- 
uient  in  question,  after  the  expiration  of  the  contract,  for 
the  purpose  of  avoiding  and  escaping  its  liability  under 
said  contract.  The  formal  denials  contained  in  the  reply 
were  rendered  nugatory  by  these  averments,  because  this 
new  matter  was  inconsistent  with  such  denials.  This 
rule  of  construction  is  the  one  which  should  be  applied 
to  the  reply,  for  it  accords  with  the  nile  adopted  by  all 
of  the  courts  in  this  country.  In  State  v.  Hill,  47  Neb. 
456,  it  was  held : 

"Where  the  petition  alleges  the  delivery  of  the  official 
bond  declared  on,  the  allegations  in  the  answer  of  a 
surety — following  an  averment  therein  that  he  signed 
upon  condition  the  principal  should  also  sign — that  4f 
it  (the  bond)  was  ever  delivered,  it  was  done  in  violation 
of  the  express  condition  aforesaid  upon  which  the  defend- 
ant signcHl  said  instrument,'  must  be  treatcnl  as  a  substan- 
tial admission  of  the  delivery  of  the  bond.'' 

When  the  plaintiff  alleged  in  his  reply  that  the  gravel 
in  question  was  suitable,  in  fact,  and  in  the  judgment  of 
the  defendant's  superintendent,  for  ballasting  purposes, 
and  that  the  defendant,  acting  without  reason  and  arbi- 
trarily, and  for  the  purpose  of  avoiding  and  escaping  its 
liability  under  the  contract,  refused  to  receive  the  balance 
of  the  gravel  contracted  for,  he  clearly  admitted  the  alle- 
gations of  the  defendant's  answer  as  to  notice  and  the 
termination  of  the  contract,  and  assumed  the  burden  of 
proving  affirmatively  that  the  gravel  in  question  was,  in 
fact,  and  in  the  judgment  of  the  defendant's  sup(*rintend- 
ent,  suitable  for  ballasting  purposes;  that  the  dc^fendant's 
refusal  to  receive  it  was  arbitrary,  and  made  for  the  sole 
puri)ose  of  avoiding  its  liability  under  the  contract.  That 
this  was  the  legal  effect  of  the  plaintiff's  reply  seems  hv- 
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yond  question.  Kctrlmun  r.  Chkaijo  Brush  Co.,  Co  Neb. 
429;  Dinsmorc  d-  Co,  v.  .^fimhcrt,  12  Neb.  433;  Home  Fire 
Ins.  Co.  V.  Johfutsrn,  59  Neb.  349;  Johnson  r.  Hesscr,  61 
Neb.  ()31.  It  is  unnecessary  to  cite  further  authority  to 
sui)i)()rt  this  well  settled  rule. 

Th(»  plaint i IT,  hnvinp:  by  his  own  pleadiu^i^rs  assumed  the 
bunb^n  of  proof  as  to  the  matters  alove  stattnl,  introduced 
no  <*vidence  whatever  in  support  of  the  allejj:ations  con- 
taimnl  in  his  fei)ly;  while  the  deft^ndnnt's  superintendent 
t(^stifi(Hl  that  in  his  judgment,  and  in  fact,  the  ja^ravel  was 
unsuitable  for  ballastin*:  defiMidnnt's  road;  that  under  his 
orders  notice  of  that  fact  was  jriven  to  the  plaintiff,  as 
soon  as  it  was  ixxsible  to  determine  it,  and  the  contract 
was  thus  terminat(vl  Ix^fore  its  expiration.  The  plaintiff 
not  only  failiMl  to  (M)uti'ov(Tt  this  evidence,  but  tacitly  ad- 
mitted that  nuuKTous  conv(n*sations  had  occuri*e<l  between 
himself  and  the  defc^ndaut's  superintendent  about  the 
quality  of  the  <j:ravel;  that  the  (p.Kstion  was  discussed 
l)etw(H»n  th(Mu  of  how  to  tn^at  it,  and  what,  if  anythin*?, 
th(\v  could  put  with  it  to  riMider  it  suitable  for  the  de- 
fendant's use.  ITnder  the  pleading  it  would  have  been 
proper  for  tlu^  court  to  have  instructed  the  jury  that  the 
burden  of  proof  was  on  the  plaintiff  to  show  that  the 
j^rravel  in  question  was,  in  fact,  and  in  the  judgment  of 
iho  d(*fendant's  sui)erintendent,  fit  for  its  use;  and  that 
the  d(^fendant's  rt^fusal  to  take  the  same  was  arbitrary 
and  unwarranted  by  the  facts.  And  yet,  by  the  instruc- 
tion comi)hiin(»d  of,  the  jury  were  told  p^enerally  that  if 
th(*y  found  these*  facts  aflSrmatively  the  plaintiiT  would 
be  entith^l  to  re(*over.  The  instruction  was  general  in  its 
t(»rms,  and  applie<l  to  the  defendant's  evidc^nce  as  well  as 
that  of  the  plaintiff.  The  jury  must  have  understood  that 
it  appli(Ml  to  all  of  the  evidence  in  the  case.  It  fairly 
(*ovenMl  th(»  issues  presented,  and  in  such  a  way  that  the 
plaintiff  had  no  right  to  complain  of  its  effect.  In  fact 
it  was  much  more  favorable  to  him  than  to  the  defendant. 
It  thus  seems  clear  that  my  associates  have  failed  to  prop- 
erly analyze  the  pleadings,  and  are  mistaken  as  to  the 
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real  issues  presented  by  them.  It  is.  conceded  that  the 
plaintiff  was  bound  to  show  that  the  action  of  the  de- 
fendant's superintendent  was  arbitrary  and  unwarranted. 
The  only  way  he  could  ^o  this  was  to  prove  that  the 
j^avel  in  question  was  in  fact  suitable  for  the  defendant's 
use,  and  was  such  as  was  contemplated  by  the  contract. 
For  these  reasons,  it  is  apparent  that  the  court  did  not 
err  in  giving  the  instruction  complained  of.  Again,  it 
seiMus  clear  from  the  record  that  under  the  pleadings  and 
the  evidence,  as  contained  therein,  a  judgment  for  the 
defendant  is  the  only  one  that  could  have  properly  bei»n 
rcmdercHl.  For  this  reason,  if  for  no  other,  the  instruction 
did  not  prejudice  the  plaintiff's  rights. 

For  the  foregoing  reafions,  it  seems  to  me  that  our 
second  opinion  should  be  set  aside;  that  our  first  o])ini()u 
shouhl  be  adhered  to,  and  the  judgment  of  the  district 
(fourt  affirmed. 


State  op  Nebraska,  ex  rel.  William  J.  Ellingswouth, 

RELATOR,  V.  ALFRED  G.  CaRLSON  ET  AL.,  RESPONDENTS. 
Filed  December  21,  1904.    No.  13,851. 

1.  Injunction:  Jurisdiction.    An    Injunction   order   made   by   a   court 

which  has  no  jurisdiction  over  the  matter  involved,  or  which  is 
in  excess  of  the  powers  of  the  court  granting  it,  Is  void. 

2.  Election  Board:  Duties.     The  duty  of  an  election  board  to  canvass 

the  votes  cast  at  the  election  is  a  political  duty  plainly  pre- 
scribed by  a  positive  statute,  and  cannot  be  enjoined  by  the 
courts. 

3.  Mandamus:  Defense.     It  is  not  a  defense  to  an  application  for  a 

writ  of  mandamus  that  the  action  which  it  is  sought  to  compel 
has  been  enjoined,  if  it  appears  conclusively  from  the  record, 
or  from  the  conceded  fact  in  the  case,  that  the  court  which  issued 
the  injunction  order  had  no  power  to  enjoin  the  act  in  question. 

4.  Costs.    When  public  officers  refuse  to  perform  a  statutory  duty  and 

are  compelled  to  do  so  by  mandamus,  the  costs  of  the  mandamus 
proceedings  will  be  adjudged  against  them  when  the   relator  is 
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himself  without  fault,  notwithstanding  that  the  officers  were  act- 
ing in  obedience  to  an  injunction  order,  supposed  by  them  to 
be  valid,  but  which  was  in  fact  void  for  want  of  power  of  the 
court  issuing  it  over  the  subject  matter. 

Original  ap^^lioation  for  a  writ  of  mandamus  to  compel 
rospoiKh^iits  to  canvass  the  votes  for  village  trustees.  Writ 
allou'Cil, 

Thomas  DamaH,  E,  A.  Cook  and  \V.  D.  (ii/fin,  for 
n*lator. 

/•;.  C,  Calkins  and  H.  V,  CaJkin^,  contra. 

Sedgwick,  J. 

In  April,  1904,  there  was  held  in  the  village  of  Gothen- 
burg an  election  of  ni(nnbers  of  the  board  of  trustees  of 
the  village.  At  the  ch>se  of  the  ehn^tion,  and  before  the 
vot(^  had  b(>en  canvassed,  one  John  Strahle,  alleging  that 
he  was  an  elector  of  the  village  of  Gothenburg,  began  a 
prociHHling  in  the  county  court  of  Dawson  county  to  con- 
test the  election  of  Carroll,  Weideranders  and  Ellings- 
Avorth,  three  of  the  candidate's  at  said  election,  each  of 
whom  had  r(Hn4v(Hl,  it  is  conceded,  a  majority  of  the  votes 
cfist  at  the  election  for  the  office  of  trustee.  On  the  same 
day  that  he  commenccHl  this  contest  in  the  county  court, 
the  said  Strahle  began  an  action  in  the  district  court  for 
Dawson  county  for  the  purpose  of  enjoining  the  board  of 
truste(*s  of  the  village  of  Gothenburg  from  canvassing  the 
votes  cast  at  the  ehntion,  and  in  that  action  he  obtaine<l 
from  the  county  judge  of  Dawson  county  a  temporary 
order  of  injunction  restraininjr  the  board  of  trustees  from 
canvassing  the  vote.  Afterwards,  his  contest  procetnlings 
having  been  tried  in  the  county  court,  and  having  re- 
sulted against  him,  and  having  bcH^n  t^ken  to  the  district 
court,  both  actions  were  trifnl  in  the  district  court,  and 
determined  against  the  contestant  Strahle.  He  has  brought 
both  actions  to  this  court  for  review.  The  district  court, 
having  upon  the  final  hearing  dissolved  the  temporary  in- 
junction restraining  the  board  from  canvassing  the  votes, 
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fixed  \hQ  amount  of  the  8uperse<leas  bond  to  be  given  by 
the  plaintiff  therein  to  supersede  the  judf?uient  of  the  dis- 
trict court  during  the  pendency  of  tlie  action  in  this  court, 
which  bond  was  given  by  the  plaintiff  and  duly  approved, 
and  the  cause  is  now  pending  in  this  court..  Thereupon 
this  action  was  brought  to  obtain  a  writ  of  mandamus  to 
compel  the  village  board  to  proceed  and  canvass  the  vote 
notwithstanding  the  injunction.  The  parties  have  stip- 
ulatt^d  the  facts  upon  the  record,  and  the  question  is 
whether  the  injunction  was  effectual  to  prevent  the  can- 
vassing of  the  votes. 

In  Calvert  v.  StatCy  34  Neb.  616,  the  plaintiff  in  error 
had  been  adjudgcxl  guilty  of  ccmtempt  in  violating  an  in- 
junction order  of  the  district  court,  and  in  revei*sing  that 
judgment  the  court  by  Maxwkll,  (\  J.,  said : 

^'The  question  presented  to  this  court  is  the  power  of  a 
judge  at  chambers,  upon  the  issues  present(Ml,  there  being 
disputed  questions  of  fact,  to  make  the  onler  in  question. 
In  any  case  where  the  court  or  judge  has  jurisdiction  and 
grants  an  injunction  during  the  pendency  of  a  suit,  the 
injunction  while  in  force  must  be  obeyed.  A  court  should 
exercise  great  care  in,  granting  su(*h  relief,  and  only  where 
it  is  clear  the  injury  to  the  plaintiff  will  be  great  or  ir- 
reparable; but  having  granted  it  the  adverse  party  should 
move  to  dissolve  or  modify  and  cannot  disregard  it  with 
impunity.  A  court  must  insist  that  its  k^itimate  orders 
l>e  obej'^ed.  This  is  necessary  both  for  the  protection  of 
private  rights  and  those  of  the  public.  If  the  court  or 
judge  exceeds  his  jurisdicti<m,  however,  his  action  in  th(» 
premises  is  like  that  of  any  other  person  who  acts  Avithout 
authority.  ♦  ♦  ♦  Suppose  the  owner  of  a  farm,  or  one 
or  more  city  lots,  should  apply  for  an  injunction  to  re- 
strain the  construction  of  a  railway  across  his  land,  and 
should  set  forth  the  same  facts  as  to  his  ownership  and 
possession  as  the  defendant  has  done  in  this  case,  and 
the  railway  company  should  allege  the  same  facts  as  are 
stat(*fl  in  the  plaintiff's  petition,  would  th(*  court  or  judge 
on  a  preliminary  hearing  have  authority  to  tie  the  hands 
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of  the  landowner  and  permit  the  adverse  party  to  divest 
him  of  hia  rij]i:hts  and  devstroy  his  possession?  The  state- 
ment of  tlie  case  carries  with  it  a  full  answer.  The  judjje, 
in  eflF(vt,  has  undertak^n  to  dispose  of  the  merits  of  the 
case  without  a  h(^riu<i[.  A  temporary  injunction  merely 
pr(»v(»nts  action  until  a  hearing  can  be  had.  If  it  goes 
furtlier,  and  div(\^ts  a  party  of  his  possession  or  rights  in 
the  property,  it  is  simply  void.  People  v,  Sitnonson,  10 
Mich.  Z*i^{ Port  Huron  d  0.  R.  Co.  i\  Judge,  31  Mich. 
45(5;  SafUng  r.  Johnmu,  25  Mich.  489;  McComhs  i\  Merry- 
heir,  40  Mich.  72;  Arnold  r.  Bright,  41  Mich.  207;  Tatras 
if  «.  C.  K.  Co.  r.  Judge.  44  Mich.  479,  7  N.  W.  65.  Judge 
(N)oley,  in  Arnold  r.  li right,  supra,  says:  The  court  of 
chancery  has  no  more  power  than  any  other  to  condemn  a 
man  unheard,  and  to  dispossess  him  of  property  prima 
farie  his,  and  hand  over  its  enjoyment  to  another  on  an 
e.r  parte  claim  to  it.  In  several  cases  it  has  been  decideil 
that  possession  of  lands  is  not  to  be  disturbetl  by  means  of 
a  preliminary  injunction.  Hemingway  v.  Prenton,  Walk. 
Ch.  (Mich.)  528;  People  ?:.  ^imonson,  10  Mich.  335.'  " 

It  is  siiid  by  Mr.  High  in  his  w^ork  on  Injunctions,  vol. 
2  f4th  (Hi.),  sec.  1425: 

"WTiile  it  is  thus  s(H»n  that  courts  of  equity  exact  the 
most  implicit  olxHlience  to  the  writ  of  injunction,  and 
treat  its  wilful  violation  as  a  most  flagrant  contempt  of 
coui't,  the  doctrine  is  to  be  understood  w-ith  the  qualifica- 
tion that  the  court  has  jurisdiction  over  the  subject  mat- 
ter in  controv(  rsy.  And  if  the  court  has  no  jurisdiction 
ov(T  the  matt(*r  involved,  or  if  it  has  exceeded  its  powers 
by  granting  an  injunction  in  a  matter  beyond  its  jurisdic- 
tion, its  injunction  will  be  treated  as  absolutc^ly  void,  and 
def(»ndants  cannot,  in  such  case,  be  punished  for  contempt 
for  its  alleged  violation.  For  example,  when  an  injunc- 
tion is  issucHl  against  a  board  of  township  officers  to  re- 
strain thcmi  from  holding  an  election  which  they  are  au- 
thorizcMi  by  law^  to  hold,  equity  having  no  jurisdiction 
to  interfere  in  such  case,  there  can  be  no  disobe<lience  of 
the  injunction  and  no  attachment  for  contempt,  since  the 
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mandate  of  the  court  is  absolutely  void.  So  where  a  court 
has  exceeded  its  powers  by  granting  ap  injunction  in  a 
matter  over  whicli  it  has  no  jurisdiction,  as  by  enjoining 
a  board  of  municipal  officers  from  canvassing  the  returns 
of  an  election,  the  court  having  no  power  to  hear  or  de- 
termine such  controversies,  its  injunction  will  be  treated 
as  absolutely  void,  and  a  punishment  inflicted  for  its  viola- 
tion will  not  be  upheld." 

One  of  the  cases  referred  to  by  Mr.  High  in  support  of 
this  doctrine  is  Dickey' i\  Heed,  78  111.  2f>l.  In  that  action 
an  injunction  had  been  grantixl  restraining  the  common 
council  of  the  city  of  Chicago  from  canvassing  the  returns 
made  to  tlu^m  by  the  judges  and  clerks  of  election.  The 
defendants  were  advised  bj^  th(Mr  counsel  that  the  injunc- 
tion was  void,  and  that  they  might  safely  disrc^gard  it. 
The  council  then  proceeded  to  canvass  the  returns.  Thev 
were  cited  for  contt^mpt  by  tjr*  circuit  court  from  which 
the  injunction  had  issued,  and  upon  judgment  being  en- 
tered punivshing  them  for  such  contempt  they  appealeil  to 
the  supreme  court.    In  the  opinion  it  is  said: 

"Public  policy  does  not  require  such  a  jurisdiction,  even 
if  it  could  sanction  it.  If  the  power  were  admitted,  where 
would  its  jurisdiction  end?  Suppose  a  person  were  to 
conceive  a  law  to  have  been  unconstitutionally  enacted, 
could  he,  by  bill,  restrain  the  governor  and  all  other  offi- 
cers from  executing  it  until  a  hearing  could  be  had  and 
the  law  declared  valid?  Suppose  a  citizen,  in  his  hostile* 
opposition  to  a  governor  ele<^t,  or  from  other  motives,  wer<» 
to  conceive  that  he  had  obtained  his  apparent  majority  by 
fraud,  could  he  apply  to  a  court  for  and  obtain  an  in- 
junction to  restrain  him  from  becoming  inaugurated,  until 
by  delays  and  appeals,  the  term  for  which  he  had  been 
elected  should  expire,  and  thus  defeat  the  will  of  the 
people?  *  *  *  In  this  case  there  was  a  complainant, 
who  had  exhibited  a  bill,  and  there  was  a  subject  matter 
for  litigation,  and  the  controlling  question  is,  whether  the 
court,  under  any  circumstances,  could  have  power  to  hear, 
determine  and  decree  in  refcTence  to  it.     If  not,  then  the 
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whole  procecMling  was  coram  non  judice.  The  law  under 
which  this  election  was  held,  neither  in  tenns  nor  by  im- 
plication confers  the  power.  Nor  is  it  asserted  that  the 
court  liad  facts  before  it  which  required  it  to  take  judicial 
cognizance,  and  hear,  adjudicate  and  decree.  On  the  con- 
trary, tlie  court  refused  to  continue  the  injunction,  thus 
virtually  deciding  that  the  court  was  powerless  to 
afford  the  ndief  sought,  and  thereby  permitting  the  in- 
junction to  come  to  an  end  by  the  terms  of  the  order 
awarding  it,  and  we  are  clearly  of  opinion  that  it  was  not 
a  case  for  equitable  interposition.  *  *  *  In  Walton  r. 
Drrcling,  61  111.  201,  it  was  held,  where  an  injunction  was 
issued  to  restrain  oflRcers  f rom  holding  an  election,  and  it 
was  disob(\v(Kl,  that  they  were  not  amenable  to  the  pr6c(^< 
or  liable  to  be  puuisluMl  for  a  contempt  in  disobeyinu:  th;» 
writ.  And  it  was  ni)on  the  grounds  that  the  writ  was  void 
for  th(*  want  of  power,  and  the  law  n^juircMl  the  officer 
to  perform  this  particular  duty.  The  distinction  was 
then-  Uxkim  that,  wh(T(^  the  court  has  power  over  the  sub- 
jet^t  matt<*r,  and  authority  to  take  such  jurisdiction,  and 
the  court  acts,  its  process  must  be  obeye^l;  but  where  the 
power  is  wholly  wanting,  th(»n  the  process  is  void,  and 
nee<l  not  be.olxned.  The  same  rule  was  ret^ognized  and 
applied  in  Darst  v,  Peoph\  62  III.  306.  So  the  doctrine  is 
by  no  means  novel  in  this  court." 

In  fitatr  r.  GihhH.  13  Fla.  55,  7  Am.  Rep.  233,  the  court 
said : 

"It  is  insisted  by  the  r(*lator'that  the  proceedings  by  the 
canvass(»rs  were  ill(»gal  and  void,  because  they  were  en- 
joined by  th(»  order  of  a  judge  of  the  circuit  court  from 
further  proce<Hliug  until  the  further  order  of  the  circuit 
judge;  and  that  the  respondents  did  proceed  to  deidare  th** 
partial  result  of  the  election,  of  which  the  relator  com- 
plains, before  the  dissolution  of  the  injunctional  order 
and  without  a  further  order  of  the  judge.  We  think  the 
order  of  tln^  circuit  judge  was  unadvisedly  made,  and  that 
in  its  form  and  effect  it  was  essentially  a  perpetual  in- 
junction.   It  forbade  the  further  proceeding  until  permis- 
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sion  .should  be  granted  by  the  judge,  and  was  in  effect  the 
abrogation  of  a  statute  which  «iuthorized  and  required 
tlum  to  x>roce<^d  with  reasonabh'  dispatch,  and  it  was 
therefore  inegal.'^ 

f^cott  r.  McViuirc,  15  Neb.  303,  was  an  action  to  enjoin 
the  county  commissioners  "  ^from  removing  the  county 
s(*at  *  *  *  or  any  of  the  county  offices  or  county 
records  or  papers'  from  the  town  of  I^a  Porte  to  the  town 
of  Wayne."  An  el(H*tion  had  be(»n  held  upon  the  question 
of  removing  the  county  seat,  and  it  appeared  in  the  case 
inferentially  that  the  result  was  in  favor  of  Wayne.  The 
opinion,  after  stating  that  the  object  of  a  contest  of  elec- 
tion is  to  have  the  declared  result  of  the  election  vacated, 
says : 

"This,  however,  cannot  be  reached  by  an  order  of  injunc- 
tion restraining  county  offlcei-s  from  removing  their  officer 
'to  the  relocated  county  seat,  and  transacting  business 
there,  but  by  a  judgment  formally  setting  aside  the  result 
arrived  at  and  declar(Ml  by  the  canvassers  of  the  votes  cast 
at  the  election,  in  an  action  brought  to  cont(»st  it.  Such 
an  injunction  would  couipel  a  violation  by  th(*se  officers  of 
a  positive  command  of  the  statute  ♦  ♦  ♦  that  on  the 
r(*location  of  the  county  seat,  they  ^forthwith  remove  their 
resp<H'tive  offices,  and  all  county  re(*ords,  i}apers,  and  prop- 
erty in  their  officers  or  charge  to  the  place  where  said 
county  seat  shall  have  been  relocated,'  a  severe  penalty 
being  provideil  in  case  of  a  refusal  to  do  so.  This  is  a 
valid  enactment  which  the  courts  have  no  right  to  dis- 
regard by  requiring  others  to  disobey  it." 

And  so  the  statute  provides  that  immediately  after  the 
election  the  board  shall  canvass  the  votes,  and  that  a 
contest  may  be  begun  after  (not  before)  the  can\tiss  is 
made.  The  injunction  in  this  case  attemptcnl  to  prevent 
this  canvass  of  the  votes.  There  can  be  no  circumstances 
under  our  statute  which  will  authorize  the  courts  to  so 
interfere  and  stop  the  election  board  from  performing  this 
plain  statutory  political  duty.  It  follows  that  the  injunc- 
tion order  made  by  the  district  co     '  vas  absolutely  void 
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and  should  have  beeu  disreji^arded  by  the  canvassing  board. 
As  all  of  the  facts  are  agreeil  upon  by  the  parties  and  tht* 
n  lator  is  plainly  entitled  to  (he  relief  asked,  a  peremptory 
writ  will  be  orJered  upon  the  application  filed. 

2.  It  is  allej^ed  in  the  answer  h(^rein  that  the  respond- 
ents are  not  int<*rested  in  the  result  of  this  litipition,  and 
that  th(*y  luv  ready' to  perforiii  their  duty  whenever  it  i?< 
made  i>lain  to  them  by  the  proiw»r  authorities,  and  t\v^\ 
theivfore  ask  that  no  costs  be  tax(Hl  against  them  in  thin 
lase.  The  i>arty  who  obtaincnl  the  injunction  order  is  not 
a  party  to  thl^  proi*eeilin<?  and  costs  cannot  therefore  Ik* 
adjudg(Hl  ap:ainst  him  herein.  There  is  but  very  little  in 
the  riH*ord  In  arinji:  upon  the  question  of  the  good  faith  of 
the  resiK)nd(»nts.  It  is  conc(Hled  in  the  stipulations,  that 
is,  it  is  alle^xHl  in  the  affidavit  of  the  relator,  and  ad- 
niitt(*<l  by  the  r(»spondents,  that  "the  majority  of  said 
trustees,  said  A.  O.  Carlson,  F.  E.  Carlson  and  HablK^ 
Janss(»n,  refuse  to  canvass  said  vote."  Upon  this  evidence 
we  think  the  costs  in  this  case  must  be  adjudgetl  against 
th(  s(»  parties. 

It  was  said  by  the  supreme  court  of  Illinois  in  Dickey 
V.  Real,  supra: 

"It  is  true  that  officers  and  others  may  be  embarrassed 
as  to  their  course  of  action  in  such  cases.  They  must  act 
at  their  peril  under  all  such  circumstances.  They  can,  as 
the  parti(\s  did  in  this  case,  call  to  their  aid  able  counsel, 
learn  thcMr  duty  from  all  available  sources,  and  then  act 
and  abide  the  consequences.  If  the  advice  they  procure 
be  wrong,  it  will  be  their  misfortune,  and  the  incorrect 
advice  will  not  (excuse  the  offense  or  mitigate  the  punish- 
uu^nt." 

It  does  not  appear  that  these  respondents  took  the  ad- 
vice of  counsel  with  special  reference  to  their  disinterested 
duty  in  the  matter.  The  relator  herein  is  at  least  equally 
innocent  with  themselves,  and  the  ordinary  rule  for  taxing 
costs  must  be  applied.  The  costs  of  these  procee<lings 
therefore  Avill  be  taxcnl  against  the  respondents  A.  G.  Carl- 
son, F.  E.  Carlson  and  Habbe  Janssen. 

Writ  allowed. 
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Harry  Trayer  et  al.  v.  Nora  Setzbr. 

ViLED  Decembeb  21,  1904.    No.  13,563. 

1.  Husband  and  Wife:  Action.    In  this  state  the   common  law  dis- 

ability of  husbands  and  wives  to  maintain  suits  at  law  against 
each  otJier  upon  contracts  between  them  has  been  removed  by 
statute. 

2.  Illegitimate  Children.    The  marriage  of  the  parents  of  illegitimate 

children  does  not  legitimate  the  latter,  except  upon  the  conditions 
prescribed  by  section  31,  chapter  23  of  the  Compiled  Statutes. 

3.  :  Support:  Bond.    The    moral    obligation    of    the    father   of 

illegitimate  children  to  provide  for  their  support  is  a  sufficient 
consideration  for  his  bond  so  to  do. 

4.  Bastardy:  Fraud.     Bastardy  proceedings  begun  against  the  father 

are  not  abated  by  his  fraudulent  marriage  with  the  mother  not 
consummated  by  cohabitation  with  but  followed  by  immediate 
abandonment  of  her. 

Ii]RR()U  to  the  district  court  for  Noniaha  county:   John 

5.  Hti;ix,  Judge.    Affirmed. 

John  V.  Watson  and  B.  t\  Acal^  for  plaintiffs  in  error. 
J.  S.  McCartj/  and  H,  A.  Lamhert,  contra. 

Ames,  C. 

The  facts  in  this  case  are  not  in  dispute  and  are  nar- 
rnird  in  th(»  hric^f  of  plaintiff  in  error  ius  follows: 

"As  appears  by  the  petition  filed  in  the  court  beh)w  the 
def<Midant  in  error,  Nora  Setzer,  commenced  before  the 
county  court  aii^ainst  Henry  Trayer,  one  of  the  plaintiffs 
in  error,  a  proscK^ution  for  bastardy.  The  bastardy  com- 
l)hunt  was  filed  on  the  17th  day  of  January,  1902,  by  Nora 
Set/.(»r,  the  defendant  in  error,  whose  name  wa«  at  the 
commencement  of  this  action  in  the  district  court,  Nora 
Trayer.  On  the  2d  day  of  February,  1902,  the  prosecu- 
trix was  delivered  of  twins.  That  (m  th(^  31st  day  of  Jan- 
uary, 1903,  the  prosecutrix  and  the  said  Harry  Trayer 
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were  marri(*d  and  the  bonds  of  matrimony  had  never  been 
dissolved.    That  after  the  marriage  it  was  brought  to  the 
attention  of  the  district  court  for  Nemaha  county  that  the* 
said  Harry  Trayer  refused  to  lire  and  carry  out  his  mar- 
riage vows  with  his  then  wife,  and  he,  Harry  Trayer,  *was 
bro\ight  into  court  where  he  app<^ared  with  his  attorneys 
in  open  court  at  the  regular  February,  1903,  term,  thc^reof, 
and  on  said  bastardy  proceedings  being  called    up  and 
coming  on  for  trial,  he  pleaded  guilty  thereto  and  in  open 
court  admitted  that  he  was  the  father  of  said  children/ 
whereupon  the  court  adjudged  the  said  Harry  Trayer  to 
be  the  father  of  said  l)astards  and  rcHjuired  him  to  enter 
into  a  bond  with  sureties  for  the  payment  of  $1,000  for 
their  support  and  maintenance,  and  thereupon  tlie  bond 
in  suit  was  entered  into  by  the  defendants  (plaintiiTs  in 
error)  as  such  sureties.     Then^after,  to  wit,  on  the  16th 
day   of  May,   1903,   the   plaintiff   instituted  this   action 
against  the  said  Harry  Trayer  and  his  bondsmen,  John 
Trayer  and  Albert  Moody,  plaintiffs  in  error  hertMu.    The 
plaintiffs  in  error  answered,  and  the  defendant  in  error 
replied  tluTeto,  sc^tting  up  the  above*  facts.    The  plaintiffs 
in  error  fiUnl  a  motion  for  judgment  upon  th(»  pleadings, 
which  uu)tion  was  overruled,  and  the  court  then  permittecl 
the  plaintiff  to  call  a  jury,  prove  her  bond,  and  entere<l 
judgment  thenH)n.     Plaintiffs  in  error  fiUnl  motion  for  a 
new  trial  which  was  overruled.     This  action  is  bnmght 
to  rev(*rse  the  aforesaid  prociH^lings." 

No  objection  was  made  in  the  district  court  to  the  pr<>se- 
cution  of  the  acticm  in  the  name  of  Nora  SetziT  instia^l 
of  that  of  Nora  Trayer,  and  as  such  an  objection  is  merely 
formal  and  not  aft'cnting  the  merits,  it  cannot  be  maxie  for 
the  first  time  in  this  court.  It  cannot  be  doubted  that  the 
plaintiff*  is  the  person  for  whose  use  and  benefit  the  boml 
was  given  and  is  the  real  party  in  interest,  whatever  may 
be  her  true  name. 

It  is  urgiHl  by  plaintiffs  in  error  that  husband  and  wife 
are,  in  legal  contempliition,  but  one  person,  and  are  in- 
compet(»nt  to  sue  each  other  at  law,  but  this  court  in  May 
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r.  May,  9  Neb.  16,  decided  that  question  the  other  way, 
and  it  is  not  worth  while  to  reopen  the  discussion. 

It  is  next  contended  that  the  marriage  of  the  parties 
legitimized  their  offspring;  and  that  a  wife  cannot  main- 
tain a  proceeding  in  bastardy  against  her  husband  to 
compel  obtMlience  by  him  to  his  marital  obligations.*  We 
think,  however,  tliat  section  31,  chapter  23,  of  the  Com- 
piled Statutes,  1903  (Annotated  Statutes,  4931),  ex- 
pressly negative's  the  idea  that  under  circumstances  like 
those  in  this  case  the  marriage  legitimizes  the  offspring. 
To  accomplisli  that  end  the  parents  must,  after  the  mar- 
riage, have  had  other  children,  and  the  father  must  have 
adoptcHi  the  bastard  into  his  family  or  acknowledged  him 
in  writing  signed  in  the  presence  of  a  competent  witness. 
This  statute  has,  it  is  true,  direct  refer(mce  only  to  title 
to  property  by  descent,  but  it  is  the  only  statute  in  this 
state  relating  to  legitimation,  and  may  fairly  be  taken  as 
expressive  of  legislative  j)olicy  with  reference  to  the  whole 
subject.  None  of  these  conditions  is  satisfied  in  this  in- 
stance. Trayer  has  never  cohabited  with  the  phiintitt'  as 
her  husband,  or  contributed  toward  her  support  or  that  of 
her  children,  and  his  no  ninal  marriage  to  her  was  evi- 
dently a  fraudulent  (h^vice  to  defeat  the  proc(*eding  in  bas- 
tardy. To  allow  this  defense  would  be  to  permit  him  to 
perpetrate  a  barefaced  fraud  not  only  ui)on  the  mothiT, 
but  upon  the  public  who  are  entitlcxl  to  be  i)rotected  from 
the  consHiuences  of  his  wrong  doing.  All  the  authorities 
cited  by  plaintiff's  in  error  are  eithiT  from  states  in  which 
the  wife  is  under  a  legal  disability  to  sue  her  husband  at 
law,  or  are  cases  in  which  the  offspring  had  hi^on  legiti- 
mat(Mi  in  accordance  with  a  local  statute.  Such  authori- 
ties are,  of  course,  not  in  point. 

Plaintiff's  in  error  do  not  deny  tliat,  but  for  the  for(»- 
going  objections,  the  instrument  sued  upon  is  valid  and 
enforceable,  and  no  reason  occurs  to  us  why  it  is  not  so. 
The  father  is  under  a  moral  obligation  to  support  his  chil- 
dren, and  that  duty  alone,  even  in  the*  absence  of  the  bas- 
tardy statute,  is  without  doubt  a  sufficient  consideration 
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for  a  bond  ooiiditioned  for  its  performance.  The  practical 
situation  in  this  case  is  not  different  to  what  it  would 
have  been  if  tli(*  marrias^*  had  not  taken  place,  and  it 
would  be  a  rei)roach  to  the  law  if  the  defendant  in  error 
and  the  public  are  both  without  reuuHly.  ' 

We  recommend  that  the  jnd«ji;m(ut  of  the  district  court 
be  afflrmeil. 

Letton  and  Oldham,  (X\,  concur. 

By  the  Court :  For  the  r(*asons  stat(Kl  in  the  foregoing 
oi)inion,  it  is  ordercnl  that  tli(»  judgement  of  the  district 
court  be 

Affirmed. 


fiEORGE  W.  UaWKE  V.  ANDUEW  KERR. 

Filed  Decembke  21,  1904.    No.  13,647. 

Beview.  When  tJie  verdict  and  judgment  are  such  as  alone  could  bo 
upheld  by  the  unclisputed  and  indisputable  evidence,  the  court 
will  npt  examine  the  record  for  the  ascertainment  of  alleged 
errors  occurring  at  the  trial. 

Error  to  the  district  court  for  Gage  county:  John  S. 
Stull,  Jri)f;K.    Affirmed, 

E.  F.  Warren  and  E.  O.  Krcisiugrr,  for  plaintiflT  in 
error. 

HazJcit  &  Jacl\  contra. 

Amks,  C. 

This  is  an  action  for  damages  for  breach  of  an  allegiHl 
oral  contract  by  the  defendant  to  borrow  a  sum  of  money 
fi*om  the  ])laintiff  for  a  term  of  years,  and  to  secure 
the  repayment  of  the  same,  with  interest,  by  a  raort- 
gjige  upon  lands  of  the  defendant.  The  answ^er  pleads  the 
statute  of  limitations  and  the  statute  of  frauds,  together 
with  a  g(*neral  denial.  The  evidence  fails  completely  to 
establish  the  agreement  set  fortli  in  the  pc^tition,  but  it 
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is  shown,  with  but  little  if  any  dispute,  that  the  defend- 
ant's lands  were*  subject  to  sale  upon  existing  decrees  of 
mortgage  foreclosure,  and  that  the  plaintiff  agreed  to 
purchase  them  at  judicial  sale,  and  hold  the  title  in  trust 
to  convey  them  to  the  defendant  at  the  expiration  of  a 
spocifted  term  of  years,  upon  being  repaid  the  purchase 
price  and  int(»rest,  and  that  the  lands,  without  the  fault 
of  the  defendant,  who  had  no  control  over  the  decrees  of 
foreclosure,  were  not  advertised  or  offered  for  sale.  The 
only  controversy  in  this  respect  is  as  follows:  Certain 
lands  of  th(^  defendant  were  exposed  to  sale  under  a  decree 
against  them,  and  he  contends  that  they  were  all  that  were 
the  subject  of  his  agreement  with  the  plaintiff,  and  that 
the  latti^r  by  refusing  to  buy  them  committcHl  a  breach  of 
the  agr(\Miicnt  himself;  but  the  plaintiff  contcmds  that  the 
agreement  incIud(Mi  other  lands  which  were  not  offered, 
and  that  he  was  therefore  excused  from  buying  those  that 
were  so.  Under  the  circumstanc(»s  we  do  not  see  how 
this  dispute  is  material. 

There  was  a  verdict  and  judgment  for  the  defendant, 
and  the  plaintiff  prosecutes  this  pro  •eeding,  alleging  sev- 
eral errors  as  having  occurred  at  the  trial.  There  is  a 
wide  if  not  fatal  variance  between  the  contract  alleged  in 
the  p(»tition  and  that  proved  at  the  trial ;  and  of  the  latter, 
which  was  never  perfected,  the  defendant  is  not  shown  to 
have  been  guilty  of  a  breach.  There  are  a  large  number 
of  alU^ged  errors  assigned  in  the  petition  in  error  and  in 
the  brief  of  counsel  which  we  do  not  feel  called  upon  to  dis- 
cuss because,  granting  them  to  be  well  assigned  and  to  be 
as  flagrant  as  it  is  contended  that  they  were,  they  did  not 
contribute  to  the  establishment  of  the  above  recited  facts, 
about  which  there  is  no  real  dispute,  nor  would  their 
absence  have  disclosed  a  different  condition  of  affairs.  In 
our  opinion  the  verdict  is  the  only  one  which  could  have 
been  ut)held  by  the  undisputed  evidence,  and  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Letton  and  Oldham,  CO.,  concur. 
57 
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By  the  Court :   For  the  reasons  stated  in  the  foreffoinjr 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Affirmed. 


Fidelity  &  Deposit  Company  of  Maryj.and  v.  Arnold  P. 

LiBBY. 
Filed  Dectmbeb  21,  1904.    No.  13,648. 

1.  Indemnifying  Bond:  Duration.    A  bond  of  Indemnity,  not  stipulat- 

ing how  long  it  shall  remain  in  force,  hut  covenanting  that  so 
long  as  it  shall  so  remain  the  obligor  shall  be  paid  an  annual 
premium  in  advance,  does  not  require  the  payment  of  the  pre- 
mium so  as  to  continue  the  obligation,  but  leaves  the  obligee 
at  liberty  to  decline  ta  mak^  payment  and  thus  put  a  period  to 
the  contract  so  far  as  the  rights  of  third  persons  are  not  affected. 

2.  Official  Bonds:  Statute:  Amendment.    The  act  of  1895  (Laws  1895. 

ch.  22)  entitled  "An  act  to  facilitate  the  giving  of  bonds,  under- 
takings and  recognizances,  and  to  authorize  the  acceptance  of 
certain  corporations  as  surety  thereon,  and  to  repeal  all  acts  and 
parts  of  acts  in  conflict  herewith/'  is  ineffectual  as  an  amend- 
ment or  repeal  of  chapter  10  of  the  Compiled  Statutes,  entitled 
"Bonds  and  Oaths — Official/'  or  to  dispense  with  personal  sureties 
upon  official  bonds  as  required  by  that  chapter. 

Error  to  the  district  court  for  Johnson  county :  John 
S.  Stull,  Judge.    Affirmed. 

S.  P.  Davidson,  for  plaintiff  in  error. 

Htigh  La  Mastery  contra, 

Ames,  C. 

On  the  11th  day  of  January,  1902,  W.  W.  WTieatley  was 
inducted  into  the  office  of  treasurer  of  Johnson  county, 
and  appoiut(^l  the  defendant  Libby  as  his  deputy. 
^Mieatlov  had  procured  the  plaintiff  to  become  surety  on 
his  official  bond,  and  as  part  consideration  therefor  had 
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promised  the  plaiutiflE  that  it  should  be  permitted,  for  a 
stipulated  premium,  to  execute  as  surety  the  oflficial  bond 
of  the  deputy.    Both  bonds  were  executed  accordingly,  and 
were  accepted   and  approved   by   the   proper   authority. 
Libby  made  a  written  application  for  his  bond,  reciting 
that  it  was  to  be  executed  in  consideration  of  an  annual 
premium  of  $50,  piiyable  annually  in  advance,  which  was 
to  be  paid  by  Wheatley,  and  the  latter  did  pay  the  first 
year's  premium  accordingly.    At  the  expiration  of  the  first 
yearj  namely,  on  the  30th  day  of  December,  1902,  the  dep- 
uty executed  another  oflSi^ial  bond  with  personal  sureties, 
to  the  acceptance  and  approval  of  the  county  board,  and 
on  the  27th  day  of  January  following,  the  board,  in  ses- 
sion, entered  an  order  reciting  the  giving  and  approval  of 
the  last -mentioned  instrument,  and  purporting  to  release 
and  discharge  the  plaintiff  from  liability  because  of  the 
then    future   liability   of  the  deputy.     Both   Libby   and 
Wheatley  then  refused  to  pay  the  second  year's  installment 
of  premium  in  consideration  of  the  bond  execut(?d  by  the 
plaintiff,  and  this  action  was  brought  against  the  former 
for  the  recovery  of  the  same.  Neither  the  application  nor 
the  bond  recited  a  prospective  term  of  the  principal's 
office  or  of  the  continuance  of  the  obligation,  except  that 
the  former  stipulated  that  Libby  should  pay  "fifty  dollars 
(|50)  per  annum  in  advance,  while  said  bond  shall  con- 
tinue in  force,"  from  which  it  is  implie<l  that  it  continued 
in  force  for  the  term  of  at  least  one  year  ensuing  the  pay- 
ment of  any  such  instalment. 

The  plaintiff  contends  that  it  is  also  implied  that  the 
obligation  was  to  continue  during  the  incumbency  of  Libby 
under  his  then  present  appointment  as  deputy ;  that  he  was 
not  discharged  from  his  office  at  the  time  of  the  giving  of 
the  new  bond,  but  remained  continuously  therein ;  and  that 
the  county  board  were  powerless  to  impair  the  obligation 
of  the  contract  or  to  release  the  plaintiff  from  its  obliga- 
tion thereon.  We  suspect  that  if  it  should  turn  out  that 
Libby  has  defaulted  since  the  expiration  of  the  first  year 
the, plaintiff  will  entertain  a  different  opinion.     The  fair 
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inference,  from  the  recitals  in  the  application,  of  which 
both  the  treasurer  and  the  county  board  had  full  knowl- 
edge, is  that  the  plaintiff  undertook  to  b(H!ome  and  remain 
bound  so  lonj^,  and  so  long  only,  as  the  agreed  annual 
premium  should  be  paid  in  advance.  In  this  rc^spect  the 
contract  is  of  the  same  character  as  the  ordinary  policy 
of  insurance,  to  which  it  is  generally  analogous  and  out 
of  which  it  grew.  It  is  a  contract  for  one  year,  renewable 
annually  by  the  payment  of  a  stipulated  premium.  If  the 
premium  is  not  paid  it  "lapses"  or  ceases  to  be  obligatory 
as  between  the  parties  to  it,  except  as  to  past  transactions, 
although  there  may  or  may  not  be  circumstances  continu- 
ing it  in  force  as  to  interested  third  persons,  about  which 
we  express  no  present  opinion.  If  in  the  present  instance 
the  county  board  might  have  perpetuated  the  obligation  by 
reliance  upon  estoppel  in  ignorance  of  the  delinquency  of 
the  second  annual  premium,  it  does  not  occur  to  us  that 
they  were  bound  so  to  do,  or  that  the  plaintiflF  has  been  in- 
jured or  has  any  just  ground  of  complaint  because  they 
saw  fit  to  discharge  the  estoppel,  which  we  have  no  doubt 
they  had  power  to  do  and  did  effectively  do.  The  appoint- 
ment of  a  deputy  county  treasurer  is  not  for  a  fixed  term, 
but  is  revocable  at  pleasure.  Thei*e  was  no  formal  revoca- 
tion and  reappointment  in  this  instance,  but  the  conduct 
of  the  deputy  and  of  the  county  board  was  with  the  knowl- 
edge and  concurrence  of  the  treasurer  and,  we  think, 
amounted  thereto  in  practical  effect.  Whether  such  a 
bond  would  be  insufficient  for  the  induction  into  office  of  a 
person  elected  for  a  fixed  term  of  more  than  a  year,  or,  if 
not,  whether  deferred  premiums  would  be  recoverable  in 
such  cas(^,  are  questions  not  involved  in  the  case.  Seem- 
ingly one  consequence  or  the  other  is  inevitable. 

We  are  also  of  the*  opinion  that  the  instrument  in  con- 
troversy is  not  a  legal  contract,  but  deriv(*s  whatever 
obligatory  force  it  has  from  principh^s  of  estoppel.  Sec- 
tion 9,  chapter  10  of  the  Compiled  Statutes  enacts  that 
official  bonds  of  all  county  officers  shall  be  executed  by 
the  principal,  and  at  least  two  sufficient  sureties  who  shall 
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1)(^  fro(*holders  of  the  county.  This  requirement  doubtless 
has  reference  to  natural  persons.  The  instrument  in  suit 
\va*s  supposedly  excn^uted  pursuant  to  chapter  16  of  the 
Compiled  Statutes,  which  was  passed  in  1895,  under  the 
title,  "An  act  to  facilitate  the  giving  of  bonds,  undertak- 
ings and  recognizances,  and  to  authorize  the  acceptance 
of  certain  corporations  as  surety  thereon,  and  to  repeal 
all  acts  and  parts  of  acts  in  conflict  herewith."  The  fourth 
section  of  the  act  reads:  "All  acts  and  parts  of  acts  in 
conflict  herewith  are  hereby  repealed."  Laws,  1895,  chap- 
ter 22.  Neither  in  the  title  of  the  act,  nor  in  the  repealing 
clause,  is  there  any  reference  to  the  subject  of  official 
bonds,  nor  will  anyone  suppose  that  section  9  of  chaptin' 

10,  above  quoted,  is  repealed  so  that  an  official  bond  with 
[>ersonal  securities  is  no  longer  authorized.  If  anything 
had  been  accomplished  it  would  have  been  an  amendnu^nt 
of  that  and  several  other  sections  of  the  same  chapter  so 
as  to  permit  the  approval  of  bonds  by  corporations  in  lieu 
of,  or  in  substitution  for,  bonds  required  to  be  given  by 
law.  But  such  a  purpose  is  not  indicatc^d  by  the  title,  nor 
is  any  section  of  any  existing  statute  set  forth  or  refernnl 
to,  as  sought  to  be  amended,  in  the  body  of  the  act.  We 
are  of  opinion  that  to  hold  that  this  act  authorizes  the  ac- 
ceptance of  bonds  of  corporations  in  lieu  of,  or  in  sub- 
stitution for,  official  bonds  required  by  chapter  10  of  the 
Compiled  Statutes  would  be  in  plain  violation  of  section 

11,  article  III  of  the  constitution.  Chapter  10  of  the 
Compiled  Statutes  is  an  act  complete  in  its  itself,  having 
sole  reference  to  the  subject  of  official  bonds,  concerning 
which  it  makes  specific  and  imperative  regulations.  We 
are  of  opinion  that  it  cannot  be  amended  by  an  act  in  the 
title  or  body  of  which  that  subject  is  not  mentioned. 

There  was  a  judgment  for  the  defendant  both  in  a 
justice's  court,  where  the  action  was  be^n,  and  in  the 
district  court  \i\nm  appeal.  The  plaintiflf  prosecutes  error. 
We  recommend  that  the  judgment  be  affirmed. 

Lktton  and  Ou)iTAi\r,  CC,  concur. 
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By  the  (^oiirt:  For  the  reasons  stated  in  the  fore^yoinp 
opinion,  it  is  ordered  that  the  judgment  of  the  district 
court  be 

Affirmed, 


Peter  R.  Fielding  v.  Chicago,  Burlington  &  Quinct 
Railroad  Company. 

FnjLD  December  21,  1904.    No.  13,669. 

Directing   Verdict.      Upon    the   undisputed   evidence   the    trial    court 
rightfully  directed  a  verdict  for  the  defendant 

Error  to  the  district  court  for  Custer  county:  Hanson 
M.  Grimes,  Judge.    Affirmed. 

C.  W.  Beal  and  A\  T.  Oadd,  for  plaintiff  in  error. 

J.  W.  Dcweese  and  Frank  E.  Bishop,  contra. 

Ames,  C. 

Plaintiff,  Fielding,  was  a  section-hand,  and  Anderson 
was  his  foreman,  employcKl  by  the  defendant  company  at 
Mason  City  in  this  state.  The  track  extends  easterly  and 
westerly  past  the  station.  At  some  point  west  of  the  station 
the  two  men  load^l  some  railway  ties  on  a  push  car.  Field- 
ing placed  himself  at  the  west  end  of  the  north  side  of  the 
car  and  puslunl  it  (eastward.  Anderson  followed  along  at  the 
west  end  of  the  south  side,  and  as  the  car  moved  forwanl 
threw  or  pushed  the  ties  off  from  it,  at  intervals,  so  that 
they  fell  at  the  south  side  of  the  track  and  remain(*d  where 
they  struck  th(»  ground.  After  they  had  travelcMl  some 
distance*  and  the  ties  liad  all  been  removed  in  this  mariner, 
Anderson  told  Fielding  to  return  westward  with  the  empty 
car  to  the  starting  point.  The  latter  then  went  to  the 
east  end  of  the  south  side  of  the  car  and  sat  down  upon  it 
with  his  back  toward  the  west,  and  with  his  right  foot 
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hanging  down  so  as  to  come  in  contact  with  the  south 
ends  of  the  ties  upon  which  the  track  was  laid,  and  began 
propelling  the  car  westward  by  kicking  and  pushing 
against  them.  It  was  broad  daylight;  the  men  had  co- 
oi)erated  in  placing  the  loose  ties  where  they  were,  which 
was  in  plain  sight,  and  both  knew  that  some  of  them  were 
lying  very  close  to  the  track  in  violation  of  the  rule  of  the 
company  forbidding  such  things  to  be  left  by  section-men 
nearer  thereto  than  three  feet.  Fielding  did  not  look 
westward  in  the  dinntion  in  which  he  was  pushing  the 
car,  or  make  any  particular  or  especial  obseiTation  re- 
specting the  position  of  the  loose  ties.  After  he  had  gone 
some  distance  his  attention  was  attracted  by  a  call  from 
Anderson,  and  while  he  was  looking  toward  him  his  right 
foot  with  which  he  was  "kicking  ties"  was  caught  between 
a  loose  tie,  lying  within  a  few  inches  of  the  track,  and 
the  flange  of  the  car  wheel,  and  injured  thereby.  This  ac- 
tion was  brought  to  recover  damages  for  the  injury.  The 
petition  is  in  the  usual  form,  and  the  answer  is  a  general 
denial,  coui)le<l  with  a  plea  of  contributory  negligence. 
There  is  no  conflict  in  the  evidence,  and  at  the  conclusion 
of  the  trial  Judge  Grimes  directed  a  verdict  for  the  defend- 
ant, and  rendered  judgment  accordingly.  The  plaintiff 
prosecutes  error. 

If  Anderson  was  guilty  of  negligt*nce  in  the  manner  in 
which  he  distributed  the  ties  and  in  permitting  them  to 
remain  where  they  alighted,  Fielding,  who  was  an  ex- 
perienced workman  of  mature  years  and  acquainted  with 
the  rules  of  the  company,  was  fully  aware  of  that  fact 
and  participatiHl  in  the  fault.  The  plaintiff  did,  and  was 
rtHjuired  to  do,  nothing  by  the  comnmnd  or  dir(x?tion  of 
Anderson  that  contributed  to  the  injury,  of  which  the 
manner  in  which  he  propelled  the  car,  and  his  lack  of  care 
in  so  doing,  was  the  sole  proximate  cause. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflfirmed. 

LEnoN  and  Oldham,  CC,  concur. 
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By  the  Court:  For  the  reasons  statc^d  in  the  foppgoing 
opinion,  it  is  ordered  that  the  jiKl{2:ment  of  the  district 
court  be 

Affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company  v. 
Albert  H.  Anderson. 

Filed  December  21,  1904.    No.  13,681. 

L  Statute:  Title.  The  title,  "An  act  to  fix  a  maximum  standard  of 
freight  charges  on  railroads,  and  to  prevent  unjust  discrimina- 
tion tl  crcin,  or  secret  rates,  rebates  or  drawbacks  therefor/' 
contains  only  one  subject 

2.  Oarriers:  Fkkiqht  Rates:  VALrorrr.  A  statute  forbidding  railroad 
companies  to  charge  for  transportation  for  any  specific  distance 
a  greater  sum  than  they  charge  for  carriage  over  a  greater  dis- 
tance is  within  legislative  discretion  and  is  valid. 

Error  to  the  district  court  for  Kearney  county:  Ed  L. 
Adams^  Jri>GE.    Affirmed. 

J.  W.  Dnrcese  and  Frank  E.  Bishop,  for  plaintiff  in 
error. 

M.  D.  King,  contra. 

Ames,  O. 

The  d(  f(^iulant  operates  a  line  of  railroad-  extending 
from  Curtis,  in  this  state,  eastward  through  Axtell  to 
Minden.  In  the  winter  there  aire  ice-fields  at  Curtis,  from 
which  i)(H)plo  l)oth  at  Axtell  and  Minden  may  be  supplied, 
but  at  the  latter  place  alone  is  there  competition  with  an- 
other railroad.  In  order  to  meet  such  competition,  so  that 
Curtis  ic(*  will  bo  pnrcha-sed  for  consumption  at  Minden, 
it  became  nec^cssnry  to  transport  it  between  the  two  last 
named  points  during  the  winter  of  1902  for  a  freight 
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chargce  of  three  cents  a  hundred  pounds,  which  the  de- 
fondant  did  continuously  in  the  months  of  January  and 
February  in  that  year.  During*  the  same  months  the  com- 
pany transported  ice  from  Curtis  to  Axtell  for  the  de- 
fendant in  error,  Anderson,  for  which  service  it  demanded 
and  received  compc^nsation  at  the  rate  of  four  cents  a 
hundred  pounds.  The  difference  in  distance  is  10  miles  in 
favor,  of  course,  of  Axtell.  This  action  was  brought  by 
Anderson  to  recover  the  difference  of  one  cent  a  hundred 
pounds  between  the  charge  made  against  him  and  the  rate 
in  force  at  the  same  time  In^tween  Curtis  and  Minden. 
There  was  a  judgment  for  the  plaintiff  in  a  justice's  court, 
and  afterwards  on  appeal  in  the  district  court,  and  the 
defendant  below  proscn^utes  error.  The  facts  as  above 
recited  are  not  in  dispute. 

Article  V,  chapter  72,  Compiled  Statutes,  1903  (Anno- 
tated Statutes,  10008),  is  an  act  entitled  "An  act  to  fix  a 
maximum  standard  of  freight  charges  on  railroads,  and 
>  prevent  unjust  discrimination  therein,  or  secret  rates, 
rebates  or  drawba<ks  therefor."  Approved  February  28, 
1881.  Laws,  1881,  ch.  68.  Section  2  of  that  act  is  as 
follows  : 

"No  rcailroad  company  in  this  state  shall  hereafter 
charge,  collect  or  r(x?eive  for  the  transportation  of  any 
merchandise  or  other  property  upon  the  railroad  owned 
or  operated  by  such  company  within  the  state  a  higher 
rate  for  such  service  than  was  charged  by  such  company 
for  the  same  or  like  service  on  the  first  day  of  November, 
A.  D.  1880,  as  shown  by  the  published  rates  of  such  com- 
pany. And  no  railroad  company  shall  demand,  charge, 
collect  or  receive  for  such  transportation  for  any  specific 
distance,  'a  greater  sum  than  it  demands,  charges,  collects 
or  receives  for  a  greater  distance." 

It  is  contended  that  this  section,  if  not  the  whole  act, 
is  void  because  of  duplicity  of  subjects  in  the  title.  In 
support  of  this  contention  it  is  argued  that  the  subject 
of  fixing  a  "maximum  standard  of  freight  charges  upon 
railroads"  is  separate  and  distinct  from  that  of  i)reventing 
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unjust  (liscrluiiuation,  and  secret  rat(s,  rebates  and  dr-^p. - 
backs  therein  an<l  thi^n  !*:>r.     We  are  unable  to  agi*ee  wiib 
this  view,  because^  as  it  siH^ms  to  us,  the  i)revention  of  all 
th(\se  latter  mentioned  practices  is  essential  to  the  fixitv, 
that  is,  maintenance,  of  any  standard  whatever.      There 
aiv  indecHl  stantlards  of  conduct  in  plenty,  variation  from 
which  is  piTmitted  and  even  contemplated,  but  they  can- 
not projKTly  b<^  call(»d  "fixed  standards"  in  the  sense  of 
being  settlcMl,   firm,  immovable,   in  which  sense  it  schmus 
to  us  evident  that  the  leji:islature  used  the  qualifying  word 
in  this  instance.    A  standard  of  freight  rates  from  which 
transjKjrtation  companies  should  be  permitted  to  depart 
at  will,  generally  or  spcn^ially,  oji.^nly  or  secretly,  could 
hardly  be  ri^gard^d  as  a  real  or  true  standard  in  any  sense. 
Counsel   for  plautifT   in  error  admit,   in  argument,   that 
the  subjects  are  so  nearly  related   in  nature  that  they 
might  proi)erly  have  bi^^n  unitcnl  in  the  title  to  one  bill  or 
act,  but  they  say  that  the  syntactical  aiTangement  of  tin* 
title  in  this  instance  is  such  as  to  divide  them  into  two  or 
more  distinct  classes.     If  this  were  true,  we  should  think 
that  the  line  or  lin(»s  of  discrimination  would  uchhI  to  1h» 
very  clearly  and  obviously  drawn,  so  as  to  l)e  appan*nt 
without  careful  scrutiny,  in  order  to  def(*at  an  act  of  the 
h^gisluture  of  the  validity  of  which  every  reasonable  prt*- 
sumption  is  to  be  indulgcnl.     A  very  slight  tr;  Kixxsitiou 
and  reconstruction  of  the  sentence  suffices,  as  we  under- 
stand counsel,  to  m(H»t  their  own  requirtnuents.    Omit  the 
ilisjunctive  "or"  and  the  adverbs  "therein"  and  "therefor,*' 
whose  auxiliary  offices  are  r(H|uisite  only  for  definit4*n<^s 
of  expr(*ssion,  and  transfc^r  th(*  words  "of  freight  charg(\^ 
(m  railroads"  to  the  end  of  the*  sentence,  and  the  single- 
ness of  subject  becomes  evident.    The  title  will  then  r<^d : 
"An  act  to  fix  a  maximum  standard  and  to  i)revent  unjust 
discrimination,    secr(»t    rates,    rebates    or    drawbacks    of 
freight  charges  on  railroads."    Surely  an  important  h^gis- 
lative  enactnunit  ought  not  to  be  annuIlcHl  for  so  slight  an 
(*rror,  if  it  is  an  error,  of  syntax. 

>Ve  do  not  fin^l  called  upon  to  enter  upon  the  inquii-y 
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whether  the  discrimination  complained  of  in  this  instance 
was  just  or  unjust,  considered  solely  in  the  light  of  the 
circumstances  in  which  it  was  made.  It  is  said  in  some 
of  the  decisions  that  the  justice  or  injustice  of  freight 
rates  is  a  judicial  rather  than  a  legislative  question,  and 
in  the  connection  in  which  this  utterance  has  been  made 
we  do  not  know  that  it  is  open  to  criticism ;  but  it  is  not 
to  be  overlooked  that  legislative,  executive  and  judicial 
functions  merge  in  each  other  by  imperceptible  degrees, 
so  that  it  is  often  impossible  to  distinguish  clearly  between 
them,  and  that  the  exercise  of  discretion  and  judgment  by 
the  legislature  is  indispensable  to  the  framing  and  enact- 
ment of  any  statute.  So  long  as  they  k(H^p  within  their, 
province,  the  courts  are  not  at  liberty  to  sit  in  review  of 
their  conduct,  or  decide  upon  its  wisdom  or  justice.  By 
section  2  of  the  act  above  quoted,  the  legislature  deter- 
mined that  it  is  unjust  for  a  railroad  company  to  charge 
for 'carriage  for  any  specific  distance  a  greater  sum  than 
it  charges  for  a  greater  distance,  and  absolutely  prohibitinl 
the  practice.  We  are  unable  to  say  that  we  are  bett(*r 
(lualified  to  decide  upon  this  matter  than  were  the  mem- 
bers of  the  two  houses,  or  that,  if  we  were  so,  there  is  any- 
thing in  the  nature  of  the  judicial  office  that  confers  upon 
the  court  jurisdiction  to  revise  the  legislative  judgment. 
The  objection  tliat  in  particular  cases  and  classes  of  cases 
the  statute  may  work  injustice  is  one  from  which  the 
wisest  and  most  beneficent  laws  are  not  exempt,  and  one* 
which  lawmakers  necessarily  consider  in  weighing  the 
advantages  and  disadvantages  to  the  gen(»ral  public  of 
any  proposed  measure.  That  is  th(4r  chief  and  most 
important  duty,  and  it  is  because  it  is  so  that  it  is  believed 
that  legislation  is  most  safely  entruste<l  to  representative 
bodies  whose  members  are  elected  from  all  classes  of  the 
community  and  from  all  regions  of  the  state. 

It  is  therefore  recommende<l  that  th(»  judgment  of  the 
district  court  be  affirmed. 


Letton  and  Oldham,  CO.,  concur. 
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By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  it  is  ordered  that  the  judgment  of  the  district 

court  be 

Apfirmeid. 


Elizabeth  Habdinger,  Guardian,  v.  Modern  Brother- 
hood OF  America.* 

FnjCD  December  21, 1904.    No.  13,604. 

1.  InBuranee:  Benefit  Certificate:    Defense  of  Suicide:   Buboen  of 

Pboof.  In  an  action  upon  a  municipal  benefit  certificate,  where 
the  defense  interposed  is  suicide,  the  burden  Is  upon  the  de- 
fendant to  establish  such  fact  by  a  preponderance  of  the  evidence. 

2.  Cause  of  Death:  Question  fob  Jubt.    The  question  of  the  proximate 

cause  of  death  in  such  an  action  is  ordinarily  a  question  of 
fact  for  the  Jury,  and  should  not  be  taketi  from  its  determina- 
tion unless  the  evidence  is  of  such  a  nature  as  to  clearly  and 
certainly  point  to  but  one  reasonable  conclusion. 

3.  Case   Distinguished.    Sovereign    Camp    of    the    Woodmen   of    the 

World  V.  Hruby,  70  Neb.  5,  examined  and  distinguished. 

4.  Circumstantial   Evidence.    When    circumstantial   evidence   only   la 

relied  on  to  establish  suicide,  the  defense  fails  unless  the  circum- 
stances exclude  with  reasonable  certainty  any  hypothesis  of  death 
by  accident  or  by  the  act  of  another.  Modern  Woodmen  of 
America  v,  Kozak,  63  Neb.  146,  followed  and  approved. 

5.  Cause  of  Death:  Question  fob  Jury.    Held,  That,  under  the  facts 

and  circumstances  proved  in  this  case,  reasonable  minds  might 
dlCTer  as  to  whether  deceased  came  to  his  death  from  a  wound 
inflicted  by  his  own  hand  with  suicidal  intent,  and  that  such 
question  should  have  been  submitted  to  the  jury  under  proper  in- 
structions. 

Error  to  the  district  court  for  Dawson  county :  Charless 
L.  GUTTERSON,  Judge.    Reversed. 

Warrington  &  Stewart  and  5.  M.  Sinclair,  for  plaintiff 
in  error. 

J.  E.  Markley,  Oeorge  C.  Oillan  and  J.  J.  Sullivan, 
contra. 

•  Rehearing  allowed.    See  opinion,  p.  869.  post. 
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Oldham,  O. 

The  Mod(Tn  Rrothorhood  of  Amorica,  defendant  in 
error  in  this  case,  is  a  fratornal  benoficiary  association 
doing  hnsiness  in  this  state.  It  issued  a  membership  cer- 
tificate to  one  George  S.  Hardinper  npon  his  joining  a 
lodge  of  this  association  at  Overton,  in  Dawson  county, 
Xebrafika,  on  May  3,  1899,  which  provided,  in  substance, 
that  in  caise  of  the  death  of  said  member  while  in  good 
standing  in  the  lodge  the  beneficiary  therein  named  shall 
participate  in  the  mortuary  fund  of  said  association  to  an 
auiount  not  exceeding  |3,000  within  90  days  after  proof 
of  such  death.  This  certificate  also  contained  the  follow- 
ing proviso:  "If  tht^^  holder  of  this  certificate  shall  die 
by  his  own  hand,  whether  sane  or  insane,  then  this  cer- 
tificate shall  be  null  and  void  and  of  no  effect,  and  all 
moneys  which  shall  have  been  paid  and  all  rights  and 
benefits  which  may  have  accrued  on  account  of  this  cer- 
tificate shall  be  absolutely  forfeited."  Plaintiff  in  this 
action  is  the  wife  of  George  S.  Hardinger  and  the  guard- 
ian of  the  beneficiary  named  in  the  certificate. 

On  the  5th  day  of  April,  1902,  Hardinger  was  found 
on  Wooded  Island,  in  Jackson  Park,  in  the  city  of  Chi- 
cago, Illinois,  dead  or  dying  from  a  pistol  shot  wound  in 
his  head.  Payment  of  benefits  was  refused  by  the  asso- 
ciation, and  this  action  was  brought  in  the  district  court 
for  Dawson  county  by  the  guardian  of  the  beneficiary  to 
enforce  payment  thereof.  The  association  for  its  defense 
alleged  suicide.  On  the  trial,  when  all  the  evidence  had 
bec^n  taken,  the  trial  court  directed  a  verdict  for  the  de- 
fendant. This  was  done  upon  the  theory  that  there  was 
but  one  reasonable  conclusion  to  be  drawn  from  the  evi- 
dence, and  that  was  that  Hardinger  took  his  own  life. 
Judgment  was  rendered  upon  this  verdict,  from  which 
error  is  prosecuted  to  this  court  by  plaintiff. 

The  only  assignment  of  error  necessary  to  review  is  that 
the  court  erred  in  directing  a  verdict  under  the  testimony. 
A  careful  review  of  the  evidence  contained  in  the  bill  of 
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(»x(eptions  shows  that  Wooded  Island,  the  place  of  th<^ 
tragedy,  is  located  in  Jackson  Park,  in  the  city  of  Chi- 
cago, and  is  one  of  the  public  parks  in  that  city.     This 
island  is  surrounded  by  a  lagoon  of  water,  and  is  a  long 
narrow  strip  of  land,  containing  about  20  acres.     It   is 
widest  at  the  south  end,  and  gradually  tapers  to  a  Yer^- 
narrow  point  at  the  north  end  of  the  island.     There  are 
two  bridges,  one  at  the  north  and  one  at  the  south  end  of 
the  island,  over  which  foot  passengers  enter.     Then*   is 
a  fringe  of  willows  and  shrubbery  about  25  yards  in  width 
around  the  shore  of  the  entire  tract.     This  shrubbery  is 
(juite  dense  in  most  places.     The  island  is  patrolled  by 
park  policemen,  two  of  whom  were  on  the  island  at  the 
time  the  shot  was  fired  that  resulted  in  Hardinger's  death. 
These  police  oflScers  are  the  only  witnesses  that  testified 
rcmceming  the  facts  and  circumstances  surrounding  the 
tragedy.     Maher,  one  of  these  officers,  who  had  been  on 
tho  island  from  one  o'clock  in  the  afternoon  until  the  tune 
of  Hardinger's  death,  which  occurred  at  7 :  10  P.  M.,  tes- 
tifii^l  as  follows: 

Q.  Do  you  remember  the  occurrence  of  finding  a  man 
th(»re  d(*ad  that  evening? 

A.  Yes. 

Q.  State  what  you  first  obsei*ved. 

A.  I  was  about  200  yards  a\>'ay.  I  h(»aiTl  the  shot,  and 
then  officer  Brown  was  coming  along,  and  we  thought  it 
was  somebody  shooting  at  ducks  in  the  lagoon  at  the 
time.  OfflccT  Brown  said,  "There  is  somebody  shooting 
ducks  on  the  lagoon."  He  went  through  the  shrubbery 
and  I  went  in  the  edge  of  the  shrubbery,  and  there  was 
an  old  log  laid  in  the  shrubbery,  and  we  saw  Hardinger's 
body  lying  alongside  of  the  log.  Brown  was  in  the  edge 
of  the  shrubbery  at  the  time  and  I  was  right  close  to  him, 
about  a  couple  of  yards. 

Q,  Go  on  and  describe  now  just  what  you  observed  as 
to  the  position  of  the  body. 

A.  He  had  evidently  been  sitting  on  this  log,  and  he 
had  a  revolver  at  his  right-hand  side,  and  the  bullet  lodged 
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in  the  left  eye.  He  was  not  quite  dead  at  the  time,  so 
officer  Brown  stayed  with  him,  and  I  went  over  to  the 
Wooded  Island  police  station,  and  they  came  with  the 
wagon. 

This  witness  further  testified  that  the  revolver  along 
by  the  side  of  deceased  had  three  empty  chambers  in  it 
and  three  chambers  with  cartridges,  one  of  which  ap- 
peared to  have  been  recently  discharged.  He  also  said 
that  Hardinger  was  unconscious  when  they  came  to  him; 
never  spoke,  and  only  lived  a  few  minutes  after  their  ar- 
rival. He  further  described  the  wound,  saying  the  bullet 
had  entered  through  the  right  temple  near  the  right  eye 
and  penetrated  to  the  left  eye,  where  in  his  judgment  it 
had  lodged.  He  also  testified  that  they  could  not  see 
Hardinger  from  where  they  were  standing  when  the  shot 
was  fired,  even  if  he  had  been  standing  up,  because  there 
was  an  elevation  or  a  kind  of  a  hill  between  them  and  the 
place  of  the  shooting.  He  also  said  deceased's  hat  was 
lying  on  the  west  side  of  the  log  and  his  body  on  the  east 
side.  The  testimony  of  officer  Brown  was  the  same  in  all 
essential  points  iu$  that  of  officer  Maher,  differing  solely 
in  his  c*stimate  of  the  distance  between  the  deceased  and 
the  officers  at  the  time  the  shot  was  fired,  and  also  stating 
that  the  hat  of  deceased  was  on  the  log  or  the  stump  of 
the  log  by  which  he  was  lying,  when  found.  This  slight 
variance  tends  to  throw  no  light  on  any  material  circum- 
stances surrounding  the  death.  When  officer  Maher  no- 
tified the  authorities,  an  ambulance  wagon  was  sent  to 
the  island,  and  the  body  of  deceased  was  taken  to  the 
morgue,  where  it  was  identified  by  his  widow,  plaintiff  in 
this  action,  and  turned  over  to  her  for  burial.  On  Hard- 
inger's  body  the  officers  found,  among  other  things,  a 
memorandum  book  giving  his  name  and  place  of  residence, 
the  number  of  his  watch,  and  the  size  of  his  hat,  and  con- 
taining the  following  entry:  "There  is  nothing  to  tell, 
simply  w^eary.'*  This  memorandum  book  was  offered  in 
evidence,  and  has  the  appearance  of  a  book  that  had  been 
carried  for  some  time  by  the  deceased.     The  entries  *in 


864 NEBRASKA  REPORTS.  [Vol.  72 

Hardlo^er  t.  Modern  Brotherhood  of  Americm. 


this  book  are  conceded  to  have  been  in  the  handwriting 
of  the  deceased.  There  is  nothing  to  indicate  that  any  of 
the  entries  had  been  newly  made,  and  there  is  no  eyidence 
that  deceased  had  a  pencil  about  him  when  found,  al- 
though these  entries  were  made  with  a  lead  pencil  and  are 
dim  from  apparent  wear.  As  tending  to  show  a  probable 
motive  for  suicide,  it  was  proved  that  Hardinger  was 
formerly  the  cashier  of  a  bank*at  Overton,  Nebraska,  and 
that  he  was  short  in  his  accounts,  and  had  for  this  reason 
been  dismissed  from  his  position  as  cashier.  This  oc- 
curred nearly  three  years  before  his  death,  and  there  is  no 
evidence  that  he  was  ever  prosecuted  or  threatened  with 
prosecution  on  account  of  his  defalcation.  There  was  also 
evidence  introduced  tending  to  show  that  Hardinger  was 
overcome  by  escaping  gas  while  alone  at  his  home  in  June, 
1901,  and  that  for  sometime  thereafter  he  was  quite  sick 
and  somewhat  mentally  deranged ;  that  at  one  time  shortly 
after  the  accident  he  disappeared  from  his  home,  and  was 
gone  from  Monday  until  Tuesday  night,  and  that  when 
he  returned  he  informed  his  wife  that  he  was  looking  for 
his  child  which  had  been  stolen ;  that  as  a  matter  of  fact 
his  child  was  at  home  all  the  time,  and  the  idea  of  ita 
having  been  stolen  was  a  delusion.  As  against  this  evi- 
dence tending  to  show  temporary  insanity  and  delusions, 
the  plaintijff,  wife  of  deceased,  testified  that  he  had  entirely 
recovered  from  the  effect  of  his  partial  asphyxiation,  and 
was  in  his  normal  condition,  both  of  mind  and  body,  for 
five  or  six  months  before  his  death;  that  their  domestic 
life  was  peaceful  and  happy,  that  they  resided  in  a  suburb 
of  Chicago  called  Englewood;  that  on  the  morning  of  his 
death,  Hardinger  left  at  his  ordinary  time  intending  to  go 
to  the  city  and  return,  as  was  his  custom,  at  5  o^clock  for 
his  dinner.  This  was  the  last  time  that  anyone  appears 
to  have  seen  him  until  he  was  found  by  the  policemen  in 
a  dying  condition  in  the  park. 

This  is  all  the  material  testimony  in  the  record  tending 
to  throw  light  on  the  facts  and  circumstances  surround- 
ing Hardinger's  death,  and  the  qiic^stion  now  arises,  could 
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reasonable  minds,  in  the  light  of  this  testimony,  draw 
different  conclusions  as  to  whether  the  shot  that  ended 
Ilardinger's  life  was  fired  with  his  own  hand  and  with 
suicidal  intent,  or  Avhether  it  might  have  been  accidentally 
fired  by  him  or  someone  else,  or  whether  it  might  have 
been  intentionally  fired  by  someone  else?  If  but  one 
reasonable  conclusion  can  be  drawn,  and  that,  that  the 
shot  w^as  fir(»d  by  deceas(»d  with  suicidal  intent,  then  the 
learned  trial  court  was  right  in  directing  a  verdict;  but 
if  the  inferences  either  of  an  accid(»ntal  shot  by  deceased 
or  anyone  else,  or  of  an  intentional  shooting  by  someone 
else,  can  reasonably  arise  from  this  evidence,  then  the 
question  as  to  whether  the  defense  of  suicide  had  been 
establishKl  by  a  preponderance  of  (evidence  should  have 
been  submittc^l  to  the  jury  for  its  determination  under 
proper  instructions.  We  think  that  the  deductions  that 
must  follow  from  the  testimony  are  that  Hardinger  came 
to  his  death  from  a  gunshot  wound,  and  that  the  shoji  was 
fired  from  the  revolver  that  was  found  by  the  officers  at 
his  right  hand.  AVe  think  it  is  clear  enough  that  the  shot 
was  fired  from  this  revolver,  because  but  one  shot  was 
fired,  and  the  empty  cartridge  in  this  revolver  appearing 
to  have  becm  recently  discharged  shows  to  a  fair  degree  of 
certainty  that  the  shot  came  from  it.  But  whose  revolver 
was  this?  Nobody  who  testified  seems  to  know\  There 
was  no  effort  made  to  show  that  Hardinger  owned  a  re- 
volver or  that  he  ever  carried  one,  nor  is  there  a  scintilla 
of  evidence  in  the  record  that  before  this  occurrence  he 
had  ever  threatened  to  commit  suicide.  Nobody  saw  him 
come  on  the  island,  although  officer  Maher  had  been  there 
on  his  beat  for  six  hours.  Nobody  seems  to  know  whether 
he  came  alone  or  w^hether  he  came  in  the  company  of 
others.  When  his  body  was  discovered  it  was  getting 
dark,  and  the  policemen  made  no  effort  to  search  the 
island  to  find  whether  anyone  else  was  on  thc^re  at  that 
time.  Fi-om  the  sight  of  the  dying  man  and  the  revolver 
lying  near  at  hand,  the  officers  jumped  at  the  conclusion 
that  it  was  a  case  of  suicide,  and  made  no  effort  to  investi- 
58 
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gate  any  other  theory  which  might  have  accounted  for  the 
*i(^ath.  There  is  no  evidence  even  that  the  wound  was 
powder-burned,  SB  would  have  been  likely  had  it  been  in- 
flicted by  deceased's  own  hand.  A\Tiile  from  this  testi- 
mony we  can  readily  see  how  a  reasonable  mind  might 
infer  that  the  death  was  selMnflicted  and  with  suicidal 
intent^  yet  on  the  other  hand  we  think  it  would  not  be  an 
unwarranted  and  unreasonable  conclusion  from  all  the 
facts  and  circumstances  in  evidence  that  this  wound  might 
have  been  received  at  the  hands  of  another,  either  through 
accident  or  intention.  When  the  shot  was  fired  the  offi- 
cers who  were  north  of  the  deceased  could  not  have  seen 
him  even  if  he  had  been  standing  erect^  as  Maher  testified, 
because  of  an  elevation  or  "kind  of  hill"  between  theui. 
Now,  if  they  could  not  have  seen  Hardinger,  they  could 
not  have  seen  someone  else  standing  near  him,  and  if 
someone  did  stand  near  him  and  shoot  him,  either  inten- 
tionally or  accidentally,  such  person  could  have  dropped 
th(*  revolver  where  it  was  found,  skirted  the  underbrush 
down  to  the  south  bridge  of  the  island,  and  have  escaped 
in  the  growing  darkness  without  observation.  While  the 
memorandum  in  the  book  found  on  his  person,  and  the 
incident  of  his  partial  asphyxiation  by  gas,  might  each 
tend  to  suggest  the  probability  of  suicide,  yet  neither  nor 
both  of  these  incidents  conclusively  show  a  suicidal  intent^ 
and  the  business  failure  of  the  deceased  is  so  remote  from 
the  occurrence  as  to  throw  little  light  upon  it. 

It  is  urged  by  counsel  for  defendant  in  error  that  this 
case  falls  clearly  within  the  rule  recently  announced  by 
this  court  in  Sovereign  Camp  of  the  Woodmen  of  the 
World  V.  Hriiby,  70  Neb.  5.  In  this  case  it  w^as  held  that 
the  facts  and  circumstances  surrounding  the  death  of 
Hruby  so  clearly  and  unmistakably  pointed  to  suicide  that 
no  other  reasonable  conclusion  could  be  drawn  from  them, 
and  therefore  that,  as  a  question  of  law,  the  court  should 
have  directed  a  verdict  in  favor  of  the  defendant.  In  our 
judgment  there  is  a  well  defined  difference  between  the 
facts  and  circumstancs  suiTounding  Hruby's  dwtth  and 
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those  surrounding  the  death  in  the  case  at  bar.     In  the 
Hruby  case. the  evidence  shows  that  he  was  stronj^ly  at- 
tachedy  either  by  ties  of  kindred  and  lonjj^  association  or 
by  the  more  tender  ties  that  bind  the  diffc^rent  sexes  to- 
gether, to  a  young  lady,  Mary  Vlach,  who  was  the  bene- 
ficiary named  in  his  certificate;  that  while  working  in 
South  Omaha   he  received  a   telegram  announcing  the 
sudden  death  of  Mary  Vlach ;  that  on  receipt  of  this  mes- 
sage he  came  to  the  home  of  the  deceased  in  Cuming 
county;  that  when  informed  of  the  death  of  the  young 
lady  he  was  greatly  depressed  in  spirit,  and  that  his  de- 
pression continued  or  increased  when  informed  that  she 
had  died  by  her  own  hand.    While  the  mother  of  the  de- 
caused  young  lady  was  preparing  a  meal  for  Hruby  and 
the  members  of  the  family,  he  went  into  a  bedroom  and 
sat  down  on  a  bed  adjoining  the  one  on  which  the  young 
lady's  body  was  lying.     After  this  he  was  seen  by  the 
mother  walking  the  floor  in  the  kitchen  adjoining  this 
room.  In  a  few  minutes  the  mother  heard  a  shot,  ran  into 
the  room,  and  saw  Hruby  standing  in  front  of  the  dead 
girl  with  a  revolver  in  his  right  hand  and  a  bullet  wound 
in  his  head;  he  turned  partially  around,  ireeled  and  fell 
face  downward,  and  expired  almost  instantly.     In  this 
case,  as  said  by  Holcomb,  J.,  "the  question  for  considera- 
tion was  narrowed  to  the  proposition,  solely,  as  to  whether 
the  death  was  accidental  or  the  result  of  an  intentional 
taking  of  his  own  life.''     In  other  words,  it  was  clearly 
and  unmistakably  proved  that  Hruby  came  to  his  death 
from  a  pistol-shot  wound  fired  by  his  own  hand,  for  there 
was  no  one  else  in  the  room  alive  to  fire  the  shot.    So  that 
the  only  alternatives  were  either  accidental  or  intentional 
shooting  by  the  deceased,  and  the  conduct  of  the  deceased 
and   the   circumstances    surrounding   the   occurrence   so 
plainly  indicated  suicide  that  it  was  held  that  no  other 
reasonable  inference  could  be  draw^n.    Now  in  the  case  at 
bar  there  is  no  evidence  that  clearly  and  unmistakably 
shows  that  Hardinger  shot  himself,  nor  do  all  the  facts 
and  circumstances  relied  upon  to  show  a  suicidal  intent 
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point  to  this  motive  with  such  unerring  certainty  as  to 
exclude  every  other  reasonable  hypothesis.  In  Modern 
Woodmen  Accident  Ass'n  v.  Shryock,  54  Neb.  250,  this 
court  said: 

"In  our  opinion  the  question  of  what  is  the  proximate 
cause  of  death  in  an  action  like  that  now  under  considera- 
tion, is  a  question  of  fact  to  be  determined  by  the  jury 
from  a  consideration  of  the  evidence  and  the  determina- 
tion of  this  question  should  not  be  withdrawn  from  the 
jury  unless,  from  an  admitted  state  of  facts,  all  reason- 
able men  fairly  exercising  their  judgments  must  draw  the 
same  conclusion." 

The  legal  presumption  is  always  against  suicide,  and 
consequently  the  burden  of  proving  self-destruction  is 
upon  the  party  pleading  it.  Modern  Woodmen  of 
America  v.  Kozak,  63  Neb.  146 ;  Travelers  Ins,  Co,  v,  Mc- 
Conkey,  127  U.  S.  661;  Schultz  v.  Insurance  Co.,  40  Ohio 
St.  217.' 

In  Modern  Woodmen  of  America  v.  Kozak,  supra,  it 
was  said  by  this  court: 

"In  the  case  of  Leman  v.  Manhattan  Life  Ins.  Co.^  46 
La.  Ann.  1189,  it  is  said:  ^In  such  action,  when  the  de- 
fense is  self-destruction,  the  burden  of  proof  is  on  the  in- 
surer to  establish  the  suicide,  and  when  circumstantial 
evidence  only  is  relied  on,  the  defense  fails,  unless  the 
circumstances  exclude  with  reasonable  certainty  any 
hypothesis  of  death  by  accident  or  by  the  act  of  another.' 
Travelers  Ins.  Co.  v.  NitterhousCy  11  Ind.-App.  155;  Jones 
V.  United  States  Mutual  Accident  Ass%  92  la.  652.  In 
the  last  cited  case  it  is  said :  'TMiere,  in  an  action  on  an 
accident  policy,  it  appears  that  the  insured  was  killed 
by  a  pistol  shot,  the  burden  is  on  the  insurer  to  show  that 
the  shot  was  not  accidental.^ " 

We  think  that  under  the  facts  proved  in  this  case  rea- 
sonable minds  might  draw  different  conclusions  as  to 
whether  the  death  of  Hardinger  was  self-inflicted  with 
suicidal  intent  or  whether  it  resulted  from  other  causes. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
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triot  court  be  reversed  and  the  cause  remanded  for  further 
proceed  in j!:s  in  conformity  with  this  opinion. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed 
and  th(*  cause  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 

Reversed. 

The  following  opinion  on  rehearing  was  filed  April  5, 
1905.  t/udf/mcnt  of  reversal  vacated.  Judgment  of  dis- 
trict court  affirmed: 

1.  Insurance:  Action  on  Certificate:  Bubden  of  Proof.     In  an  action 

on  a  beneficiary  certificate,  or  a  life  insurance  policy,  where  the 
company  or  association  alleges  suicide  as  a  defense,  the  burden 
of  proof  is  on  the  defendant  to  establish  that  fact  by  a  pre- 
ponderance of  the  evidence. 

2.  Presumption:  Evidence.    The  presumption  in  such  a  case  that  a 

sane  person  will  not  destroy  his  own  life  is  a  rebuttable  one  and 
must  yield  to  proof  of  physical  facts  clearly  incofnsistent  with  it. 

3.  :  .  Competent  proof  of  facts  and  circumstances  sur- 
rounding and  connected  with  the  death  of  the  assured  which  point 
clearly  and  unmistakably  to  the  conclusion  that  he  took  his  own 
life,  and  which  exclude  all  reasonable  probability  of  death  by 
murder  or  accident,  is  sufllcient  to  overcome  and  destroy  the  pre- 
sumption above  mentioned,  and  establish,  at  least  prima  facie, 
the  defense  of  suicide. 

4.  Directing  Verdict.     If  nothing  is  shown  by  either  party  inconsistent 

with  the  proof  of  such  facts,  it  is  the  duty  of  the  trial  court  to 
direct  the  jury  to  return  a  verdict  for  the  defendant.  Sovereign 
Camp  of  the  Woodmen  of  the  World  v.  Hruhy,  70  Neb.  5,  followed. 

Barnes,  J. 

This  case  is  before  us  a  second  time  for  our  considera- 
tion. In  an  opinion,  ante,  p.  8(50,  written  by  Mr.  Com- 
missioner Oldham,  and  approved  by  the  court,  it  was  held 
that  the  trial  court  erred  in  directing  a  verdict  for  the  de- 
fendant below.     A  rehearing  was  allowed,  the  case  has 


870  NEBRASKA  REPORTS.  [You  72 

Hardingf^r  t.  Modern  Brotherhood  of  America. 


been  rearj»iuHl,  and  the  same  qiK^stion  is  again  presi^nfed 
for  our  i'oiisideration.  Our  former  opinion  c^outains  a 
full  and  complete  statement  of  the  pleadings,  from  which 
it  appears  that  the  defense  of  suicide  was  the  only  issue 
tendered  for  trial  in  the  court  below.  On  that  question 
the  burdc^n  of  proof  was  on  the  defendant.  Modern  Wood- 
men of  America  v.  Kozak,  63  Neb.  146;  Travelers  Tn^.  Co, 
17.  McCoiikcy,  127  U.  S.  661,  8  Sup.  Ct.  Rep.  1360,  32  L. 
ed.  308;  Schultz  v.  Insurance  Co,,  40  Ohio  St.  217,  48  Am. 
Rep.  676.  Examining  the  record,  in  view  of  this  rule,  we 
find  that  it  discloses  that  one  Gwrge  S.  Hardinger  joined 
the  association  on  the  8th  day  of  x\pril,  1899,  and  that  at 
a  later  date  a  beneficiary  certificate  was  issued  to  him  in 
favor  of  his  minor  son;  that  he  was  found  dead,  or  in  a 
dying  condition,  on  Wooded  Island,  in  Jackson  Park,  in 
the  city  of  Chicago,  on  the  evening  of  April  5,  1902.  On 
the  trial  in  the  district  court  it  was  shown  by  the  associa- 
tion, in  support  of  its  defense,  that  the  deceased  was  in 
charge  of  a  bank  in  Overton,  Nebraska,  from  1895  to 
1899;  that  early  in  the  latter  year  he  became  a  defaulter 
for  soiiu'thing  like  $30,000,  and  was  discharged  from  "his 
position  for  that  reason;  that  he  never  made  his  shortage 
good,  but  was  not  prosecuted  criminally,  nor  was  he  un- 
duly pn\ssed  for  the  payment  of  his  shortage,  because  of 
his  n^lationship  to  the  owners  of  the  bank;  that  later  on 
in  that  year  he  moved  to  Chicago,  rented  rooms  in  a  flat  at 
uumb(*r  6,448  Armour  Avenue,  in  Englewood,  a  suburb 
of  that  city,  and  established  his  residence  there;  that 
after  h(»  lost  his  position  with  the  bank  he  was  despondent 
and  troubled  about  his  business  matters;  that  in  June, 
1901,  while  his  wife  was  visiting  her  par^^nts  at  Tinley 
Park,  al)out  25  miles  from  Chicago,  and  wliile  he  was  alone 
in  his  house,  he  waA  overcome  by  escaping  gas.  He  was 
found  by  the  postman,  who  called  a  physician,  and  he  was 
i"esuscitated.  He  was  ill  from  the  effects  of  his  a*sphyxia- 
tion  for  a  considerable  time;  was  treated  by  one  Dr. 
Lovewell,  and  it  appears  he  recovercnl  from  that  illness  in 
about  six  weeks.    When  asked  by  the  doctor  on  one  oc- 
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easion  as  to  how  the  matter  occurred,  he  refused  to  make 
any  explanation  of  it;  that  when  the  same  question  was 
asked  him  by  his  wife,  he  informed  her  he  did  not  know 
anything  about  it.  From  that  time  until  his  death  it 
appears  that  he  was  ill  at  times;  that  in  August,  1901, 
he  was  troubled  with  hallucinations ;  and  believed  that  his 
child  had  been  taken  away.  He  thereupon  left  home  in 
search  of  it,  being  gone  about  two  days.  It  was  also 
shown  that  it  was  his  habit  to  go  to  the  city  every  morning 
to  amuse  himself,  and  remain  there  until  time  for  the 
evening  meal ;  that  he  was  without  employment,  but  had, 
in  a  great  measure,  recovered  his  physical  health  at  the 
time  of  his  death.  His  co^dition  can  best  be  explained  by 
quoting  the  evidence  of  his  wife : 

Q.  After  he  was  sick  in  June  he  never  went  to  work 
again  as  bookkeeper,  did  he? 

A.  He  did  not. 

Q.  And  after  he  was  sick  in  June  he  was  confined  to  the 
house  for  some  time,  wasn't  he? 

A.  A  few  days. 

Q.  And  he  was  under  the  care  of  the  doctor  for  some 
time,  was  he  not? 

A.  In  June? 

Q.  Yes,  and  until  along  in  October,  he  was  still  doctor- 
ing with  Dr.  Lovewell,  wasn't  he? 

A.  I  don't  know ;  I  don't  remember. 

Q.  And  in  August  he  was  under  the  delusion  that  his 
son  was  stolen? 

A.  At  that  time,  yes. 

Q.  And  from  that  time  on  did  he  go  down  town  every 
day? 

A.  He  was  in  the  house  about  a  week  until  he  was  well 
again,  and  he  went  down  town  every  day. 

Q.  That  was  after  he  was  wandering  around? 

A.  Yes. 

Q.  Then  he  would  go  down  town? 

A.9   JL  es. 

Q,  Do  you  know  what  he  went  down  for? 
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A.  Just  went  down  for  pastime. 

Q.  Went  down  for  pastime? 

A.  That's  what  he  said. 

Q.  Now  you  say  after  that  time  in  August,  w^hen  he  was 
away  a  day  and  a  half,  after  he  got  well  he  was  all  right 
mentally.    Do  you  mean  that? 

A.  He  was  all  right,  but  he  was  sick. 

Q.  Well  mentally? 

A.  Well,  I  think  he  was  at  times. 

Q.  You  think  he  was  at  times? 

A.  Most  of  the  time. 

Q.  A  part  of  the  time  he  was  mentally  unbalanced? 

A.  Well,  I  wouldn't  call  it  unbalanced. 

Q.  Under  depression? 

A.  Well,  he  was  dizzy. 

Q.  And  along  toward  evening  he  would  have  fits  of 
melancholia,  or  depression? 

A.  No,  he  was  the  sanie  all  the  time,  but  suflFered  from 
insomnia;  couldn't  sleep. 

It  further  appears  that  on  the  morning  of  April  5, 1902, 
Hardinger  left  his  house  and  went  to  the  city  as  usual; 
that  at  about  seven  o'clock  that  evening  two  policemen, 
who  were  on  duty  on  what  is  called  Wooded  Island,  in 
Jackson  Park,  heard  a  shot  fired  at  the  distance  of  from 
100  to  200  yards  from  them,  and  hurried  immediately  to 
the  place  from  whence  the  sound  came  to  ascertain  its 
cause.  They  found  Hardinger  lying  on  his  back  by  the 
side  of  a  log;  his  blood  and  brain  oozing  from  a  wound 
inflicted  by  a  pistol  shot  on  the  right  temple  at  the  edge  of 
the  hair  line  in  front  of  the  ear;  the  wound  was  blackened 
around  its  edge  where  the  bullet  entered;  a  revolver  lay 
at  his  right  hand  with  three  cartridges  in  its  chamber,  one 
of  which  had  been  recently  discharged,  and  the  smell  of 
powder  smoke  still  lingered  about  the  place.  A  careful 
examination  disclosed  no  footprints  or  traces  of  the 
presence  of  any  other  human  being  near  the  body,  or  in 
that  immediate  vicinity;  his  clothing  was  undisturbed; 
his  watch,  ring,  purse  and  other  effects  were  found  on 
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his  person,  and  in  his  vest  pocket  was  a  memorandum  book 
in  which  his  name  and  address  were  written.  This  mem- 
orandum book  had  written  in  pencil  with  his  own  hand 
upon  the  first  leaf  or  page,  lengthwise  thereof,  the  w^ords: 
"There  is  nothing  to  tell ;  simply  weary /^  The  book  con- 
tained no  other  writing  of  any  kind,  and  Hardinger  died 
without  regaining  consciousness.  The  testimony  also 
showed  that  no  other  person  was  present  on  that  part  of 
the  island ;  that  if  there  had  been  any  other  person  in  that 
vicinity  the  officers  could  have  seen  him. 

With  the  foregoing  facts  established  by  the  evidence  the 
district  court,  on  the  motion  of  the  defendant  association, 
directed  the  jury  to  return  a  verdict  in  its  favor,  and  the 
only  question  for  our  consideration  is,  was  such  direction 
error?  It  may  be  stated  at  the  outset  that  self-destruction 
is  not  to  be  presumed.  In  other  words,  the  prc^sumption 
arising  from  the  general  conduct  of  mankind  is  that  a 
sane  person  will  not  destroy  his  own  life.  Rut  this  is  a 
rebuttable  presumption,  and  easily  yields  to  physical  facts 
clearly  inconsistent  with  it.  It  is  not  proof,  nor  does  it 
stand  in  the  way  of  proof,  and  when  sufficient  evidence  is 
introduced  to  overcome  this  legal  presumption  it  disap- 
pear. On  mature  reflection  we  are  of  unanimous  opinion 
that  the  proof  in  this  case  clearly  overthrows  the  presump- 
tion above  mentioned,  and  excludes  all  probability  of 
death  by  accident  or  by  the  hand  of  another.  The  undis- 
put(Hl  facts  and  circumstances  in  this  case  lead  naturally 
and  rationally  to  but  one  inference,  and  that  is  that 
Oeorge  S.  Hardinger  shot  himself  intentionally.  It  seems 
to  us  that  no  other  fair,  just  or  reasonable  conclusion  is 
possible.  When  the  facts  naturally  and  reasonably  lead 
the  mind  to  but  one  conclusion,  there  must  be  some- 
thing in  the  circumstances,  something  somewhere  in 
the  evidence,  to  suggest  murder  or  accident.  No  circum- 
stances can  be  pointed  out  consistent  with  the  use  of  the 
weapon,  for  some  unexplainable  purpose,  from  which  ac- 
dental  shooting  probably  resulted.  To  indulge  in  such  in- 
ference is  to  engage  in  fanciful  conjecture.     The  basis  of 
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such  a  conclusion  is  not  to  be  found  in  the  evidence,  but 
if  it  exists  at  all  it  is  altogether  outside  of  it,  and  is  a 
gue«s,  a  surmise  or  a  conjecture.    No  fact  or  circumstance 
can  bo  p',)int(Kl  out  in  the  evidence  which  indicates  that  the 
use  made  of  the  revolver  by  Hardinger  was  accidental; 
and  th(^re  is  nothing  in  the  record  from  which  a  presump- 
tion of  death  bv  murder  can  be  justified.    There  is  no  con- 
flict in   tho  evidence.     It  all  points  unmistakably   and 
clearly  to  d(  ath  by  suicide.    Any  other  conclusion  would 
outrage  all  rc^ason.    And  had  the  question  been  left  to  the 
jury,   and   had   that  body    found  otherwise,   its  finding 
would  have  been  set  a-side  as  against  the  evidence.    A  ver- 
dict of  the  jury  for  the  plaintiflf  in  this  case  would  have 
had  no  basis  except  mere  conjecture.    In  such  a  case  it  is 
the  duty  of  th(^  court  to  treat  the  matter  in  question  as  one 
of  law,  and  dircnit  the  proper  verdict.    Sovereign  Camp  of 
ihc  Wooihnrn  uf  the  World  v.  Hruhy,  70  Neb.  5. 

The  rule  is  woU  established  that,  if,  from  the  undisputed 
fact*s,  diflferi^iit  minds  may  not  honestly  reach  different 
conclusions  without  reasoning  irrationally,  it  is  not  error 
for  the  trial  coui-t  to  withdraw  the  case  from  the  consider- 
ation of  the  jury,  and  direct  a  verdict  consistent  with  the 
facts.  Knapi)  i\  Jones,  50  Neb.  490;  Shii'erick  v.  Chm- 
ning  Co,,  58  N(^b.  29.  In  this  case  different  minds  cannot 
arrive  at  (lilTc^ront  conclusions.  The  evidence  points 
clearly  and  uii((|uivocally  to  suicide.  In  order  to  reach 
any  other  conclusion  one  must  go  outside  of  the  record  and 
resort  to  uu^n'  speculation  or  conjecture.  Our  formar 
opinion  followcnl  Modern  Woodmen  of  America  v.  Kozak, 
63  Neb.l4(),  which  counsel  for  the  plaintiff  insist  is  in  point 
and  authority  for  our  present  decision.  An  examination 
of  that  case  sliows  that  nearly  all  the  facts  and  circum- 
stances tended  strongly  to  prove  that  Kozak  came  to  his 
deatli  by  his  own  hand.  It  was  shown,  however,  beyond 
question,  that  the  bullet  which  was  taken  from  the  wound 
in  Kozak's  head,  and  which  evidently  caused  his  death,  was 
several  siz(>s  smaller  than  the  caliber  of  the  revolver  which 
was  found  near  his  body,  and  could  not  have  been  fired 
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from  that  weapon.  If  such  proof  had  been  made  in  the  ease 
at  bar,  or  if  there  was  any  competent  evidence  to  dispute 
the  testimony  offered  by  the  defendant  in  proof  of  its  de- 
fense of  suicide,  an  entirely  different  question  would  have 
been  presented.  In  such  a  case  the  court  should  submit 
the  question  of  fact  to  the  jury;  while  in  the  case  at  bar 
there  was  no  dispute  as  to  the  facts,  and  the  whole  matter 
was  properly  treated  as  a  question  of  law. 

We  are  now  of  opinion  that  the  district  court  did  not 
err  in  directing  the  jury  to  return  a  verdict  for  the  de- 
fendant, and,  for  that  reason,  our  former  judgment  is 
vacated  and  the  judgment  of  the  district  court  is  in  all 
things 

Affirmed. 


Michael  Paurell,  appeij^nt,  v.  Austin  Bouck  et  al., 

appellees. 

Filed  DECKiiBEB  21, 1904.    No.  13,637. 

1.  Equity.    One  who  fails  through  culpable  inertness  to  make  inquiry 

when  it  is  his  duty  to  itiquire,  and  by  reason  of  such  failure 
loses  a  valuable  right,  is  not  entitled  to  relief  in  equity  on  the 
ground  of  mistake.  Farrell  v.  BoucK  60  Neb.  771,  followed  and 
approved. 

2.  Judgment:  Review:  Law  of  the  Case.    Judgment  of  the  district 

court  examined,  and  held  to  be  in  conformity  with  the  "rule  of 
the  law  of  the  case"  as  established  on  its  former  hearing  in  this 
court. 

Appeal  from  the  district  court  for  Dixon  county :  Guy 
T.  Oraves,  Judge,    Affirmed. 

J.  J.  McCarthy,  for  appellant. 

William  P.  Warner ,  contra, 

Oldham,  C. 

This  was  a  suit  in  equity  instituted  by  plaintiff  in  the 
district  court  for  Dixon  countv  for  the  purpose  of  rein- 
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stating  and  enforcing  in  favor  of  plaintiff,  Michael  Far- 
rell,  a  real  estate  mortgage,  which  it  was  all^^  had  been 
canceled  and  released  of  record  through  a  mistake  of  fact. 
The  original  action  was  begun  in  the  year  1894,  and  has 
been  twice  reviewed  by  this  court.    At  the  iSrst  hearing  of 
the  cause  in  the  district  court,  a  judgment  was  rendered 
in  favor  of  plaintiff  for  the  relief  prayed  for  in  his  petition. 
This  judgment  was  reviewed  on  appeal  in  this  court  in 
the  case  of  Farrell  v.  Bouck,  60  Neb.  771,  and  the  judg- 
ment of  the  district  court  was  reversed  and  the  cause  re- 
manded, because  "the  cause  of  action  pleaded  was  not,  on 
the  trial,  established  by  the  proof."    On  a  rehearing  this 
opinion  was  adhered  to  in  an  opinion  by  Norval,  C.  J- 
Farrell  v.  Bouckf  61  Neb.  874,  During  the  pendency  of  the 
action  on  the  first  appeal,  defendant  Rysm  departed  this 
life,  and  the  cause  was  revived  against  his  personal  rep- 
resentative.   ^\Tien  a  new  trial  was  had  in  conformity  with 
the  judgment  of  this  court  on  the  first  appeal,  plaintiff 
amended  his  petition,  charging  in  addition  to  the  false 
representations  of  defendant  Eyan  the  further  all^ation 
that  he  had  been  deceived  and  misled  by  the  representa- 
tions of  defendant  Bouck  into  releasing  the  mortgage, 
without  making  a  full  examination  of  the  records  of  Dixon 
county.     On  issues  joined  on  this  amended  petition,  the 
court  found  for  the  defendants,  and  plaintiff  brings  the 
cause  here  for  review  on  appeal. 

The  material  facts  underlying  the  controversy  are  that 
in  May,  1894,  plaintiff  Farrell  and  defendant  Ryan  signed 
a  note,  as  sureties,  for  defendant  Bouck,  who  was  the 
father-in-law  of  plaintiff  Farrell.  Defendant  Ryan  had  a 
mortgage,  executed  by  defendant  Bouck  on  a  lot  and 
small  store-house  in  the  village  of  Allen,  Dixon  county, 
assigned  to  him  for  indemnification  of  his  suretyship  on 
the  note.  At  or  near  the  time  this  note  matured,  plaintiff 
Farrell  agreed  with  his  father-in-law,  defendant  Bouck, 
that  he  would  pay  off  and  satisfy  the  note,  if  defendant 
Bouck  would  deed  him  the  village  property  covered  by 
Ryan's  mortgage.    This  Bouck  agreed  to  do.    Farrell  no- 
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tified  his  cosurety  Eyan,  who  assiguiHl  him  the  indemnify- 
ing iu()rti:;:a^e.  After  procuring  the  assignment  of  the 
mortgage^,  phiintiff  took  a  warranty  dcH?d  to  the  premises, 
duly  execute d  by  defendant  Boiick  and  wife,  and  paid  the 
not^^  In  a  short  time  after  this  he  went  down  to  Ponca, 
the  county  seat  of  Dixon  county,  and  asked  the  county 
clerk,  who  was  ex  officio  register  of  deeds  of  the  county, 
to  make  an  examination  of  the  title  of  the  viUage  prop- 
erty describcxl  in  his  deed.  The  clerk  did  this,  and  found 
the  prop(*rty  cle^r  of  ail  liens,  so  far  as  the  records  of  his 
office  discloscHl,  except  the  mortgage  which  had  been  as- 
signed to  i)laintiff.  riaintilT  tlu^n  went  to  the  county 
treasurer  and  had  an  examination  made  of  the  tax  liens. 
He  then  r(»l(*ascd  his  mortgage  and  filed  his  deed  for  rc\;ord, 
without  making  any  examination  for  judgment  liens  in 
the  office  of  the  clerk  of  the  district  court  of  the  county. 
It  afterwards  developed  that,  at  the  time  the  mortgage  was 
released  and  the  deed  filed  for  record,  there  wajs  a  judgment 
lien  in  favor  of  defendant  Ryan  and  against  defendant 
Bouck  on  record  in  the  office  of  the  clerk  of  the  district 
court.  It  was  for  the  purpose  of  having  the  mortgage  re- 
instated, and  the  rel(*ase  canceled,  and  this  judgment  lien 
in  favor  of  defendant  Ryan  declared  a  subsequent  and 
junior  incumbrance,  that  this  action  was  instituted.  The 
only  material  diflerence  in  the  testimony  adduccnl  at  the 
last  hearing  and  that  reviewed  on  the  former  appeal  is 
that,  at  the  last  heiiring  of  the  cause,  the  court  excluded 
all  evidence  olVered  tending  to  show  that  defendant  Ryan 
had  stated  to  plaintiff  that  he  had  no  other  lien  against 
the  land  of  defendant  Bouck,  except  the  mortgage  which 
he  transferred  to  plaintiff.  It  was  for  lack  of  this  testi- 
mony and  a  finding  thereon  that  the  cause  was  reversed  at 
i\\^  first  hearing;  and  the  evidence  olt'ered  on  this  question 
at  the  last  hearing  was  excluded  by  the  trial  court  on  the 
ground  that  it  was  a  conversation  with  a  dead  man.  On 
appeal  we  cannot  examine  any  errors  of  tlM>  trial  court  in 
the  admission  or  exclusion  of  testimony,  but  rather  try  the 
case  de  novo  on  the  testimony  admitted.    Under  this  view, 
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we  cannot  see  how  we  can  avoid  the  rule  of  the  law  of  the 
case  as  determined  between  the  parties  on  the  first  hearing 
in  this  court  as  now  controlling  this  action.  It  is  true 
that  at  the  last  trial  plaintiff,  under  the  allegation  of  his 
amended  petition,  introduced  evidence  tending  to  show 
that  defendant  Bouck  told  him,  plaintiff,  when  he  de- 
livered the  deed  to  him,  that  there  was  no  other  liens  that 
he  knew"  of  against  the  proi)erty,  except  the  mortgage;  but 
the  evidence  shows  that  plaintiff  did  not  rely  on  this  rep- 
resentation alone;  but  that,  on  the  advice  of  one  Kearney, 
he  went  to  the  county  seat  of  the  county  to  have  an  ex- 
amination made  for  liens  against  the  property,  and  that 
he  did  make  a  partial  but  incomplete  examination  of  the 
records  for  such  information.  At  the  former  hearing  (61 
Neb.  874),  we  said:  "One  who,  through  culpable  inert- 
ness, fails  to  make  inquiry  when  it  is  his  duty  to  do  so,  is 
not  in  a  position  to  have  a  release  of  a  mortgage  canceleil 
on  the  ground  of  mistake,"  We  are  therefore  of  the  opin- 
ion that  the  judgment  of  the  trial  court  on  the  evidence 
admitted  is  in  strict  conformity  with  the  law  of  this  case 
as  established  on  the  first  hearing  in  this  court;  and  we 
recommend  that  it  be  adhered  to  and  the  judgment  of  the 
trial  court  affirmed. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  trial  court  is 

Affirmed. 


Humphrey  Habdwake  Company  v.  Chables  M.  Herrick.* 

Filed  Dbcembbb  21, 1904.    No.  13,673. 

1.  Promissory  Note:  Altebation.  The  alteration  of  a  negotiable 
promissory  note,  after  delivery,  by  filling  in  blanks  left  therein, 
where  there  is  nothing  on  the  face  of  the  note  to  indicate  such 


♦  Rehearing  denied.    See  opinion,  p.  881,  post. 
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alteration,  will  not  invalidate  the  note  in  the  hands  of  a  bona  fide 
endorsee,  for  value,  before  maturity,  and  without  notlco  of  such 
change.  «. 

2.  Negligence:  Equity.  If  the  negligence  of  one  influences  and  in- 
duces an  act  whereby  an  innocent  man  is  injured,  the  culpable 
party  must  sustain  the  loss.  Yocum  v.  Smith,  63  111.  321,  followed 
and  approved. 

Error  to  the  district  court  for  Lancaster  county :  Lin- 
coln Frost,  Judge.    Affirmed. 

C.  0.  Whedon,  for  plaintiJBf  in  error. 

Wilson  &  Brown,  contra, 

Oldham,  C. 

This  was  a  suit  by  an  innocent  holder,  for  value,  of  a 
promissorj'  not(^  executed  by  the  Humphrey  Hardware 
Company,  a  copartnership,  for  $2,500,  due  90  days  after 
date,  and  bearing  int(a*est  at  the  rate  of  10  per  cent.  The 
defense  interposi^l  was  that  the  note  had  been  fraudulently 
altered  by  the  payw  by  inserting  in  the  blank  spaces  the 
rate  and  date  of  interest,  and  i)lace  of  payment.  It  was  ad- 
mitted that  the  note  was  properly  executed  and  delivered  by 
the  defendant,  Humphrey  Hardware  Company,  to  Francis 
B.  Chapman,  the  payee  named  therein.  It  was  admitted  that 
the  note  was  written  by  the  payee,  and  that  the  blanks 
were  also  filled  by  him,  so  that  the  note  stood  fair  on  its 
face  at  the  time  it  was  purchased  by  the  plaintiff  in  the 
court  below.  There  was  a  direct  conflict  in  the  testimony 
of  Chapman,  the  payee,  and  Wheeler,  the  secretary  and 
treasurer  of  the  defendant  company,  as  to  whether  the 
blanks  in  the  note  Avere  filled  before  or  after  the  delivery 
of  the  note  to  the  payee.  It  was  clejirly  (\stablished,  how- 
ver,  that  when  the  note  was  negotiated  the  blanks  had  all 
been  filled,  and  that  the  written  portion  of  the  note  and  the 
blanks  for  rate  of  interest,  date  of  interest,  and  place  of 
payment  were  all  in  the  same  handwriting.  On  issues 
thus  joined,  there  was  a  trial  to  a  jury  in  the  court  below, 
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a  yerdict  for  plaintiff^  and  defendant  brings  error  to  this 
court. 

The  facts  clearly  proved  surrounding  the  execution  and 
delivery  of  the  note  were  that  Chapman,  the  payee  named 
in  the  note,  was  the  business  manager  of  defendant  com- 
pany ;  that  the  company  was  in  need  of  money,  and  Chap- 
man offered  to  advance  |2,500  for  the  use  of  the  company 
if  defendant  would  give  him  a  note  for  such  sum.  The 
company  accepted  the  proposition,  and  directed  the  ex- 
ecution of  a  note,  which  was  accordingly  done  by  the  sec- 
retary and  treasurer  of  the  company.  That  on  the  execu- 
tion and  delivery  of  the  note  the  payee.  Chapman,  took  the 
note  to  the  Columbia  National  Bank  and  negotiated  it  as 
collateral  security  to  his  own  note  for  the  purpose  of  pro- 
curing the  money,  which  was  accordingly  done,  and  the 
money  was  thereupon  turned  over  to  the  defendant  com- 
pany. The  only  conflict  in  the  testimony  is  as  to  when 
the  three  blanks  in  the  note  were  filled,  whether  before 
its  delivery  to  Chapman  or  after ;  however,  there  is  no  con- 
flict in  the  testimony,  which  clearly  establishes  that  the 
blanks  had  all  been  filled  before  the  note  was  negotiated. 
The  trial  court,  after  allowing  the  witnesses  to  go  fully 
into  the  entire  transaction  leading  up  to  the  execution  and 
delivery  of  the  note,  submitted  the  cause  to  the  jury  on  an 
instruction  which  told  it,  in  substance,  that,  if  the  jurors 
believed  from  the  evidence  that  the  alteration  in  the  rate 
and  the  time  of  drawing  interest  was  made  after  the  de- 
livery of  the  note  by  the  defendant  company  to  the  payee, 
without  the  knowledge  or  consent  of  the  defendant,  then 
they  should  find  for  the  defendant.  This  instruction,  we 
think,  was  all  if  not  more  than  defendant  was  entitled  to 
under  the  evidence  contained  in  the  record- 
.  -  It  se(nns  to  be  well  supported  by  the  authorities  that  the 
alteration  of  a  promissory  note,  after  delivery,  by  filling 
the  blanks  left  therein,  where  there  is  nothing  on  the  face 
of  the  note  to  suggest  an  alteration,  will  not  invalidate  the 
note  in  the  hands  of  a  hona  fide  endoi-see,  for  value,  before 
maturity,  and  without  notice  of  such  alteration.    The  rea- 
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son  of  this  rule  is  that,  where  the  maker  of  a  note  signs 
it  and  delivers  it  to  the  payee,  with  blank  spaces  in  the 
note  for  the  rate  of  interest,  the  time  of  maturity,  or  the 
place  of  payment,  he  will,  in  a  contest  with  an  innocent 
purchaser  of  the  paper,  before  maturity,  and  for  value,  be 
held  to  have  authorized  the  payee  to  fill  in  the  blank 
spaces,  unless  the  paper  on  its  face  bears  evidence  of  mu- 
tilation or  alteration.  Or,  as  was  said  by  the  supreme 
court  of  Illinois,  in  the  case  of  Yocum  v.  Smith,  63  111.  321 : 

"If  the  note  had  been  altered,  the  maker  has  acted  with 
too  gross  carelessness  to  be  entitled  to  protection.  The 
purchaser  is  entirely  innocent,  and  not  even  a  suspicion 
of  his  good  faith  is  created — nothing  to  show  that  he  had 
any  notice  of  anything  wrong.  The  maker  placed  it  in  the 
power  of  another  to  do  an  injury,  and  if  any  loss  results, 
he  must  suffer  who  is  the  cause  of  it.  If  the  n^ligence  of 
one  influences  and  induces  an  act  whereby  an  innocent 
man  is  injured,  the  culpable  party  must  sustain  the  loss." 

Under  this  view  of  the  case,  no  other  judgment  than  that 
rendered  in  the  court  below  could  have  been  sustained 
either  under  the  law,  the  evidence  or  the  conscience  of 
the  transaction,  and  we  therefore  recommend  that  the 
judgment  of  the  district  court  be  aflSrmed. 

Ames  and  Lbtton,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 

The  following  opinion  on  motion  for  rehearing  was  filed 
March  23,  1905.    Motion  overruled: 

Feb  Curiam: 

Conceding  all  that  is  claimed  by  the  plaintiff  in  error 
with  reference  to  the  alleged  alteration  of  the  instrument 
sued  on,  it  would  not  be  a  material  alteration  in  thi*  sense 
51) 
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that  the  instrument  would  be  void  in  the  hands  of  a  good- 
faith  purchaser,  for  value,  before  maturity.     The  allied 
alteration  consisted  only  in  filling  the  blanks  in  the  note 
sued  on  by  inserting  therein  the  rate  of  interest,  the  date 
from,  which  inten»st  was  to  begin  to  run,  and  the  place  of 
payment.     The  note  was  written  by  the  payee,  and  the 
blanks  filled  at  the  time  or  immediately  after  its  execution, 
and  before  its  negotiation.    The  right  of  the  holder  to  fill 
these   blanks   is  under   an   implied   authority    given    by 
the  maker,  and,  when  the  note  has  passed  into  the  hands 
of  an  innocent  third  party,  this  implication  of  authority 
becomes  conclusive,  and  the  instrument  is  a  valid  and  en- 
forceable one  against  the  maker.    This  rule  is  abundantly 
supported  by  the  authorities  collated  in  a  monographic 
note  to  Burgess  &  Co.  v.  Blake,  128  Ala.  105,  86  Am.  St. 
Rep.,  note  9,  p.  107. 

In  Hurlhut  v.  Hall,  39  Neb.  889,  it  is  not  made  clearly 
to  appear  whether  the  ins(*rtion  of  the  rate  of  intert^t  was 
in  a  blank  left  for  that  purpose  when  the  note  was  de- 
livered, or  whether  it  was  by  an  interlineation  which  would 
be  apparent  upon  the  face  of  the  note.  If  the  note  is  com- 
plete upon  its  face  when  it  is  delivered,  and  material  mat- 
t(*rs  are  inserted  in  the  note  thereafter,  such  additions  to 
the  note  would  constitute  an  alteration,  although  it  was 
not  apparent  from  an  inspection  of  the  note  itself  that  the 
additions  thereto  had  been  made  after  the  delivery  of  the 
note. 

The  motion  for  a  rehearing  is  denied. 

Motion  overruled. 
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GteORGE  W,  Clark  v.  Interstate  Independent  Telephone 

Company. 

Filed  December  21, 1904.    No.  13,680. 

1.  Cities:  Faanchise:  Injunction.    A  taxpayer  of  a  city  cannot  main- 

tain a  suit  to  prevent  the  city  from  granting  a  franchise  to  a 
telephone  company,  unless  the  franchise  constitutes  such,  a 
wrongful  squandering  or  surremderlng  of  the  money  or  prop- 
erty of  the  city  that  taxation  will  be  increased  thereby. 

2.  Franchise:  Fraud:  Remedy.    The  remedy  to  set  aside  a  franchise 

irregularly  or  fraudulently  granted,  where  the  party  to  whom 
it  has  been  granted  is  in  the  exercise  of  the  privileges  it  confers, 
is  by  quo  warranto  at  the  suit  of  the  state,  and  not  by  an  equitable 
action  at  the  suit  of  private  parties. 

Error  to  the  district  court  for  Douglas  county :  George 
A-  Day,  Judge.    Affirmed. 

W.  W.  Morsman,  for  plaintiff  in  error. 

W.  C.  Lambert  and  T.  J.  Mahoney,  contra. 

Oldham,  C. 

Plaintiff  as  a  taxpayer  in  the  city  of  South  Omaha 
brought  this  action  for  the  purpose  of  having  a  franchise 
ordinance  granted  to  the  defendant  by  the  mayor  and 
council  of  the  city  of  South  Omaha  declared  void,  and  to 
have  defendant  restrained  from  proceeding  under  its  fran- 
chise and  occupying  the  public  streets  and  thoroughfares 
of  the  city  in  the  construction  and  installation  of  its  tele- 
phone system.  The  petition  is  carefully  drawn  and  quite 
lengthy,  setting  up  numerous  alleged  defects  in  the  pro- 
ceedings of  the  mayor  and  council,  both  in  the  passage  of 
the  ordinance,  and  in  the  notice  and  conduct  of  a  s])ecial 
election  called  for  the  purpose  of  subnilitiiif^  such  proi)()si- 
tion  U>  tli(»  voters  of  th(^  city.  Defcaidant  interposed  a 
deinuiTer  to  plaintiff's  petition,  which  was  sustained  by 
the  trial  court;  and  plaintiff  refusing  to  further  plead,  his 
petiticm  was  disiriissKl,  and  be  brings  error  to  this  coiirl. 
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There  is  no  claim  in  the  petition  that  any  of  the  lines  of 
the  defendant  company,  or  any  poles  erected  in  the  con- 
struction of  its  lines,  pass  over,  upon  or  near  any  streets 
upon  which  plaintiff's  property  abuts;  or,  in  other  words, 
there  is  no  claim  of  any  special  injury  to  plaintiff  or  his 
property,  which  would  not  be  shared  by  every  other  tax- 
payer of  the  city ;  nor  is  it  alleged  that  any  tax  has  been 
levied  or  any  contract  entered  into  by  the  city  with  the 
defendant  company  which  would  entail  any  liability 
against  the  taxpayers  of  the  city.  On  the  contrary,  it 
clearly  appears  from  the  allegations  of  the  petition  that 
an  annuity  of  flOO  a  year  for  the  first  five  years  of  the 
franchise,  and  of  |200  a  year  for  the  remaining  five  years, 
was  exacted  by  the  city  council  from  the  defendant  com- 
pany as  a  condition  of  the  granting  of  the  franchise  for  a 
period  of  10  years.  The  ordinance  alleged  against  in  the 
petition  makes  no  attempt  to  grant  an  exclusive  franchise 
for  the  purposes  therein  specified  to  the  defendant  com- 
pany, so  that,  if  plaintiff  has  any  right  simply  as  a  tax- 
payer to  maintain  this  cause  of  action,  it  must  be  founded 
either  on  the  proposition  that  the  mayor  and  council  of 
the  city  ai*e  without  any  original  right  or  authority  to 
grant  the  franchiKe  under  the  charter  and  ordinances  of 
the  city,  and  that  plaintiff  and  those  for  whom  he  sues 
will  be  injured  by  such  grant;  or  that  the  franchise  so 
granted  is  a  propc^rtv  right  held  in  trust  for  all  the  tax- 
payers of  the  city,  which  has  been  illegally  dissipated  by 
the  ordinance  allegofl  against.  On  the  first  proposition  it 
is  conceded  and  plainly  made  to  appear  by  the  charter  and 
ordinances  of  the  city  that  the  mayor  and  council,  under 
proper  proceedings,  had  and  have  the  right  to  grant  the 
franchise.  It  is  claimed,  however,  by  the  learned  counsel 
for  plaintiff  in  error,  that  the  franchise  right  granted  by 
the  ordinances  is  the  property  of  the  city,  which  has  been 
illegally  disposed  of  by  the  ordinance  alleged  against.  By 
the  law  governing  the  city  of  South  Omaha  (Laws,  1901, 
ch.  17,  sec.  172),  it  is  provided  as  follows: 

*'No  new  franchise  shall  hereafter  be  granted  or  any 
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oxtension  or  franchises  heretofore  granted,  be  lawful,  un- 
less an  annuity  to  the  city  be  provided,  based  upon  either 
a  fixed  reasonable  amount  per  year  or  a  percentage  of  the 
gross  earnings  of  such  franchise." 

Now,  it  is  clear  from  the  language  of  this  statute  that  a 
sound  discretion  was  intended  to  be  reposed  in  the  mayor 
and  council  of  the  city  in  determining  the  amount  of  the 
annuity  to  be  required,  and  that  the  only  limits  bounding 
this  discretion  are  that  it  must  be  "reasonable."  There 
is  no  contention  that  the  amount  fixed  for  the  annuity  in 
the  ordinance  alleged  against  is  unreasonable,  or  that  it  is 
a  less  amount  than  should  have  been  exacted;  but  the  con- 
tention is  that,  as  the  ordinance  and  the  preliminary  pro- 
ceedings leading  up  to  its  adoption  and  passage  were  ir- 
regular and  illegal,  it  stands  as  though  no  annuity  what- 
ever had  been  required.  We  do  not  think  this  position 
tenable,  because  it  seems  clear  that  the  defendant  company 
cannot  accept  a  franchise  from  the  city  council  providing 
for  the  payment  of  this  annuity,  and  enjoy  the  benefits  and 
immunities  of  the  franchise,  and  then  deny  its  liability  for 
the  payment  of  the  annuity  reserved,  even  if  there  had 
been  irregularities  in  the  passage  of  the  ordinance.  Con- 
sequently, plaintiff  as  a  taxpayer  is  not  threatened  with 
additional  liabilities  by  the  passage  of  the  ordinance,  but, 
on  the  contrary,  he  will  be  aided  by  the  amount  of  the 
annuity,  which  must  be  paid  annually  as  a  condition  of 
the  exercise  of  the  franchise.  Again,  the  franchise,  as 
before  pointcnl  out,  is  not  exclusive.  Consequently,  the 
storage  basin  of  the  city's  franchise  rights  has  not  been 
lowered  by  this  diversion. 

It  IS  true  that  this  court  has  extended  to  the  limits  the 
right  conferred  upon  a  taxpayer  on  his  own  behalf  to 
enjoin  municipal  or  other  public  oflScers  from  squandering 
public  funds,  or  entering  into  unauthorized  and  illegal  con- 
tracts, which  would  by  their  nature  increase  the  burden 
of  taxation.  We  have  also  in  proper  cases  permitted  tax- 
payers to  recover  public  moneys  illegally  squandered  and 
dissipated  by  the  wrongful  acts  of  public  oflBcials;  but  all 
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these  cases  rest  on  the  sound  principle  that  each  taxpayer 
has  such  an  individual  and  common  intercut  in  public 
funds  as  to  entitle  him  to  maintain  an  action  to  prevent 
their  unauthorized  appropriation. 

It  seems  to  be  well  established,  both  on  principle  and 
by  the  a!uthorities,  that  a  private  individual  suing  simply 
as  a  taxpayer  must  show  something  more  than  a  mere 
speculative  or  theoretical  wrong,  which  has  resulted  or 
will  result  from  a  mere  illegal  act  of  a  city  council,  to 
entitle  him  to  equitable  relief.  It  is  not  enough  that  the 
act  alleged  against  is  simply  illegal,  but  it  must  also 
apiK^ar  that  the  illegal  act  will  result  in  the  invasion  or 
(U^truction  of  a  distinctive  right  belonging  to  the  party 
maintaining  the  action,  or  to  the  body  of  citizens  for 
whom  he  sues.  Injunction  by  a  taxpayer  is  not  the  remecly 
to  t(*st  the  usurpation  of  a  fi'anchise  by  a  corporation.  In 
Linden  Land  Co,  i\  Milwaukee  Electric  R.  d  L.  Co,,  107 
Wis.  493,  it  wa«  held  in  a  most  careful  and  exhaustive 
opinion,  by  Winslow,  J.,  that  a  taxpayer  of  a  city  cannot 
maintain  a  suit  to  prevent  the  city  from  granting  a  fran- 
chise* to  a  street  railway,  unless  the  franchise  constitutes 
such  a  wrongful  squandering  or  surrendering  of  the  money 
or  property  of  the  city  that  taxation  will  be  increased 
th(*r<?by.  Again,  in  Stedman  v.  City  of  Berlin,  97  Wis. 
505,  73  N.  W.  57,  it  was  held: 

^'The  remedy  to  set  aside  a  franchise  irregularly  or 
fraudulently  granted,  wh(*i-e  the  party  to  whom  it  has  been 
grantcHi  is  in  the  exercise  of  the  privileges  it  confei-s,  is  by 
quo  warranto  or  scire  facias  at  the  suit  of  the  state,  and 
not  by  an  equitable  action  at  the  suit  of  private  parties.'' 

It  seems  to  us  that,  even  if,  as  contended  by  plaintiff, 
the  ordinance^  granting  the  franchise  was  illegal  and  im- 
proix^rly  enacted,  the  proper  remedy  to  determine  this 
question  is  by  th(»  high  prerogative  writ  of  quo  warrantOy 
and  not  by  an  injunction  at  the  suit  of  a  private  citizen 
and  tiixpayer  to  restrain  the  exercise  of  the  franchise.  1 
Clark  and  Marshall,  Private  Corporations,  207;  People  v. 
Utica  Ins,  Co,,  8  Am.  Dec.  243;  2  Dillon,  Municipal  Cor^ 
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porations  (4th  ed.),  sec.  844.  We  therefore  conclude  that 
the  learned  trial  judge  was  right  in  sustaining  the  de- 
murrer to  plaintiflf^s  petition,  and  we  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Ames  and  Lbtton,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court;  is 

Affirmed. 


George  P.  Collyer  v.  Latham  Davis. 

Filed  Decembek  21, 1904.    No.  13,684. 

1.  Sale  of  Beal  Estate:  Statute  of  Frauds.  It  is  not  necessary  that 
a  memorandum,  signed  by  the  grantor,  suf&cie^t  to  evidence  a 
sale  of  real  estate,  should  all  be  contained  in  a  single  letter  or 
communication;  but  if  the  contract  can  be  ascertained  from  the 
entire  correspondence  between  the  parties,  or  from  two  or  more 
separate  papers  referring  manifestly  to  the  same  subject,  without 
the  aid  of  oral  evidence,  it  will  be  a  sufficient  memorandum 
within  the  meaning  of  the  statute  of  frauds. 

^2.  Memorandum.  While  an  undelivered  deed  properly  executed  and 
placed  in  the  hands  of  vendor's  agent  is  not,  statiding  alone,  a  suf- 
ficient written  memorandum  to  evidence  a  contract  of  sale  of 
real  estate,  yet  it  does  not  follow  that  such  undelivered  deed, 
submitted  to  the  grantee  for  inspection,  may  not  be  considered  for 
the  purpose  of  aiding  an  imperfect  description  in  another  written 
memorandum  signed  by  the  vendor. 

3.  Evidence  examined,  and  held  to  show  a  sufficient  memorandum  in 
writing  signed  by  the  vendor  to  take  a  contract  of  sale  of  real 
estate  without  the  ban  of  the  statute  of  frauds. 

Error  to  the  district  court;  for  Douglas  county:    Guy 
R.  C.  Read,  Judge.    Reversed, 

Smyth  d  Smithy  for  plaintiff  in  error. 

/.  E,  Congdoftf  contra. 
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Oldham,  G. 

This  WM  an  action  brought  by  plaintiflF,   George    P. 
Collyer,  in  the  district  court  for  Douglas  county,    Ne- 
braska, against  defendant^  Latham  Davis,  for  damages  for 
the  alleged  breach  of  a  contract  for  the  sale  and  purchaw 
of  a  tract  of  land  called  "The  Glebe,*'  situated  in  the  state 
of  Virginia,    After  the  evidence  was  presented,  defendant 
moved  the  court  to  direct  the  jury  to  return  a  verdict  in 
his  favor,  on  the  theory  that  the  evidence  failed  to  show 
that  plaintiff,  Collyer,  as  vendor,  had  ever  made  a  note 
or  memorandum  in  writing  which  would  evidence  the  al- 
leged contract  .of  sale.    The  court  accordingly  directed  a 
verdict  as  requested  by  defendant.    A  motion  for  a  new 
trial  was  filed  by  plaintiff  and  overruled,  and  judgment 
was  entered  upon  the  verdict,  and  to  reverse  this  judg- 
ment plaintiff  brings  error  to  this  court. 

The  only  question  to  be  determined  is  as  to  whether  the 
evidence  introduced  by  plaintiff  in  the  court  below  is  suflS- 
cient  to  show  a  memorandum  in  writing  signed  by  the 
vendor  of  the  lands,  or  his  agents  authorized  by  him  in 
writing  to  subscribe  to  such  agreement.  A  contract  for 
the  sale  of  lands  is  governed  by  the  provisions  of  sections 
5  and  25,  chapter  32,  Compiled  Statutes,  1903  (Anno- 
tated Statutes,  5954,  5974),  which  are  as  follows: 

"Sec.  5.  Every  contract  for  the  leasing  for  a  longer 
period  than  one  year  ♦  ♦  •  or  for  the  sale  of  any  lands, 
or  any  interest  in  lands  shall  be  void  unless  the  contract 
or  some  note  or  memorandum  thereof  be  in  writing  and 
signed  by  the  party  by  whom  the  lease  or  sale  is  to  be 
made." 

"Sec.  25.  Every  instrument  required  by  any  of  the 
provisions  of  this  chapter  to  be  subscribed  by  any  party 
may  be  subscribed  by  his  agent,  thereunto  auth<^ized  by 
writing.'* 

The  land  which  formed  the  subject  of  this  allied  con- 
tract is,  as  above  stated,  located  in  Westmoreland  county, 
Virginia.    The  plaintiff  is  a  resident  of  Vii^inia,  and  the 
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defendant,  at  the  time  of  the  negotiations,  was  a  resident  of 
the  state  of  Nebraska.  In  April,  1903,  defendant  Davis,  ac- 
companied by  one  of  his  employees  named  McDermott, 
went  to  Virginia  for  the  purpose  of  purchasing  land.  At 
the  village  of  Hague,  in  the  state  of  Virginia,  they  met 
ilessrs.  Murphy  and  Mayo,  who  were  real  estate  agents  of 
the  village  ajid  county.  Tlie  lands  in  dispute  had  been  placed 
in  charge  of  these  agents  by  plaintiff  Collyer,  under  a  con- 
tract in  writing,  signcHl  and  sealed  by  the  plaintiff,  which, 
after  fixing  the  terms  and  price  of  the  land,  contained  the 
following  condition:  "I  hereby  authorize  Murphy  and' 
Mayo  to  sell  my  tract  of  land  in  Westmoreland  county, 
containing  400  acres,  and  I  agree  to  pay  them  10  per  cent, 
commission  if  they  sell  or  are  the  means  of  selling  or  ex- 
changing it.  *  *  *  If  an  imperfect  title  prevents  the 
consummation  of  the  sale  I  agree  to  pay  the  commission." 
The  terms  named  in  the  contract  were  $8,000,  payable  one- 
fourth  down  and  the  remainder  in  one,  two  and  three 
years.  After  defendant  Davis  and  his  employee  had  ex- 
amined the  land,  according  to  plaintiff's  testimony,  Davis 
offered  |5,500  for  the  land,  one-third  down,  one-third  in 
one  year  and  one-third  in  two  years.  This  offer  was  made 
on  April  17,  1903,  and  was  communicated  to  plaintiff  by 
his  agents  ilurphy  &  Mayo  in  the  following  telegram: 

^^ George  P.  Collyer,  Stavton,  Va. 

"Have  offer  |5,500  for  ^Glebe.'    One-third  cash,  balance 
in  one  and  two  years.    Answer  at  once. 

"(Sig.)  Murphy  &  Mayo.'* 

On  the  following  day  plaintiff  wired  Murphy  &  Mayo 
as  follows: 

^'Murphy  d  Mayo,  Hague,  Va. 
"Will  take  |5,000  net  to  me. 

"(Sig.)  George  P.  Collyer." 

On  the  same  day  Collyer  wrote  to  Murphy  &  Mayo  as 
follows: 
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^^Murphy  &  Mayo,  Hague,  Ya. 

"Gentlemen  :  Your  t(*loj?ram  of  this  date,  stating  that 
you  had  offer  of  $5,500  for  'Glebe,'  just  received.  I  wirecl 
that  I  will- take  $5,000  net  to  myself,  leaving  $500  for  your 
commission.  I  am  not  anxious  to  sell  the  place,  because 
I  bought  it  for  a  future  home  and  also  believe  I  can  get 
more  money  for  it  in  a  year  or  two.  So  it  makes  very 
little  difference  to  me  whether  you  close  out  the  place  at 
$5^500  or  not. 

"Thanking  you  for  your  kindness,  . 

"Yours  very  truly,  George  P.  Collyer." 

On  receipt  of  this  communication  Murphy  &  Mayo,  on 
the  19th  of  April,  wrote  to  plaintiff  Collyer,  that  they  had 
complete<l  the  sale  with  the  defendant  Davis,  who  had 
just  left  for  th(*  state  of  Nebraska,  leaving  Mr.  McDerraott, 
according  to  plaintitf's  testimony,  to  complete  the  ar- 
rangements for  the  transfer  of  the  place,  and  take  pos- 
session for  him  as  soon  as  the  papers  have  been  exchanged 
and  the  t^rms  of  the  contract  completed.  At  the  same 
time  Murphy  &  Mayo  wrote  Collyer  this  last  letter,  they 
wired  to  defendant  Davis,  at  Omaha,  as  follows : 

^'Latham  Davis,  Omaha,  Neh. 

"Mr.  Collyer  accepted  yotir  offer.  I  am  glad  to  say  you 
can  send  check  to  McDemiott.  We  will  search  title  alid 
make  papers.  Murphy  &  Mayo." 

On  the  30th  of  April,  defendant  Davis  wrote  to  Murphy 
&  Mayo  as  follows : 

"Have  b(H?n  up  to  my  ranch  in  Boone  county  and  on  my 
return  yesterday  found  yours  of  the  19th  inst  Please 
have  your  bank(»rs  in  Washington  or  Alexandria  forward 
abstract,  deed  and  mortgage  of  the  400  aci-es  Glebe  tract 
to  the  First  National  Bank,  or  their  correspondent  in 
Omaha,  allowing  bank  here  to  have  attorney  investigate 
papers  before  payment  of  money  and  delivery  of  notes," 
etc.  At  the  bottom  of  this  letter  was  marked  "Over"  and 
the  following  memorandum  was  placed  on  the  back  of  the 
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letter:    "Cash  |1,833.34,  note  one  year  f  1,833.33,  note  two 
years  |1,833.33,  total  f5,500.'^ 

On  May  8,  Murphy  &  Mayo  wired  defendant  at  Omaha: 

^^Latham  Davis,  Omahay  Neb. 

"Have  closed  deal  with  Collyer  according  to  terms  of 
your  letter  of  April  30.  Murphy  &  Mayo/' 

Following  all  this  correspondence  Murphy  &  Mayo  pro- 
cured a  deed  to  the  premises,  duly  executed  and  acknowl- 
edged by  the  plaintiff,  and  also  had  drawn  up  two  notes, 
according  to  the  terms  of  the  agreement,  and  a  sight  draft 
of  Ave  days  for  the  one-third  cash  payment,  and  inclosed 
these  papers  with  a  memorandum  of  the  title  of  the  land, 
and  transmitted  them  through  the  bank  at  Alexandria, 
Virginia,  to  the  First  National  Bank  of  Omaha,  as  di- 
rected by  defendant  Davis,  for  his  inspection,  and  with 
directions  that  the  deed  should  be  delivered  on  payment 
of  the  draft  and  the  execution  pf  the  notes  and  deed  of 
trust,  and  that  the  notes  and  deed  of  trust  should  be  sent 
back  to  the  bank  at  Alexandria,  Virginia.  When  the  deed, 
draft,  notes  and  mortgage  were  received  at  the  First  Na- 
tional Bank  of  Omaha,  certain  objections  were  interposed 
to  the  chain  of  title  and  to  the  form  of  security  by  defend- 
ant's attorney,  and  the  objections  were  sent  back  through 
the  mail  to  Murphy  &  Mayo.  Murphy  &  Mayo  then  wrote, 
practically  offering  to  comply  with  all  the  requirements 
demanded.  But  this  offer  was  refused  by  defendant,  who 
declined  any  further  negotiations  with  reference  to  the 
property. 

It  is  conceded  that,  unless  the  contract  falls  within  the 
ban  of  the  statute  of  frauds,  the  question  as  to  whether 
plaintiff  had  complied  with  the  conditions  of  the  contract 
or  not  was  one  of  fact,  which  under  plaintiff's  testimony 
should  have  been  submitted  to  a  jury.  So  that  the  only 
qut^stion  for  us  to  determine  is  whether  or  not  the  corre- 
spondence above  set  out  constitutes  a  sufficient  memoran- 
dum in  writing,  signed  by  plaintiff,  or  an  agent  authorized 
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under  the  terms  of  the  statute  to  subscribe  to  such  memo- 
randum for  him.   It  is  conceded  that  Murphy  &  Mayo  under 
the  written  contract  with  plaintiflf  had,  when  the  n^atia- 
tions  were  begun,  proper  and  full  authority  to  contract  for 
the  sale  of  the  land  in  dispute  on  the  terms  specified  in 
their  agreement  with  the  plaintiff.     It  is  also  apparent 
that  they  had  by  the  instrument  then  in  their  possession 
no  other  authority,  so  that  if,  when  the  offer  of  |5,500  was 
made,  they  had  entered  into  a  contract  with  the  defendant 
for  a  sale  of  the  premises  on  the  offer  then  made,  it  would 
have  been  unauthorized,  and  a  memorandum  signed  by 
them  would  have  contained  no  probative  force  under  the 
statute  of  frauds.    But  when  they  wired  the  terms  of  this 
offer  to  their  principal,  he  had  a  right  to  change  the  terms 
of  the  written  contract,  and  this,  we  think,  he  did  by  his 
telegram  and  the  letter  explanatory  of  the  telegram  which 
followed  it.    There  is  no  contention  as  to  the  genuineness 
of  any  letter  or  telegram  offered  by  the  plaintiff,  and  they 
are  connected  in  such  a  manner,  under  the  proof  offered, 
that  each  communication   refers  in  apt  terms  to  some 
other,  so  that  the  entire  correspondence  is  identified  by  its 
own  contents,  and  not  by  oral  testimony.     For  instance, 
the  letter  following  Collyer's  answer  to  the  telegram  of 
Murphy  &  Mayo  explains  what  he  means  by  having  f  5,000 
net  from  the  sale  of  the  lands,  and  plainly  authorizes  the 
sale,  provided  his  agents  are  willing  to  take  f  500  as  their 
commission. 

It  is  urged  by  counsel  for  defendant  in  error  that  the 
letter  from  CoUyer  to  his  agents  did  not  specifically  set 
forth  the  terms  of  the  sale  on  which  he  was  willing  to 
accept  f 5,000  net  for  the  land,  and  he  concedes  that,  had 
this  letter  specifically  stated  that  he  would  take  f5,000, 
payable  one-third  in  cash,  one-third  in  one  year  and  one- 
third  in  two  years,  it  would  have  authorized  them  to  com- 
plete the  sale  on  these  terms.  The  trouble  with  this  con- 
tention is  that  defendant  in  error  seems  to  be  impressed 
with  the  idea  that  a  memorandum  in  writing,  signed  by 
the  vendor,  necessary  to  establish  proof  of  a  sale  of  real 
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estate,  must  all  be  contained  in  a  single  letter  or  other 
written  communication.  This  is  not  the  rule.  If  the  terms 
of  the  contract  can  be  collected  from  the  correspondence 
of  the  parties,  or  from  two  or  more  separate  papers  refer- 
ring manifestly  to  the  same  subject,  it  will  be  a  suflBcient 
memorandum  within  the  meaning  of  the  statute  of  frauds. 
All  writings  executed  between  the  same  parties,  at  the 
same  time,  and  about  the  same  subject,  must  be  held  as 
one  instrument  and  construed  together.  PejTy  i\  Holden, 
22  Pick.  (Majss.)  269;  Chiclcering  v.  Lovejoy,  13  Mass.  51; 
Carey  v.  Rawson,  8  Mass.  159;  Stow  v.  Tifft^  15  Johns. 
(N.  Y.)  *463.  We  think,  therefore,  that  the  letter,  read 
in  connection  with  the  telegram  to  which  it  replied,  was 
a  sufficient  memorandum  to  authorize  the  agents  of  plain- 
tiff to  proceed  with  the  sale  on  the  terms  stated  in  their 
telegram.  And,  again,  while  it  is  true  that  in  this  state 
we  have  held  that  an  undelivered  deed,  signed  and  ex- 
ecuted by  the  grantor  and  placed  in  the  hands  of  his  agent, 
is  not,  when  standing  alone,  a  sufficient  memorandum  to 
evidence  a  contract  of  the  sale  of  real  estate  (Wier  v, 
Batdorfj  24  Neb.  83),  yet,  in  the  very  decision  in  which 
this  rule  is  announced,  the  case  of  Thayer  v.  Luce,  22* 
Ohio  St.  62,  is  cited  with  approval,  and  Maxwell,  J.,  in 
delivering  the  opinion,  said: 

"If  the  facts  in  the  case  under  consideration  brought  it 
within  those  of  the  Ohio  case,  we  would  have  no  hesitancy 
in  enforcing  the  contract." 

In  Thayer  v.  Luce,  supra^  the  facts  were  that  the 
vendors, Luce  and  Fuller,  had  made  an  imperfect  memoran- 
dum of  a  contract  for  the  sale  of  real  estate  with  the  plain- 
tiff, who  was  asking  for  specific  performance.  The  mem- 
orandum contained  no  description  of  the  property  to  be 
sold,  but  subsc^iuently  the  grantors  executed  a  deed  fully 
describing  the  property  and  the  terms  of  the  sale,  and 
submitted  it  to  the  grantee  for  inspection.  After  the  deed 
was  inspected  by  the  grantee  it  was  returned  to  grantors 
to  await  the  completion  of  the  sale,  which  the  grantors 
snl  pe'i".:r.tlY  r:  f"  rr!  to  consummate,  and,  as  vr\  i::ir^\ver 
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to  a  suit  for  specific  performance,  they  pleaded  the  statute 
of  frauds.  In  disposing  of  the  question,  Mcllvain,  J., 
speaking  for  the  court,  said,  among  other  things : 

"That  the  memorandum  alone  is  insufficient  for  that 
purpose  is  clear.  .The  absence  of  necessary  description  of 
the  subject  matter  of  the  contract  is  a  fatal  defect.     The 
deed,  however,  supplies  the  defects  in  the  memoran<lum, 
and  taken  together  (if  we  may  so  construe  them),  we  find 
in  the  two  instruments  the  terms  of  a  full  and  complete 
contract.    That  several  writings,  though  executed  at  dif- 
ferent times,  may  be  construed  together,  for  the  purpose  of 
ascertaining  the  terms  of  a  contract  and  for  the  puriiose 
of  taking  an  action  founded  thereon  out  of  the  operation 
of  the  statute  of  frauds,  is  settled."     Citing  Allen  r. 
Bennet,  3  Taunt.  (Eng.)  169;  Jackson  v.  Loice  d  Lynam, 
1  Bing.  9;  Owen  t;.  Thomas,  3  Myl.  &  K.  353;  Salmon  FalU 
Mfg.  Co.  V.  Goddard,  14  How.   (U.  S.)   446;  Tallman  v. 
Franklin,  14  N.  Y.  584;  Pollock  v.  Brainard,  26  Fed.  732. 
Further  on  in  the  opinion,  after  admitting  as  an  abstract 
proposition  that  an  undelivered  deed  is  not  sufficient  evi- 
dence of  a  subsisting  contract  between  the  parties,  the 
opinion  says: 

"We  think,  however,  that  a  distinction  may  well  be 
taken  between  an  instrument  of  writing  in  the  usual  form 
of  a  deed  of  conveyance  which  has  never  been  delivered 
for  any  purpose,  or  which  has  been  delivered  for  Uie  pur- 
pose of  transferring  title,  and  a  like  instrument  which  has 
been  delivered  merely  as  an  evidence  of  an  executory  con- 
tract, or  as  evidence  in  part  of  such  contract.  The  dis- 
tinctioii  exists  in  the  difference  of  intention  with  which 
the  acts  w- ere  performed,  and  the  true  intent  in  either  case 
must  be  determined  by  the  circumstances  of  the  act,  by  the 
res  gcstw.  It  is  perfectly  clear  that  such  an  instrument 
delivered  by  the  apparent  grantor  to  the  apparent  grantee 
under  such  circnnistanees  as  repel  the  conclusion  that  a 
transfer  of  title  was  intended,  is  inoi)eralive  as  a  ronvev- 
anee.  And  it  appears  to  me  to  be  just  as  clear  that  the 
like  delivery  of  such  an  instrument,  under  circumstances 
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which  show  an  intention  to  make  a  proposition  to  sell  the 
property  therein  described  on  the  terms  therein  written,  is 
a  legitimate  and  proper  way  to  negotiate  a  contract  of 
sale,  and  instantly  that  the  terms  thus  proposed  are  ax!- 
cepted,  the  contract  of  bargain  and  sale  is  complete — not 
executed  in  fact  by  transfer  of  title,  but  executory  and 
evidenced  by  wTiting  signed  by  the  vendor  within  the 
meaning  of  the  statute.  Nor  does  it  matter  in  whose  pos- 
session the  instrument  may  aften^'ard  be  placed.  The  ex- 
ecutory contract  is  subsisting,  and  will  continue  to  be 
valid  and  binding  upon  the  parties  until  mutually  re- 
scinded of  consummated.  Such  is  the  case  under  consider- 
ation. The  deed  was  signed  by  the  defendant  below  and 
delivered  to  the  plaintiffs,  not  as  a  conveyance  of  title,  but 
as  an  evidence  of  their  executory  contract  of  bargain  and 
sale.'' 

If  this  rule  so  announced  and  quoted  with  approval  by 
Maxwell,  J.,  in  Wier  v.  Batdorf,  supra,  should  be  ap- 
plied to  the  case  at  bar,  it  would  certainly  determine  the 
question  that  the  delivery  of  the  deed,  notes  and  mortgage, 
and  draft  accompanying  it  in  escrow  to  the  First  National 
'  Bank  of  Omaha,  for  the  inspection  and  approval  of  the 
defendant,  would  certainly  aid  the  letter  written  by  plain- 
tiff to  his  agents  as  to  the  terms  on  which  he  authorized 
them  to  contract  for  the  sale  of  his  lands.  We  are  there- 
fore of  opinion  that  the  learned  trial  court  was  in  error  in 
holding  that  the  contract  sued  upon  was  not  evidenced 
by  any  memorandum  in  writing  signed  by  the  gi*antor  or 
his  duly  authorized  agent,  and  we  recommend  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Ames  and  Letton,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  revc^rsed  and 
the  cause  remanded  for  further  proc(»(Niings  according  to 
law. 

Reversed. 
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Danibl  O.  Bbown  et  al.  y.  Gabdneb  Oowlbs. 

FiLSD  Dbgbxbbe  21, 1904.    Na  1S,634. 

Oontnet:  Bbbaoh:  Daicaoeb.  The  rule  is  elementary  that  in  an  action 
for  damages  for  breach  of  contract  such  damages  only  may  he 
recovered  as  are  the  probable,  direct  and  proximate  oanseqnenoee 
of  the  wrong  complained  of,  and  such  as  may  fairly  be  supposed 
to  have  been  within  the  contemplation  of  the  parties  at  the  time 
of  the  making  of  the  contract  as  a  probable  result  of  the  breach 
of  the  same. 

Ebbob  to  the  district  conrt  for  Lancaster  conntj: 
Lincoln  Feost,  Judge.    Affi^rmed  upon  condition. 

George  A.  Adams  and  J.  E.  Philpott,  for  plaintiffs  in 
error. 

F.  H.  Woods,  L.  R.  Ewart  and  JET.  V.  Failor,  contra. 

Lbtton,  0. 

This  action  was  brought  by  defendant  in  error,  Gardner 
Oowles,  as  plaintiff,  against  James  M.  Neff  as  principal, 
and  the  other  defendants  as  sureties,  upon  an  obligation 
given  to  secure  the  faithful  performance  by  Neff  of  a 
contract  made  between  Oowles  and  him  for  carrying  the 
United  States  mail,  as  a  subcontractor,  between  the  city 
of  Lincoln  and  the  post  oflSce  at  Lancaster.  The  petition 
sets  up  the  contract,  and  alleges  a  breach  of  the  same  by 
NefPs  refusing  to  further  carry  the  mail;  and  pleads  that 
the  plaintiff  was  put  to  great  expense  and  damage  in  pro- 
curing another  person  to  complete  the  contract.  A  gen- 
eral denial  was  filed  by  the  defendant;  the  case  tried 
to  the  court  without  the  intervention  of  a  jury,  and  a  judg- 
ment rendered  in  favor  of  the  plaintiff  for  the  sum  of 
f  77.40.  No  attack  was  made  upon  the  petition  before  tie 
trial,  and  it  is  now  urged  that  it  does  not  state  a  cause 
of  action. 

1.  We  think,  however,  it  suflciently  sets  forth  the  con- 
tract, its  breiuli,  and  the  items  of  damage  which  the  plain- 


Vol,  72]  SEPTEMBER  TERM,  1901.  897 


Brown  v.  Cowlefi. 


tifif  claims  he  suflFerod  by  reason  of  the  failure  of  the 
defendant  to  carry  out  the  contract. 

2.  It  is  objeited  that  the  court  erred  in -the  amount  of 
recovery.  The  plaintiff  asks  judjijment  for  $110.40,  the 
items  of  the  claim  being  slh  follows:  Hiring  <me  Poppleton 
to  obtain  a  man  to  complete  the  contract  $80 ;  Poppleton's 
car  fare  from  Algona,  Iowa,  to  Lincoln,  Nebraska,  |20; 
increased  salary  for  man  to  complete  the  contract  for  2^2 
years  $45;  I^oppleton's  hotel  expenses  and  street  car  fare 
$10;  other  expenses  in  carrying  mail,  $5.40. 

The  rule  is  elementary  that  in  an  "action  for  damages 
for  breach  of  contract  such  damages  only  may  be  recovered 
as  are  the  probable,  direct  and  proxinmte  conseiiuences  of 
the  wrong  ccmi plained  of,  and  such  as  may  fairly  be  sup- 
posed to  have  been  within  the  contemplation  of  the  parties 
at  the  time  of  the  making  of  the  contract  as  a  probable 
result  of  the  breach  of  the  same.  It  rcniuirc^s  no  argument 
to  show  that  the  hiring  of  a  man  in  the  state  of  Iowa, 
sending  him  to  Nebraska,  and  paying  his  wages,  hotel  and 
other  expenses,  could  not  reasonably  be  within  the  con- 
templation of  the  parties  as  the  result  of  a  failui'e  of  Neflf 
to  perform  the  contract.  If  Neflf  could  be  charged  with 
railroad  fare  from  Iowa,  he  could  with  equal  propriety 
be  charged  with  railroad  fare  from  New  York.  There 
are  no  extraordinary  conditions  requiring  such  expendi- 
tures pleaded  or  proved.  Such  damages  are  entirely  too 
remote  and  cannot  be  recovered.  Whatever  excess  the 
plaintiflf  was  compelled  to  pay  in  order  to  procure  the 
services  of  another  person  at  a  reasonable  and  proper  rate 
to  furnish  the  services  which  Neflf  had  agreed  to  perform, 
and  which  the  plaintiff  was  bound  to  perform  under  his 
contract  with  the  government,  are  proper  and  necessary 
items  of  damage  which  the  plaintiflf  is  entitled  to  recover 
in  this  action. 

By  its  terms  the  contract  terminated  on  the  30th  day 

of  June,  1902.   This  action  was  begun  on  the  2l8t  day  of 

March,  1901.    The  plaintiflf  is  not  entitled  to  recover  in  this 

action  for  damages  which  accrued  after  the  action  was 

60 
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brought.  Wittenberg  v.  Mollyncaux^  59  Neb.  203.  Kt'ff 
refused  to  carry  out  the  agreement  on  the  20th  day  of 
December,  1899.  The  plaintiff  therefore  would  be  en- 
titled to  recover  the  increased  compensation  which  he  wa.s 
re(iuired  to  pay  over  and  above  the  amount  of  the  contrart 
from  the  20th  day  of  December,  1899,  when  Neff  refuwHl 
to  perform,  until  the  21st  day  of  March,  1901,  when  this 
action  was  commenced.  At  the  rate  of  fl8  a  year  this 
amounts  to  f22.50.  There  is  evidence  that  between  the 
time  that  Neflf  refused  to  further  carry  on  the  contract  and 
tlie  time  that  a  new  contract  was  made  with  another  sub- 
contractor the  plaintiff  was  required  to  pay  the  sum  of 
|5.40  to  other  parties  for  carrying  the  mail,  in  excess  of 
the  amount  which  he  had  agreed  to  pay  Neff.  The  plain- 
tiff seems  to  be  entitled  to  the  items  of  |22.50  and  fS.lO 
paid  in  excess  of  the  contract  price,  with  interest  at  7 
ptT  cent,  from  the  20th  day  of  December,  making  a  tot^il 
of  137.55. 

If  the  defendant  in  error  remits  the  sum  of  f39.85  the 
judgment  of  the  district  court  will  be  affirmed:  Failing 
to  do  so,  the  cause  will  be  reversed  and  remanded  for  a 
new  trial. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  if  the  defendant  in  error  remits  the  sum  of  ^9.85 
within  30  days  the  judgment  of  the  district  court  is  af- 
firmed. Failing  to  do  so,  tiie  judgment  is  reversed  and  the 
cause  remanded  for  a  new  trial. 

Affirmed  upon  condition. 
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Elizabeth  C.  O'Neal,  Administratrix,  appellee,  v. 
Bellevue  Improvement  Company,  appellant,  Im- 
pleaded WITH  Amelia  P.  Lowrib  et  al.,  appellees. 

Filed  Decembeb  21. 1904.    No.  13,668. 

1.  Appeal:  Reyibw.  It  is  the  settled  doctrine  of  this  court  that  in 
reviewing  a  judgment  of  the  district  court  upon  appeal  this  court 
will  only  consider  whether  or  not  the  pleadings  and  the  evidence 
are  sufficient  to  Justify  the  judgment  of  the  district  court. 


2.  :  .  Upon  an  examination  of  the  pleadings  and  the  evi- 
dence, heldj  that  they  fully  support  the  judgment  of  the  dis- 
trict court. 

Appeal  from  the  district  court  for  Sarpy  county: 
George  A.  Day,  Judge.     Affirmed, 

Harry  Z.  Wedgwood,  for  appellant. 

William  B.  Patrick^  contra. 

Letton,  C. 

Tins  is  an  appeal  from  a  judgment  of  the  district  court 
for  Sarpy  county,  quieting  title  in  the  appellee  to  certain 
lots  in  the  village  of  Bellevue.  The  action  was  brought  by 
Elizabeth  C.  O'Neal,  administratrix,  as  plaintiff,  against 
the  appellant  and  others  as  defendants.  Before  the  trial 
a  petition  in  intervention  was  filed  by  the  appellees,  to 
which  answers  were  filed  by  the  appellant.  A  demurrer 
to  the  plaintiff's  petition  was  sustained,  and  the  cause  was 
tried  upon  the  issues  raised  by  the  petition  in  intervention 
and  the  answers  thereto.  A  number  of  errors  in  the  pro- 
ceedings leading  up  to  the  trial  have  been  urged  as  grounds 
for  reversal  by  appellant,  but  it  is  the  settled  doctrine  of 
this  court  that,  in  reviewing  a  judgment  of  the  district 
court  upon  appeal,  this  court  will  only  consider  whether  or 
not  the  facts  as  shown  by  the  pleadings  and  the  evidence 
are  suflScient  to  justify  the  judgment  of  the  district  court. 
McNaughton  v.  Burke ^  63  Neb.  704,  and  cases  cited.    The 
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petition  in  intervention  alleges  substantially  that  the  in- 
terveners  are  the  only  heirs  of  Hugh  M.  O'Neal,  deceased ; 
that  at  the  time  of  his  death  he  was  the  owner  in  fee  simple 
of  the  real  estate  in  controversy;  that  he  entered  into  the 
possession  of  the  same  in  1889,  and  was  in  the  open, 
notorious,  continuous,  exclusive  and  adverse  possession 
thereof,  claiming  title  thereto,  from  that  time  until  the 
time  of  his  death  in  February,  1900.  The  petition  further 
sets  out  that  the  appellants  each  claim  some  title  or  inter- 
est in  the  premises  by  virtue  of  certain  tax  deeds  and  other 
conveyances  described  therein,  and  alleges  that  each  and 
all  of  said  deeds  are  void,  and  that  they  constitute  clouds 
upon  the  intereveners'  title. 

The  petition  states  suflScient  facts  to  constitute  a  cause 
of  action  in  quia  timet.  The  testimony. offered  on  the  part 
of  the  interveners  fully  supports  the  allegations  of  the 
petition.    No  evidence  was  offered  on  behalf  of  appellant. 

We  are  of  the  opinion  that  the  petition  and  the  evidence 
fully  support  the  judgment  of  th^  district  court,  and  we 
recommend  that  it  be  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 
MuRTY  D.  O'Donnell,  by  Mary  O'Donnell,  his  next 

FRIEND. 

Filed  Decembes  21. 1904.    No.  13.671. 

1.  NegUgence:  Demubbeb:  Evidbwce.  A  geiLeral  aUegatioti  of  neg- 
ligence is  good  against  a  demurrer,  and  under  such  an  aUegation 
evidence  of  any  fact  which  contributed  to  the  injury  sued  for  is 
competent  and  relevant  Omaha  d  R,  V.  R,  Co,  v.  Wright,  49  Neb. 
459. 


I 
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2.  Petition:  Amendment:  Cause  of  Action.  Original  petition  and 
amended  petition  examined  and  compared,  and  held,  that  the 
amended  petition  does  not  state  a  new  or  different  cause  of  action 
from  that  set  forth  in  the  original  petition. 

Ereob  to  the  district  court  for  Lancaster  county. 
Lincoln  Frost,  Judge.    Affirmed. 

BiUinffHlcy  &  Chxene,  R.  H.  Hagelin,  M.  A.  Low,  W.  F. 
Evans  and  Paul  E.  Walker,  for  plaintiff  in  error. 

T.  J.  Doyle  and  George  A.  Adams,  contra. 

Letton,  C. 

This  action  was  brought  by  Murty  D.  O'Donnell,  by  his 
next  friend,  Mary  O'Donnell,  against  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  to  recover  damages 
for  injuries  alleged  to  have  been  inflicted  upon  him  while 
passing  along  Vine  street  in  the  city  of  Lincoln  on  his  w^ay 
home  from  school.  For  a  statement  of  the  case  see  O'Don- 
nell V,  Chicago,  R.  I.  &  P.  R.  Co.,  65  Neb.  612.  After  a  judg- 
ment for  the  defendant  error  proceedings  were  prosecuted 
to  this  court,  whereupon  the  cause  was  reversed  and  re- 
mand(»d  to  the  district  court.  After  the  cause  was  re- 
mande<l  the  plaintiff  filed  an  amended  petition,  to  which 
the  defendant  answered.  Plaintiff  filed  a  reply,  the  cause 
W41S  again  tried,  judgment  rendered  for  the  plaintiff,  a 
motion  for  a  new^  trial  filed  and  overruled,  and  the  de- 
fendant now  i)rosecutes  error  to  this  court. 

Tl:ere  is  only  one  ground  of  error  relied  upon  and  dis- 
cussed in  the  briefs,  and  that  is  that  the  amended  petition 
sets  up  a  new  and  different  cause  ^f  action  from  that  al- 
leged in  the  original  petition,  and  that  this  new  cause 
of  action  is  barred  by  the  statute  of  limitations. 
The  essential  parts  of  the  first  petition  necessary 
to  consider  to  determine  this  qu(\sti()ii  are,  that  the  de- 
fendant, on  the  18th  day  of  November,  1898,  stopped  a 
large  freight  train  across  Vine  street  between  18th  and 
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19th  streets,  "and  kept  and  wronjrfiiHy,  carelessly  and 
negligently  held  said  train  across  said  street,  blockading 
all  passageways  along  said  street  and  the  sidewalks  along 
either  side  thereof,  and  for  a  long  distance  each  way  north 
and  south  therefrom,  for  an  unusually  long  period  of  tini<», 
to  wit,  one-half  hour  and  more,  and  that  during  all  of 
the  said  time  that  said  train  of  cars  was  so  wrongfollv, 
carelessly  and  negligently  kept  by  the  defendant  across 
said  striH^t  and  obstructing  the  passage  OTer  and  along  the 
Hiinie  and  the  sidewalks  on  either  side  thereof,  and  for  a 
long  distance  each  way  north  and  south  therefrom,  there 
was  no  way  for  persons  to  go  along  said  street  or  the  sid(^ 
walks,  or  to  in  any  way  travel  said  street  at  said  point,  or 
across  said  railway  track  at  said  point,  except  to  go  be- 
tween the  cars  composing  said  train.  That  the  point  or 
place  where  said  railway  track  and  said  Vine  street  crosstni 
each  othcT  at  said  time  was  in  and  near  to  a  tnickly 
settled  part  of  the  city  of  Lincoln,  Nebraska,  and  there 
was  at  said  time  much  travel  over,  upon  and  along  said 
Vine  street  at  said  point  and  place,  and  the  defendant  at 
said  time,  and  by  so  wrongfully^  carelessly  and  negligently 
placing  its  said  train  of  cars  upon  its  said  railway  track, 
and  across  said  Vine  street  for  an  unreasonable  length  of 
tiiu(*,  obstructed  and  prevented  all  travel  along  said  Vine 
str(H»t  at  that  time.  That  the  plaintiff,  Murty  I).  O'Don- 
nell,  was  passing  and  traveling  along  said  street  on  said 
day,  and  in  the  afternoon  thereof,  on  his  Avay  home  from 
school,  and  it  became  necessary  for  him  to  pass  along  said 
Ktrec»t  at  the  point  where  said  railway  train  was  so  wrong- 
fully, carelessly  and  negligently  by  defendant  kept  across 
said  street  and  obstructing  the  same,  and  in  attempting 
to  cross  the  said  track*  without  any  fault  of  liis,  and  by 
and  through  the  negligence  of  th(»  defendant  and  its  em- 
ployees, he  was  violently  and  forcibly  thrown  from  said 
train  upon  the  ground  and  railway  track  and  under  the 
wheels  of  the  car  of  the  same,  and  the  said  train  of  cars 
and  the  wheels  thereof  passed  upon  and  over  the  leg  of  the 
plaintiff,  seriously  lacerating,  injuring  and  damaging  the 
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same.  *  *  ♦  That  by  reason  of  said  injury  so  re- 
(•eived  by  the  plaintiff,  Murty  D.  O'Donnell,  and  by  and 
through  the  negligence  of  the  defendant  and  its  employees, 
the  plaintiflF,  Murty  D.  O'Donnell,  has  become  and  is  per- 
manently and  seriously  injured  in  the  loss  of  his  limb, 
and  thereby  made  a  cripple  for  life,  that  by  reason  of  said 
injury  so  wrongfully,  carelessly  and  negligently  caused 
by  the  defendant,  and  because  of  said  suflfering  and  pain 
so  likewise  caused  by  the  defendant,  the  plaintiff  Murty  D. 
O'Donnell,  has  been  damaged,**  etc. 

The  allegations  in  the  original  and  amended  petitions, 
so  far  as  the  original  petition  is  copied  above,  are  sub- 
stantially alike,  though  the  language  of  the  pleader  is  not 
exaxitly  the  same  verbatim  et  literatim,  and  no  question  is 
raised  as  to  their  identity  of  allegation  thus  far. 

In  the  amended  petition,  however,  the  following  addi- 
tional paragraph  is  inserted.  "The  plaintiff  further  avers 
that,  at  the  time  the  plaintiff,  Murty  D.  O'Donnell,  was 
crossing  said  railroad  track  along  said  Vine  street,  which 
was  so  obstructed  by  the  defendant,  as  aforesaid,  on  ac- 
count of  said  obstruction  remaining  on  said  street  for 
said  unusual  length  of  time,  it  became  necessary  for  the 
plaintiff  to  go  upon  said  cars  and  to  cross  the  same  in  so 
doing;  and  while  the  plaintiff  was  thus  upon  said  cars  for 
the  purpose  of  crossing  said  track,  the  defendant,  through 
its  engineer  operating  the  engine  which  was  hauling  this 
train  of  cars,  discovered  the  said  plaintiff,  Murty  D. 
O'Donnell,  and  knew  that  he  was  a  mere  child  of  tender 
years,  and  defendant  fully  realized  the  perilous  condition 
ot  said  Murty  D.  O'Donnell,  and  the  great  peril  and  danger 
to  said  plaintiff,  both  of  life  and  limb,  by  moving  said 
train  and  continuing  to  move  the  same,  while  said  plain- 
tiff was  in  said  perilous  condition,  through  no  fault  or  neg- 
ligence upon  the  part  of  plaintiff,  the  (lef(*ndant,  notwith- 
standing its  full  knowledge  of  said  dangi^-  to  the  plaintiff, 
and  notwithstanding  the  fact  that  it  had  the  power  to  in- 
stantly stop  said  train  of  cars  and  avert  any  possible  in- 
jury to  the  plaintiff,  continued  to  carelessly,  negligently 
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and  with  wanton  disregard  for  the  safety  of  plaintiff  to 
move  said  train  of  cars,  thereby  causing  the  injury,  as 
hereinbefore  described,  to  the  plaintiff.'' 

It  is  earnestly  urged  by  the  plaintiflp  in  error  that  the 
allegations  in  the  fourth  paragraph  of  the  amended  peti- 
tion thus  set  forth  constitute  a  new  and  diflFerent  cause 
of  action  from  that  contained  in  the  original  petition.  It 
is  argued  that  in  the  original  petition  there  was  no  general 
allegation  of  negligence;  that  it  was  not  based  upon  the 
negligence  or  improper  conduct  of  the  employees  of  the 
railway  company,  but  rested  entirely  upon  the  alle^tion 
that  the  railway  company  obstructed  a  public  street  tor  an 
unwarranted  length  of  time,  compelling  the  plaintiff  to 
pass  between  the  cars,  whereby  he  received  the  injuries  for 
which  he  sought  to  recover,  and  that,  if  a  new  cause  of  ac- 
tion is  stated,  sufficient  time  has  elapsed  to  bar  a  re- 
covery. The  plaintiff  upon  the  other  hand  contends  that 
the  additional  matter  set  forth  in  the  amended  petition  is 
merely  an  amplification  and  more  specific  statement  of  the 
general  allegations  of  negligence  set  forth  in  the  original 
petition,  and  that  under  the  pleadings  in  the  original  cause 
he  was  entitled  to  prove  and  did  prove  all  the  facts  allied 
in  the  amended  petition. 

The  original  petition  sets  forth  in  detail  the  blockading 
of  the  street  by  the  train.  It  then  alleges  that  "in  at- 
tempting to  cross  the  said  track,  without  any  fault  of  his, 
and  by  and  through  the  negligence  of  the  defendant  and  it^ 
employees,  he  was  inolently  and  foreibly  thrown  from  said 
train  upon  the  ground  and  railway  track  and  under  tiie 
wheels  of  the  car,"  and  further  alleges  "that  by  reason  of 
said  injury  so  received  by  the  plaintiff,  Murty  D.  O'Don- 
nell,  and  by  and  through  the  negligenee  of  the  defendant 
and  its  employees,  the  plaintiff  has  become  and  is  per- 
manently and  seriously  injured,''  etc.  Under  these  general 
allegations  of  the  negligence  of  the  defendant  and  its  em- 
ployees, any  negligence  upon  the  part  of  the  employees 
of  the  defendant  by  reason  of  which  the  plaintiff  was 
violently  and  forcibly  thrown  from  the  train  could  prop- 
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criy  have  been  admitted  in  evidence.  It  is  the  settled  doc- 
trine of  this  court  that  a  general  allegation  of  negligence 
is  good  against  a  demurrer,  and  under  such  an  allegation 
( vidence  of  any  fact  which  contributed  to  the  injury  sued 
for  is  competent  and  relevant  Omaha  &  R.  F.  R.  Go.  v. 
Wi-ight,  49  Neb.  456;  Omalw  &  R,  V,  R.  Co,  v.  Crow,  54 
Neb.  747.  The  most  specific  allegation  of  negligence  in 
the  Wrifflit  case  was  "that  the  said  defendant,  carelessly 
and  negligently,  by  its  employees  and  servants,  in  operat- 
ing said  train  ran  their  said  engine  and  train  in,  over,  and 
upon  said  plaintiffs'  stock,  when  hy  exercising  proper  care 
and  skill  in  the  management  and  handling  of  its  engine 
and  train  it  could  have  stopped  said  train  long  before 
striking  said  plaintiffs'  stock."  The  court  said:  "Wright 
and  others,  in  their  petition  in  the  case  at  bar,  charged  the 
railway  company  generally  with  negligence  and  under 
Uu^e  allegations  we  think  that  it  was  competent  for  them 
to  introduce  evidence  of  the  fact,  if  it  was  a  fact,  that  the 
engineer  in  charge  of  the  train  saw,  or  by  the  exercise  of 
due  care  could  have  seen,  the  cattle  in  time  to  have  stopped 
the  train  and  avoided  injuring  them.  *  *  *  In  other  words, 
where  a  pleader  relies  upon  certain  specific  acts  or  omis- 
sions as  n€*gligence,  he  is  limited  to  such  specific  acts  or 
omissions.  If  he  pleads  negligence  generally,  he  may  in- 
troduce evidence  of  any  act  or  omission  which  tends  to 
support  his  pleading." 

The  gist  of  the  fourth  paragraph  in  the  amended  peti- 
tion in  this  case  is  that  the  engineer,  after  he  discovered 
the  perilous  condition  of  the  plaintiff,  continued  to  negli- 
gently move  the  train  of  cars,  thereby  causing  the  injury. 
In  connection  with  this  allegation  it  is  important  to  note 
that  in  the  opinion  rendered  upon  the  former  hearing  of 
the  case  in  this  court,  which  opinion  was  offered  in  evi- 
dence hy  the  defendant,  it  is  said : 

"There  was  no  conclusive  presumption  of  negligence  on 
the  engineer's  part,  merely  because  he  saw  a  boy  of  eight 
years  jumping  on  the  stirrup  and  ladder  of  a  freight  car 
going  not  more  than  three  miles  an  hour,  and  jumping  off 
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again,  and  failed  to  stop  to  remove  him.     Whether  such 
failure  to  act  on  the  engineer's  part  was  negligence  was 
for  the  jury  to  say.  The  acts  complained  of  in  this  petition 
are  the  leaving  of  the  train  upon  the  crossing,  and  vio- 
lently and  forcibly  throwing  the  plaintiff  from  the  train, 
and  i)aKsing  of  its  wheels  ovct  plaintiff's  1^,  through  *neg- 
ligence  of  the  defendant  and  its  employees.'     Whatever 
fieffligcnce  icas  connected  with  these  acts,  and  caused  the 
injury  through  them,  was  provable,  and  to  be  considered." 
And  a<rain :    "Instruction  9,  as  given  by  the  court,  told  the 
jury  that  a  child  jumping  on  and  oflf  a  train  would  be  a 
tn^spasser,  and  this  fact,  if  they  found  it,  should  be  con- 
HidcTCMl,  and  would  constitute  contributory  negligence  on 
his  part,  if  thoy  found  he  was  of  suflRcient  age  and  discrt*- 
tion  to  be  guilty  of  negligence.     It  is  also  stated  tiiat  if 
defendant  should  discover  the  child  in  imminent  danger, 
and  failed  to  exercise  reasonable  care,  where  such  care 
would  have  prevented  the  injury,  the  child's  action  would 
be  no  defense.    The  court's  instruction  submitted  the  ques- 
tion fully." 

It  was  held  therefore  that  one  of  the  facts  which  was 
proper  to  be  proved  under  the  general  all^ation  of  negli- 
gence in  the  original  petition  was  that  the  engineer  dis- 
covered the  plaintiff  upon  the  train  and  negligently  con- 
tinued to  move  the  same  after  such  discovery,  thereby 
causing,  as  claimed,  the  injury  of  the  plaintiff,  and  that 
evidence  tending  to  show  negligence  of  this  character  wa«  .^ 

properly  introduced  at  the  former  trial.    This  is  the  law 
of  the  case  and  must  be  applied  here. 

The  plaintiff  might  have  been  required  by  motion  at  the 
first  trial  to  have  made  his  petition  more  definite  and  cer- 
tain, and  might  properly  have  included  therein  the  spe- 
cific facts  now  alleged  in  the  fourth  paragraph  of  the 
amended  p(^titi(m.  He  was  not  required  to  do  so,  but  did 
so  on  his  oAvn  volition  upon  the  second  trial.  Such  allega- 
tions were  merely  an  amplification  and  expansion  of  the 
facts  set   forth  in  the  first  petition,  and  constitute  no  ^ 

change  of  the  cause  of  action  and  no  new  or  different  ! 


\ 
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claim.  The  general  allegation  of  negligence  in  the  form 
made  in  the  first  petition  is  wide  enough  to  include  them. 
We  think  it  unnecessary  to  cite  any  further  authority  in 
this  matter.  The  rules  which  govern  the  determination  of 
this  case  are  plain  and  positive.  We  think  it  clear  that 
the  amended  petition  is  only  a  more  expanded  statement 
of  the  original  one. 

We  recommend  thc^refore  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Oldham  and  Ames,  CC,  concur. 

By  the  Court :    For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is 

Affirmed. 


Cora  Allen  v.  Arthur  H.  Rushfort. 

Fii£D  December  21, 1904.    No.  13,674. 

1.  Contract:  Lien:  Waiver.    Where  a  written  contract  of  sale  is  made 

of  an  entire  crop  of  standing  hay  at  an  agreed  price  per  ton,  part 
payment  is  made,  and  the  purchaser  takes  possession  of  the  crop, 
cuts  and  staclis  it,  and  bales  and  carries  away  part  of  it,  the 
title  to  the  crop  passes  to  him.  The  fact  that  the  contract  pro- 
vides that  the  hay  Ia  to  be  paid  for  before  taken  from  the  farm 
merely  gives  a  lien  on  the  hay  for  the  unpaid  purchase  money, 
which  may  be  waived  by  the  seller. 

2.  Action:  Error.    Under  the  pleadings  and  evidence  in  this  case,  held, 

that  the  seller  waived  her  lien;  that  an  action  for  the  contract 
price  was  properly  brought,  and  that  the  case  should  have  been 
submitted  to  the  Jury. 

Error  to  the  district  court  for  Douglas  county:    Wil- 
liam A.  Redick,  Judge.    Reversed, 

Weaver  <£•  Oilier,  for  plaintiff  in  error. 

P.  A,  Wells,  contra. 
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Letton,  C. 

Thi«  ifi  an  action  for  the  purchase  price  of  a  certain  crop 
of  timothy  hay  which  it  is  claimcNl  was  sold  to  the  de- 
fendant  under   the   following   contract   of  sale:      "This 
agreement,  made  this  30th  day  of  June,  1902,  between  Cora 
Allen  and  A.  H.  Rushfort  of  Omaha,  Witnesseth,  that  the 
flpst  party   has   sold   to   the  S(H?ond  party  the  crop   of 
timothy  hay  now  gi-owing  on  the  northwest  quarter  of 
the  southeast  quarter  of  section  17,  tovra  16,  range  10,  for 
14.50  per  ton  net  to  first  party ;  the  hay  to  be  paid  for  be- 
fore taken  from  the  farm.     The  first  party  has  paid  f 50 
cash  to  bind  the  bargain.    Signed,  Cora  Allen,  Arthur  H. 
Rushfort.     Witness,  J.  W.  Kennedy.'^     The  petition  al- 
leges that  when  the  crop  matured  the  defendant  cut  and 
harvesttnl  the  hay,  stacked  it  upon  the  land,  and  subse- 
quently balc^  a  part  of  it  and  removed  it,  but  refuses  to 
pay  for  it.     It  is  further  alleged  that  the  crop  weighed 
100  tons;  that  it  was  of  the  value  of  f450;  that  the  de- 
fendant paid  150  upon  the  purchase  price,  and  that  he  has 
refused  to  take  the  balance  of  the  hay,  and  refused  to  pay 
the  balance  of  the  price.     The  defendant  admitted  the 
execution  of  the  contract,  but  alleged  that  there  was  a 
contemporaneous  oral  agreement  by  which  the  hay  men- 
tioned should  be  weighed  upon  scales  situated  upon  the 
premises  of  the  plaintiff's  mother;  that  he  cut  and  stacked 
the  hay  and  took  30,300  pounds,  which  was  weighed  upon 
said  scaler;  that  in  weighing  of  the  hay  the  plaintiff  fraud- 
ulently manipulated  the  scales  so  that  they  did  not  cor- 
rectly weigh  the  hay;  that  when  he  complained  of  this, 
the  plaintiflF  refused  to  permit  the  hay  to  be  weighed  on 
any  other  scales  or  to  permit  the  defendant  to  take  any 
more   hay   unless   weighed   upon   these   scales,    and    the 
weights  thereby  indicated  accepted  as  the  correct  weights 
of  the  hay.    He  alleges  that  by  this  fraud  he  was  prevented 
by  the  plaintiflF  from  the  further  performance  of  the  con- 
tract.   He  further  sets  out  a  counterclaim  for  labor  in  the 
harvesting  and  stacking  of  50  tons  of  hay,  which  he  al- 
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leges  remains  on  the  premises,  and  for  loss  of  profits  oe- 
ea«ioned  by  the  plalntifif's  preventing  him  from  removing 
the  said  50  tons  of  hay.  The  reply  was  a  general  denial. 
At  the  trial,  upon  the  conclusion  of  the  plaintiff's  evidence, 
the  court  upon  the  defendant's  motion  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  defen:lant,  which  was 
done,  and  the  plaintiff's  action  was  dismissed.  From  this 
action  of  the  court  the  plaintiff  has  prosc^cuted  error. 

The  evidence  is  substantially  to  the  effect  that,  after  the 
execution  of  the  written  contract,  the  defendant  went  upon 
the  plaintiff's  premises  and  cut  and  stackecl  the  hay.  After 
it  had  been  standing  in  stack  about  30  days  he  took  a 
haypress  to  the  land,  and  worked  at  pressing  the  hay  for 
over  a  week.  He  then  hauknl  part  of  it  to  the  railroad 
station  at  Valley  for  shipment.  After  he  had  taken  six 
loads  away  he  told  the  plaintiff  he  had  taken  about  15  tons, 
while  she  claimed  that  about  24  tons  had  been  taken.  He 
then  complained  about  the  scales  being  incorrect,  and 
plaintiff  told  him  not  to  stop  on  that  account;  that  he 
could  weigh  the  hay  at  Valley  at  ilr.  Whitmore's  scales, 
and  she  would  take  Whitmore's  word  for  it.  The  plain- 
tiff went  to  see  him  at  Valley,  and  told  him  she  w^anted 
pay  for  it.  He  offered  to  pay  for  21  tons,  and  upon  the 
plaintiff  asking  him  to  put  the  money  in  the  bank  at  Val- 
ley, he  put  $50*  in  the  bank.  The  next  morning  he  went 
to  the  farm  to  get  the  machine,  and  refuscnl  to  take  any 
more  hay.  After  that,  in  South  Omaha,  the  plaintiff  askcnl 
him  if  he  would  release  the  contract  and  pay  for  one  car- 
load, which  he  refused  to  do.  It  will  be  seen  that  the 
plaintiff  proved  the  execution  of  the  contract  and  a  pay- 
ment upon  the  same,  the  cutting  and  stacking  of  the  hay 
by  the  defendant,  his  removal  of  a  part  of  the  same,  and  a 
refusal  upon  his  part  to  take  and  pay  for  the  remainder 
which  he  had  stacked,  the  only  reason  being  that  he  was 
dissatisfied  with  the  weight  as  given  by  her  scales,  but  that 
she  told  him  she  would  accept  the  weight  from  Wliitmore^s 
scales  or  the  railroad  scales  at  Valley. 

The  defendant  argues  that  the  petition  does  not  state 


910  NEBRASKA  REPORTS.  [Vol.  72 


Allen  ▼.  Rnshfort. 


a  cause  of  action,  and  that  the  evidence  failed  to  prove 
a  cause  of  action  and  would  not  support  a  verdict.  As  to 
the  first  ground,  we  think  the  petition  is  sufficient.  It  sets 
up  the  contract  for  the  sale  of  the  entire  crop,  the  price, 
jMirt  payment  upon  the  same,  the  acceptance  and  r«novaI 
of  a  portion  of  the  crop,  the  number  of  tons  in  the  crop 
and  the  failure  to  pay  for  the  same.  We  do  not  see  what 
is  lacking  in  this  petition. 

As  to  the  second  ground,  it  is  contended  that  the  evi- 
dence shows  that  the  contract  is  executory  only.  The 
contract  recites*  that  the  plaintiff  has  sold  to  the  defend- 
ant the  crop  of  timothy  hay,  specifies  the  price  and  the 
time  of  payment,  and  recites  that  f 50  has  been  paid  upon 
the  same.  Further  than  this,  the  evidence  shows  that  the 
defendant  took  actual  and  manual  possession  of  the  prop- 
perty  sold.  He  expended  time  and  labor  upon  the  same, 
and  changed  its  condition  from  that  of  standing  grass  tt) 
dry  hay  in  stack.  The  only  thing  that  remained  to  be  done 
was  to  ascertain  how  much  the  whole  crop  weighed,  and 
pay  the  balance  of  the  price.  The  defendant  argues  that 
under  such  a  contract  the  title  did  not  pass  until  payment 
was  made.  A  part  payment  had  been  made,  however,  and 
subsequently  the  plaintiff  parted  with  her  control  over 
the  grass,  and  the  defendant  took  possession  of  it,  the 
plaintiff  reserving  only  a  right  to  receive  the  remaining 
purchase  price  upon  the  removal  of  the  property  from  her 
land.  The  rule  contended  for  by  the  defendant^  that  where 
specific  goods  are  to  be  weighed^  measured  or  tested,  if 
this  is  necessary  to  fix  the  aggr^ate  sum  to  be  paid,  title 
will  not  pass  until  this  is  done,  does  not  apply  where  a 
sale  is  made  of  an  entire  mass,  such  as  in  the  instant  case, 
but  does  apply  to  circumstances  where  a  certain  fixed 
amount  is  to  be  separated  from  a  mass;  the  reason  l)eing 
that  in  the  one  case  the  identity  of  the  goods  cannot  be 
ascertained  until  their  separation,  but  in  the  other  there 
is  no  question  of  identity.  The  distinction  is  properly 
stat^Hl  in  Benjamin,  Sales  (7th  ed.),  sec.  346:  "The  dis- 
tinction in  all  these  cases  does  not  depend  so  much  upon 
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what  is  to  be  done  ds  upon  the  object  which  is  to  be  effected 
by  it.  If  that  is  specification,  the  property  is  not  changed; 
if  it  is  merely  to  ascertain  the  total  value  at  designated 
rates  the  change  of  the  title  is  effected."  In  the  instant 
case  the  crop  of  hay  was  appropriated  to  the  defendant  by 
the  contract.  He  agreed  to  take  it  and  pay  the  stipulated 
price.  He  paid  part  of  the  price,  reduced  the  crop  to  his 
own  possession,  and  became  entitled  to  remove  the  same 
from  the  premises  as  soon  as  he  paid  the  price  for  the  re- 
mainder. The  provision  as  to  retention  of  possession  gave 
the  plaintiff  a  lien  on  the  property,  as  between  her  and 
the  defendant,  until  it  was  paid  for,  but  she  might  waive 
her  lien,  and  the  evidence  shows  that  she  did  waive  it  by 
giving  him  permission  to  remove  the  hay  and  weigh  it 
elsewhere  as  soon  as  he  complained  of  her  scales.  The  in- 
tention of  the  parties  evidently  was  to  transfer  the  title 
to  the  grass  at  the  time  the  contract  was  signed  and  the 
f  50  paid,  subject  to  the  lien  provided  in  the  contract,  and 
the  court  will  construe  the  contract  in  accordance  with 
their  intention  and  with  their  subsequent  conduct. 

For  these  reasons,  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Oldham  and  Ames,  CC,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and 
the  cause  remanded. 

Bevebsed. 


INDEX. 


Abat«xii6nt.    See  Bastardy,  8. 

Under  sec.  45  of  the  code,  which  provides  that  an  action  shall 
not  abate  by  reason  of  disability  of  a  party,  it  is  the  duty 
of  the  court  to  protect  the  rights  of  the  incapacitated  party. 
Simmons  v.  KeUey 634 

AdYaneementB.    See  Dsscent  and  Distribution. 

4>dTerse  Po8.:.e8sion. 

One  holding  adverse  possession  of  inclosed  land  does  not 
abandon  it  by  failure  to  occupy  it  for  a  reasonable  time. 
Richards    v,    Haslcins 195 

AppMil  and  Brror.  See  Bastabdt,  1,  2,  4.  Criminal  Law.  Drains, 
2.  Ejkctment,  2.  Habeas  Corfcs,  1,  2.  6,  7.  Homestead, 
1.  Instructions,  3-6.  Judgment,  14.  Juby.  Lis  Pendens. 
Municipal  Corporations,  10,  15.  New  Trial,  2,  7.  Re- 
plevin, 1.  Specific  Perfori^iance.  Trial. 
Appeal. 

1.  Where,  on  appeal,  the  evidence  sustains  the  Judgment,  it  will 
not  be  disturbed.    Stocker  v.  Nemaha  County 255 

2.  Upon  appeal,  the  supreme  court  will  only  consider  whether 
or  not  the  pleadings  and  evidence  support  the  Judgment 
O^Neal  V.  Bellevue  Improvement  Co 899 

3.  Ui>on  appeal,  the  supreme  court  will  try  the  issue  de  novo. 
Naudain  v,  Fullenwidw^ 221 

Bond. 

4.  An  appeal  bond  in  an  action  to  foreclose  a  mechanic's  lien, 
held  to  comply  with  sec.  677  of  the  code.  Maloney  v,  John^ 
son-McLean  Co 340 

5.  The  "condemnation  money"  mentioned  in  a  bond  given  un- 
der sec.  677  of  the  code  is  "found  against  the  defendant" 
when  the  judgment  of  the  district  court  appealed  from  is 
affirmed.    Maloney  v.  Johnson-McLean  Co 340 

Deposit. 

6.  When  a  decree  requires  a  deposit  aa  a  condition  precedent 
to  enforcing  it,  and  defendant  appeals,  the  time  allowed 
for  making  the  deposit  is  extended  until  a  like  time  after 
the  decree  becomes  again  enforceable.    RuzicloQ  v-  Hotovy. .  689 

61  (»13) 
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Appeal  and  Error — Continued, 

Final  Order. 

7.  An  order  is  not  final  which  does  not  determine  the  snhetaii:- 
tial  right£  of  parties.    Huffman  v.  Rhodes ST 

Liaw  of  Case, 

8.  A  question  decided  upon  appeal  or  error  cannot  be  reliti- 
gated  upon  a  retrial  of  the  case.    Supreme  Court  of  Honor 

V.    Tracy     742 

9.  The  supreme  court  ordinarily  will  not  reexamine  questions 
of  law  determined  on  a  prior  appeal.    Hamilton  Nat.  BanJc 

V,  American  L.  <€  T.  Co 81 

Parties, 

10.  The  rule  that  all  parties  agaioBt  whom  a  joint  judgment  is 
rendered  must  be  made  parties  to  a  proceeding  in  error,  has 
no  application  where  the  judgment  is  severaL  Eccles  v. 
United  States  Fidelity  d  Guaranty  Co 439 

Reversal, 

11.  An  appellate  court  upon  reversing  a  judgment  will  deter- 
mine whether  the  litigation  be  ended,  or  the  case  be  remanded 
with  directions^  or  be  remanded  for  the  exercise  of  the  dis- 
cretion of  the  lower  court.    Qadaden  v.  Thrush 1 

12.  Under  the  practice  in  the  federal  courts^  when  a  case  has 
been  decided  by  the  supreme  court  upon  appeal,  the  circuit 
court  has  no  authority,  without  express  leave^  to  permit 
new  defenses.     Oadsden  v.  Thrush 1 

13.  The  rule  of  the  state  supreme  court  is  that,  when  a  case  la 
remanded  generally,  the  district  court  is  to  exercise  its 
discretion  in  the  further  proceedings  in  the  cause,  unless 
specially  directed.    Oadsden  v.  Thrush 1 

14.  Whefn  a  case  has  been  decided  by  the  state  supreme  court 
pursuant  to  the  mandate  of  the  supreme  court  of  the  United 
States,  new  defenses  will  not  ordinarily  be  permitted. 
Oadsden  v.  Thrush 1 

Review, 

15.  A  party  will  not  be  heard  to  complain  in  the  supreme  court 
of  the  admission  of  testimony  to  which  he  made  no  objee- 
tion.     Ooken  v,  Dallugge 22 

16.  Judgments  in  estate  matters  cannot  be  reviewed  upon  ap- 
peal to  the  supreme  court.    Huffman  v,  Rhodes 67 

17.  Where,  on  a  new  trial  in  the  district  court,  new  evidence 
is  Introduced,  the  supreme  court,  on  a  second  appeal,  will 
examine  questions  of  fact  Hamilton  Nat.  Bank  v,  Amer- 
ican L.  d  T,  Co 81 

18.  When  two  or  more  join  in  a  petition  in  error,  no  error 
can   be  availed    of  that  is  not  prejudicial  to  all,     Felsch 

V,  Dabb - 736 
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Appeal  and  Brror— Concluded, 

19.  "Wliere  separate  motions  for  a  new  trial  are  ruled  on,  the 
supreme  court  will  not  decline  to  consider  separate  petitions 
in  error  because  of  a  slight  inaccuracy  in  the  order  on  che 
motions.     Cfoken  v,  Dallugge 16 

20.  Where  no  motion  for  a  new  triflQ  is  made,  errors  occurring 

at  the  trial  will  not  be  examined.    Btate  v.  Ellsworth 277 

21.  rn  a  proceeding  by  an  executor  to  sell  real  estate,  where 
there  is  no  motion  for  a  new  trial,  the  supreme  court  will 
examine  the  sufficiency  of  the  pleadings  to  sustain  the 
Judgment    Bixby  v,  Jewell 755 

22.  Where  no  motion  for  new  trial  has  beem  filed,  the  sufficiency 

of  the  evidence  will  not  be  considered.    Caasidy  v.  Collier. .  376 
Levy  V,  Collier 377 

23.  A  motion  for  a  new  trial  is  not  necessary  to  a  review  of  a 
judgment  grantfng  or  refusing  a  license  to  sell  Intoxicating 
liquors.     In  re  Krug 576 

24.  A  motion  to  dismiss  a  proceeding  in  error  will  not  lie  be- 
cause of  no  motion  for  a  new  trial;  the  record  will  be  ex- 
amined to  determine  whether  the  pleadings  sustain  the 
Judgment.  Ecclea  v.  United  States  Fidelity  d  Guaranty  Co. .  439 

Transcript. 
26.  If  it  is  impossible  to  obtain  a  sufficient  transcript,  it  is  not 
proper  practice  to  file  an  imperfect  one.    Zweibel  v.  Cald- 
well         53 

26.  The  filing  of  a  petition  in  error  and  a  transcript  after  six 
months  from  the  rendition  of  a  Judgment  confers  no  Juris- 
diction.   Chicago,  R.  I.  d  P.  R.  Co.  v.  8porer 372 

27.  Neglect  of  clerk  is  no  excuse  for  failure  to  commence  pro- 
ceedings in  error  within  time.    Chicago,  R.  L  d  P.  R,  Co 

V.    Sporer 372 

28.  Judgment  of  the  district  court  dismissing  an  appeal  from 
county  court  for  failure  to  file  transcript  in  time  under 
sec  1008  of  the  code,  held  proper.    Miller  v.  Walker 660 

Verdict. 

29.  The  verdict  of  the  Jury  rendered  on  conflicting  testimony 
will  not  be  set  aside  unless  clearly  against  the  weight  of 
evidence.    Anderson  v.  Kannoto 32 

30.  When  the  verdict  is  baaed  on  indisputable  evidence,  the 
court  will  not  examine  the  record  for  errors  at  the  trial. 
Hatoke  v.  Kerr 848 

Attachment. 

1.  A  mortgagee  who  filed  his  deed  subsequently  to  the  levy  of 
an  attachment  duly  recorded  takes  with  notice.  Naudain 
v.   Fullenmder t .  t .  t  •  t t  •  *  •  •  •  221 
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5.  A  prior  imrecorded  deed  made  In  good  faith  takes  pre(»- 
dence  of  an  attachment  if  recorded  before  the  attachnumt 
deed.    Naudain  v.  FullenuMer 221 

3.  BSyidence  examined,  and  held  that  the  mortgagee's  lien  is 
subject  to  the  attachment    Naudain  v.  Full^nuMer 221 

Bailment.     See  IxsTRucnoiCB,  6. 

Bastar4y. 

1.  After  trial  in  a  bastardy  proceeding,  that  no  formal  ar- 
raignment and  plea  were  entered  before  trial  Is  merely  an 
Irregularity.    McNeal  v.  Hunter 679 

2.  The  right  to  have  the  complaint  in  bastardy  read  and  to 
plead  thereto  will  be  deemed  waived,  after  trial.    McNeal 

V,    Hunter 579 

$.  Evidence  in  bastardy  proceedings  held  sufficient  to  sustain 
the  verdict    McNeal  v.  Hunter 579 

4.  It  is  not  error  in  a  bastardy  case  to  refuse  to  order  the 
removal  of  a  child  less  than  five  months  old,  brought  by 
the  prosecutrix  to  the  witness  stand,  where  no  comparison 
was  made  between  it  and  the  alleged  father.    Esch  v.  Qraue^  719 

6.  Evidence  in  a  bastardy  case  held  sufficient  to  show  that  the 
child  was  living  at  the  time  ol  the  trial.    Esch  v,  Oraue, . .  719 

6.  The  marriage  of  the  parents  of  iU^timate  children  does 
not  legitimate  them  except  as  prescribed  by  sec  31,  ch.  23, 
Ck>mp.  at     Trayer  v.  Setzer 845 

7.  The  moral  obligation  of  the  father  of  illegitimate  children 
to  support  them  is  a  sufficient  consideration  for  his  bond  so 

to  do.     Trayer  v»  Setzer 345 

(.  Bastardy  proceedings  are  Hot  abated  by  a  fraudulent  mar- 
riage with  the  mother  followed  by  immediate  abandonment 
Trayer  v,  Setzer 845 

Beneftcial  Associations.    See  Iitsubanob^  3-10. 

Bills  and  Hotes. 

1.  An  immaterial  alteration  in  a  note  after  delivery,  where 

there  is  nothing  on  its  face  to  indicate  an  alteration,  will 

not   invalidate  it  in  the  hands  of  a  bona  fide  endorsee. 

Humphrey  Hardware  Oo.  v,  Herrick 878 

9.  A  fraudulent  alteration  of  a  note  may  be  shown  under  tha 

general  issue.    Oandy  v.  Estate  of  Bissell 356 

3.  In  an  action  on  a  promissory  note,  plaintiff's  possession  and 
production  of  the  note  at  the  trial  is  prima  facie  evidence 

of  delivery  and  ownership.    Oandy  v.  Estate  of  Bissell 356 

4.  Where  a  note  is  to  be  delivered  upon  the  performance  of  a 
condition,  the  delivery  becomes  complete  by  the  perfoniH 
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ance  of  the  condition  after  maker's  death.    Qandy  v.  Estate 

of  Bissell 356 

5.  When,  in  an  action  upon  a  promissory  note,  there  is  evi- 
dence that  it  is  not  genuine,  it  is  competent  to  show  the 
circumstances  surrounding  the  execution  of  the  note. 
Gundy  v.  Estate  of  Bissell 356 

Bonds.    See  Appeal  and  Error,  A,  5.    Bastardy,  7.    Couktieb  and 
County  Officers.  1-6.     Principal  and  Surety,  3. 

1.  A  hond  of  indemnity,  covenanting  that  so  long  as  it  re- 
mains in  force  the  obligor  shall  be  paid  an  annual  premium 
in  advance,  permits  the  obligee  to  terminate  It  by  failure 

to  pay.    Fidelity  d  Deposit  Co,  v.  Lihby 850 

2.  Laws  1895,  ch.  22,  providing  for  the  giving  of  surety  bonds, 
held  not  amendatory  of  ch.  10,  Comp.  St.,  '^r  to  dispense 
with  personal  sureties  on  official  bonds.  ^delity  d  De- 
posit Co.  V.  Libby 850 

8.  A  contractor's  bond  for  the  erection  of  a  public  building, 
conditioned  for  the  payment  of  laborers  and  material  men, 
is,  at  most,  a  common  law  obligation  as  to  materials.  Amer- 
ican Radiator  Co,  v.  American  Bonding  d  Trust  Co 100 

4.  An  instrument  purporting  to  be  the  joint  obligation  of  a 
principal  and  surety  and  to  require  execution  by  both,  which 
the  former  in  violation  of  instructions  delivers  to  the 
obligee  without  having  signed  it,  is  void.  American  Radi- 
ator Co,  V.  American  Bonding  d  Trust  Co 100 

Bridges.     See  Counties  and  County  Officers,  10.    Mandamus,  5. 

Building  and  Loan  Associations. 

Foreign  building  and  loan  association  contract  held  usurious. 
Clarke  v.   Woodruff 286 

Carriers. 

1.  Petition  held  not  to  state  a  cause  of  action  ex  contractu 
against  a  carrier,  nor  one  for  negligence.     Fremont,  E,  d 

M,  Y,  R,  Co.  V.  Hagblad 773 

2.  Petition  held  not  to  constitute  plaintiff  a  passenger  under 
sec.  3,  art.  I,  ch.  72,  Comp.  St.,  1903.    Fremont,  E,  d  M,  V, 

R,  Co.  V.  Hagblad 773 

3.  A  railroad  company  owes  only  ordinary  care  to  persons 
impliedly  invited  upon  its  platform  who  are  not  passengers. 
Fremont,  E.  d  If.  Y.  R.  Co.  v,  Hagblad 773 

4.  Passenger  defined.    Fremont,  E,  d  M.  Y.  R.  Co,  v.  Hagblad.,  173 

5.  Facts  constituting  one  a  passenger  must  be  set  out  to 
create  a  carrier's  liability  under  ch.  72,  art.  I,  sec.  3,  Comp. 
St,  1903.    Fremont,  E.  d  M.  Y,  R.  Co,  v.  Hagblad 773 
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6.  A  common  carrier  is  required  to  provide  facilitieB  for  ship- 
pers, and  cannot  discriminate  between  them  in  rates  or 
fikcilities.     State  v.  Chicago^  B.  d  Q.  R.  Co 642 

7.  Where  a  carrier  has  cars  sufficient  for  ordinary  purpose 
In  case  of  a  temporary  shortage,  it  is  entitled  to  apportion 
the  same  equitably  among  Its  patrons.  Bt<Ue  v.  Chicago, 
B.  S  Q.  R,  Co 642 

8.  Under  the  facts,  held,  no  discrimination  proved  entitling 
relator .  to  a  writ  of  mandamus  against  a  carrier.  State 
V.  Chicago,  B.  d  Q.  R.  Co 542 

9.  Laws  1881»  ch.  68,  sec.  2,  forbidding  railroad  companies  to 
charge  for  transportation  for  any  specific  distance  a  greater 
sum  than  they  charge  for  carriage  over  a  greater  distance 
is  valid.    Chicago,  B.  d  Q.  R,  Co.  v,  Anderson S56 

Chattel  Mortgages. 

A  mortgagee  may  sell  sufficient  of  the  mortgaged  property  to 
satisfy  the  debt;  if  he  sell  more  he  will  be  liable  for  con- 
version of  such  excess.    Skoio  v,  Locke 681 

Constitutional  Law.     See  Taxation. 

1.  The  constitutionality  of  a  law  is  determined  by  what  is 
authorized  by  its  provisions.     City  of  Beatrice  v,  Wright. .  689 

2.  The  act  of  1903.  amending  sees.  18  and  20,  art.  Ill,  ch.  18, 
and  sec.  3a,  art.  XI 11,  ch.  83,  Comp.  St.,  1901,  relating  to  the 
deposit  of  county  funds,  held  constitutionally  adopted. 
State  V,   Cronin 636,  642 

3.  Ch.  16,  sees.  216-227,  Comp.  St,  is  not  In  violation  of  art. 
Ill,  or  of  sec.  1,  art  VI  of  the  constitution,  nor  does  it 

give  the  state  banking  board  such  powers  as  to  be  uncon-  ^ 

stitutional  for  that  reason.  St€Ue  v,  Northtoestem  Trust  Co,.  497  \ 

4.  The  provisions  of  the  drainage  law,  sees.  1-28,  art  I,  ch.    -  .j 
89,  Comp.  St.,  do  not  violate  sec  21,  art.  I  of  the  constitu- 
tion,  providing   that   the  property  of  no  person   shall  be 

taken   or   damaged   for   public   use   without   compensation. 
Morris  v,  Washington  County 174 

5.  The  provisions  of  the  irrigation  act,  sec.  28,  art.  II,  ch.  93a, 

Comp.  St ,  held  not  to  be  unconstitutional.    Farmers  Canal  ^ 

Co.  V.  Frank 136 

6.  Sec.  7,  art.  IX  of  the  constitution,  prohibits  the  legislature 
from  imposing  taxes  on  municipal  or  other  corporations  for 
corporate  purposes.    Held,  That  a  tax  sought  to  be  imposed 

upon  fire  insurance  companies  under  authority  of  the  leg-  i 

islature  is  unconstitutional.    Aachen  d  M.  F.  Ins.  Co.  v.  Cit^  1 

of  Omaha 51S  ' 
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7.  An  awner  is  not  deprived  of  his  property  without  due  pro- 
0688  of  law  by  means  of  taxation.  If  he  has  an  opportunity 
to  QuesUon  the  validity  of  the  tax  at  some  stage  of  the 
proceedings.    Hacker  v.  Howe 385 

8.  The  fact  that  no  notice  of  sale  of  land  for  taxes  under  ch. 
76,  laws  of  1903,  is  required  other  than  that  contained  in 
the  act  itself  does  not  render  it  void  as  taking  property 
without  due  process  of  law.    City  of  Beatrice  v.  Wright 689 

9.  The  provisions  of  the  act  for  the  sale  of  land  for  taxes,  ch. 
76,  laws  of  1903,  held  in  conflict  with  sec.  4,  art.  IX  of  the 
constitution,  which  denies  to  the  legislature  power  to  re- 
lease or  discharge  taxes,  or  to  commute  the  same.  City  of 
Beatrice  v.  Wright $89 

10.  The  title  to  ch.  68,  laws  1881,  "An  act  to  fix  a  maximum 
standard  of  freight  charges,"  etc.,  contains  only  one  sub- 
ject.   Chicago,  B.  d  Q.  R.  Co.  v.  Anderson 856 

11.  Sees.  39  and  40,  art.  I,  ch.  77,  Comp.  St.,  1901,  providing  for 
the  assessment  of  railroad  property  for  taxation  are  valid. 
Chicago,  B.  d  Q.  R.  Co,  v,  Richardson  County 482 

12.  Sees.  39  aaid  40,  art.  I,  ch.  77,  Comp.  St.,  1901,  are  not 
invalid  as  a  taking  of  property  by  taxation  without  due 
process  of  law.    State  v.  Back 402 

13.  Sec.  692  of  the  code^  limiting  the  time  for  commencing  pro- 
ceedings in  error.  Is  constitutional.  Chicago,  R.  I,  d  P,  R, 
Co.  V.  Bporer 372 

14.  Ch.  104,  laws  of  1899.  amending  sec  125,  ch.  58  of  the 
criminal  code,  1873,  is  not  in  conflict  with  sec.  11,  art.  Ill 

of  the  constitution.    Moline  v,  mate 361 

Contracts.    See  Bonds,  4. 

1.  Where  plaintiff  claims  that  a  certificate  of  deposit  was  in- 
dorsed to  a  county  attorney  under  an  agreement  that  he 
would  dismiss  a  criminal  prosecution,  a  court  will  not  aid 
him  to  regain  possession  of  the  property.    Johnson  v.  Owen,  477 

2.  The  alteration  of  a  written  contract  by  a  stranger  will  not 
avoid  the  contract,  where  the  contents  as  It  originally  stood 
can  be  ascertained.    Colby  v,  Foxworthy 378 

Ckmtribntion.    See  Pabtnebshif,  1. 

CorporationB. 

1.  Corporation  held  to  be  an  Instalment  investment  company 
under  ch.  29,  laws  1903,  Comp.  St,  ch.  16,  sees.  216-227. 
State  V.  Northwestern  Trust  Co 497 

2.  The  legislature  has  power  to  provide  for  publicity  of  the 
condition  and  business  methods  of  such  corporations.    State 

V.  Northwestern  Trust  Co 497 
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3.  The  president  af  a  corporation  is  the  proper  party^  to  al^n 
a  petition  for  repaying  in  behalf  of  the  corporation.  AMtfy 
V.  City  of  Omaha 561 

Ooats. 

When  public  officers  are  compelled  to  perform  a  statutory  duty 
by  mandamus,  costs  will  be  adjudged  against  them  when 
the  relator  is  without  fault    State  v.  Carlson 837 

Gountlea  and  County  Officers.    See  Dbains,  1.    Mandamus.  5. 

1.  Oh.  8,  laws  1899,  the  "Refunding  Bond  Act,"  provides  for  an 
appeal  from  findings  of  the  district  court  as  to  the  validity 
of  county  bonds,  and  authorizes  the  supreme  court  to  maice 
findings  which  are  binding  upon  all  parties  to  the  reoord. 
Coibum  V,  McDonald 431 

2.  In  such  a  proceeding  the  supreme  court  will  only  render  a 
decision  as  to  validity  of  the  bonds.    Coibum  v.  McDonalS^,  431 

3.  It  will  not  determine  the  effect  of  a  decision  as  to  innocent 
purchasers  not  parties  to  the  record.    Coibum  v.  McDonaid,  431 

4.  A  proposition  to  rote  bonds  In  aid  of  a  railroad  is  not  void 
because  it  authorises  the  county  to  accept  capital  stock  of 
the  company.    Coibum  v.  McDonald 431 

5.  Where  bonds  in  aid  of  a  railroad  are  to  be  issued  at  a  future 
time,  the  assessed  valuation  of  the  county  last  made  before 
such  bonds  are  actually  issued  Is  the  basis  in  limiting  the 
amount  of  such  issuo.     Coibum  v,  M<a>onald 431 

6.  A  municipality  cannot  repudiate  its  bonds  after  the  com- 
promise of  a  suit  in  which  their  validity  was  in  issue,  un- 
less such  bonds  are  absolutely  void.    Coibum  v.  McDonald..  431 

7.  Sec.  42,  ch.  28,  Comp.  St,  1901,  limits  tlie  sum  which  may 
be  retained  by  a  county  treasurer  to  fees  and  commissions 
actually  received.    Maurer  v.  Oage  County 441 

8.  County  boards  in  settling  with  county  officers  act  minis- 
terially; and  in  allowing  officers  to  retain  a  greater  sum 
than  limited  by  law«  their  action  is  void,  and  the  county 
may  recover  the  excess.    Maurer  v.  Gage  County 441 

9.  It  is  the  duty  ol  county  treasurers  to  deposit  county  funds 
as  provided  by  sec.  18,  art  III,  ch.,18,  Comp.  St.     State 

V.   Cronin 636,  64t 

10.  When  a  county  has  refused  to  participate  with  an  adjoining 
county  in  repairing  a  bridge^  it  is  no  defense  to  an  action 
for  contribution  that  the  plaintiff  county  in  making  the 
repairs  proceeded  irregularly  in  pbligating  itself  to  pay 
for  them.    Cass  County  v.  Sarpy  County •    93 
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Ctomts.     See  Appeal  and  Ekror,  11-14. 

1.  The  supreme  court  is  bound  by  the  oonstruction  of  the 
extradition  laws  adopted  by  the  supreme  court  of  the 
United   States,     ^-^-^nison  v.  Christian 703 

2.  The  supreme  coi .  lias  no  original  jurisdiction  of  an  action 
to  cancel  municipal  taxes  on  insurance  companies.    Aachen 

d  M.  F.  Ins.  Co.  V.  City  of  Omaha 112 

Provident  8,  L,  A.  Society  v.  City  of  Omaha 113 

3.  In  an  application  for  mandamus  to  compel  the  enforcement 
of  the  law  against  the  sale  of  liquor  on  Sunday,  the  dis- 
trict court  has  concurrent  Jurisdiction  with  the  supreme 
court.    State  v.  Moores 5 

4.  The  opinions  of  the  commissioners  of  the  supreme  court, 
designated  as  "unofficial/*  have  no  value  as  precedent  in 
the  sense  in  which  the  doctrine  of  stare  decisis  is  applied. 
Flint  17.  Chaloupka 34 

Covenants. 

1.  In  an  action  for  damages  for  breach  of  a  covenant  for  quiet 
enjoyment  in  a  deed,  the  real  consideration  may  be  proved 

by  parol.    Holmes  v.  Seaman 800 

2.  In  such  an  action  growing  out  of  an  exchange  of  lands,  the 
measure  of  damages  is  the  value  of  the  property  to  which 
the  plalntift  was  entitled.    Holmes  v.  Seaman 300 

Creditors'  Suit.    See  Judgment,  2. 

The  beginning  of  a  creditor's  suit  gives  a  specific  lien  upon  the 
property  which  it  is  sought  to  reach,  and  during  its  pen- 
dency the  Judgment  does  not  become  dormant  as  to  such 
property.    Flint  v.  Chaloupka 34 

Criminal    Law.     See    Homicide.     Im>iorrMENT    and    Ix»x)rmation. 
Jurisdiction. 

Appeal. 

1.  To  effect  an  appeal  In  a  misdemeanor  cass  tried  in  an  in- 
ferior court,  the  defendant  must  enter  into  a  recognizance, 
with  sureties,  as  is  provided  by  sec.  324  of  the  criminal 
code.    Zohel  v.  State 427 

Continuance. 

2.  Where  accused's  witnesses  were  present,  held  that  his  ap- 
plication for  a  continuance,  after  the  prosecutrix  had 
changed  her  evidence,  was  properly  denied.    Blair  v.  State..  601 

Evidence. 

8.  Objection  to  evidence  of  a  conversation  over  the  telephone 
on  the  ground  of  want  of  identification  of  the  person  ad- 
dressed, held  properly  overruled.    Lillie  v.  State 228 

4.  In  the  trial  of  one  charged  with  murder  by  firearms,  It  is 
not  error  to  permit  evidence  that  the  defendant  was  famil- 
iar with  the  use  of  firearms.    lAllie  v.  State 228 
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5.  It  is  discretionary  with  the  trial  court  to  permit  evidence 
of  experiments  to  illustrate  transactions  that  have  been 
testified  to.     LilHe  v.  State 22« 

6.  The  admission  of  evidence  not  necessarily  injurious,  and  not 
objected  to  .when  offered  nor  in  the  petition  in  error,  is  at 
most  error  without  prejudice.    LilHe  v.  State 228 

7.  In  a  murder  trial  it  is  proper  to  prove  the  physical  condi- 
tions existing  in  the  yicinlty  of  the  murder.    LilHe  v.  State.  228 

8.  In  a  murder  trial  it  is  competent  to  prove  the  subsequent 
conduct,  appearance  and  statements  of  the  accused.  LiUie 

V.  State 22^ 

9.  In  criminal  trials  the  weight  to  be  given  evidence  of  pre- 
vious good  character  is  for  the  Jury.    Lillie  v.  State 228 

10.  Proof  of  motive  is  always  competent  In  murder  trials.  Lil- 
lie V.   State 228 

11.  It  is  not  indispensable  in  criminal  trials  that  a  motive  for 
the  crime  be  proved.    Lillie  v.  State 228 

12.  In  a  prosecution  for  murder  committed  with  firearms,  evi- 
dence that  the  defendant  had  access  to  such  a  weapon  is 
not  indispensable.    Lillie  v.  State 228 

13.  Evidence  in  a  trial  for  rape  held  sufficient  to  realst  a  de- 
murrer thereto.    Blair  v.  State 601 

14.  Heldy  that  the  record  discloses  no  reversible  error  in  re^ 
ceivlng  and  rejecting  evidence.    Blair  v.  State 601 

15.  Evidence  is  relevant  which  shows  that  the  accused  threat- 
ened or  assaulted  a  witness,  endeavored  to  prevail  on  him 
to  abscond  and  to  induce  him  to  testify  falsely,  or  concealed 
his  whereabouts.     Blair  v.  State 601 

16.  In  a  prosecution  for  statutory  rape  evidence  may  be  ree^ved 
to  prove  adulterous  disposition  of  the  parties.  Blair  v. 
^tate    601 

17.  In  a  prosecution  for  rape,  evidence  is  admissible  to  prove 
that  the  accused  concealed  the  prosecuting  witness.    Blair 

V.    State 501 

18.  In  a  prosecution  for  rape,  testimony  of  subsequ^it  acts  of 
illicit  intercourse,  related  in  time  to  the  offense  charged,  is 
admissible  as  corroborative  evidence.    Woodruff  v.  State. . .  815 

19.  In  a  prosecution  for  rape,  evidence  that  the  accused  prom- 
ised to  marry  prosecutrix  if  any  trouble  arose  Is  admis- 
sible.    Woodruff  V.  State 816 

20.  Evidence  in  such  case  that  the  prosecutrix  became  pregnant 

is  admissible.    Woodruff  v.  State 815 

21.  Any  attempt  to  suppress  evidence,  and  prevent  a  trial  by 
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flight  may  be  shown  against  defendant  in  a  criminal  case. 
Woodruft  V.  State 815 

22.  In  a  prosecution  for  rape,. an  attempt  by  accused  to  have 
an  abortion  committed  upon  the  prosecutrix  may  be  shown. 
Woodruff  V.  State 815 

23.  In  a  prosecution  for  rape,'  where  the  previous  chastity  of 
the  prosecutrix  is  in  issue,  it  is  not  error  to  show  that  the 
prosecutrix  was  not  aware  that  the  accused  was  a  married 
man.    Woodruff  v.  State 815 

24.  In  a  prosecution  for  rape,  where  the  previous  chastity  of 
the  proeecutrix  is  involved,  evidence  of  the  general  reputa- 
tion of  the  prosecutrix  is  not  admissible  to  prove  prior 
unchastity.    Woodruff  v.  State 815 

26.  To  prove  the  previous  unchastity  of  a  prosecutrix  in  a 
charge  of  rape,  evidence  of  the  general  reputation  for  un- 
chastity of  an  associate  is  not  admissible.  Woodruff  v. 
State    815 

26.  The  admission  of  evidence  that  a  third  party,  with  whom 
the  prosecutrix  was  alleged  to  have  had  Illicit  intercourse, 
was  out  of  the  state,  held  not  prejudicially  erroneous.  Wood- 
ruff V.  State 815 

27.  Identification  of  person  ^.ccused  of  uttering  a  forged  check 
held  sufficient    Mays  v.  State 723 

28.  Statement  of  third  person  that  he  was  guilty  of  the  crime 
held  hearsay.     Maya  v.  State 723 

29.  Written  statement  of  third  person,  not  sworn  to,  that  he 
Qommitted  the  crime,  not  in  the  form  of  a  deposition,  is 
not  competent  evidence.    Mays  v.  State 723 

30.  Proof  of  alibi.    Mays  v.  State 723 

81.  A  record  of  a  stock-yards  company  of  the  receipt  of  stock, 
copied  from  a  book  of  original  entries,  is  not  competent 
evidence  for  the  purpose  of  tracing  cattle,  alleged  to  have 
been  stolen,  to  the  possession  of  the  accused.  Donner  v. 
State    263 

32.  Where  evidence  of  abandonment  is  conflicting,  the  supreme 
court  will  not  pass  oti  its  sufficiency.  Cuthhertson  v.  State, .  727 

83.  Evidence  held  sufficient  to  sustain  a  conviction  of  obtain- 
ing deed  by  false  pretenses.    Moline  v.  State 861 

Instructions. 

84.  Instructions  in  a  trial  for  obtaining  a  deed  by  false  pre- 
tenses approved.    Moline  v.  State 861 

85.  In  a  criminal  trial  it  is  not  error  to  instruct  the  Jury  that 
the  defendant  is  under  no  obligations  to  testify,  and  that 
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failure   to    testify   creates   no   presumption   against    blm. 
Lillie  ♦.  etate 228 

8^  An  Instruction  dispaniging  tlio  erldenoe  of  the  accused  is 
erroneous.    Donner  v.  ^tate 263 

87.  An  instruction  as  to   "reasonable  doubt"  criticised.      £47- 

lie  V.  Btate .' 228 

Ifoya  V.  State 723 

88.  That  a  clause  of  an  instruction  is  incompleto  Is  not  ground 
fbr  a  reversal,  if  the  paragraph  is  clear.    Blair  v.  State 501 

89.  In  a  prosecution  for  rape  an  instruction  limiting  oTidence 
of  subsequent  acts  of  illicit  intercourse  to  corroboratlTe  pur- 
poses, held  proper.    Woodruff  v.  State 815 

40.  In  a  prosecution  for  rape  an  instruction  limiting  evidenoe 
that  accused  endeavored  to  have  an  abortion  committed 
upon  the  prosecutrix  to  corroborative  purposes,  held  proper. 
Woodruff  V.  State 815 

Jury, 

41.  In  criminal  trials  the  qualification  of  a  juryman  is  oue  of 
tact  for  the  court    Lillie  v.  State 22S 

*    New  Trial. 

42.  Bquity  will  not  grant  a  new  trial  in  a  criminal  case  on  the 
ground  of  newly  discovered  evidence.    HuJ)l>ard  v.  State, . .     62 

48.  The  district  courts  have  no  inherent  or  common  law  power 
to  grant  new  trials  in  criminal  cases,  on  the  ground  of 
newly  discovered  evidence,  at  a  subsequent  term,  ffuh- 
bard  V.   State 62 

44.  The  jurisdiction  of  the  district  courts  to  grant  new  trials 
in  criminal  cases  Is  derived  from  the  statute.     Huhhard 

V.  ^tate 62 

45.  Sees.  490-492  of  the  criminal  code  are  the  exclusive  source 
of  power  of  the  district  courts  to  grant  such  new  trials^ 
Hubbard  v.  State 62 

46.  Sec.  318  of  the  code  has  no  application  to  the  granting  of 
new  trials  in  criminal  cases.    Hubbard  v.  State 62 

47.  In  capital  cases  a  new  trial  should  not  be  allowed  on  ac- 
count of  newly  discovered  evidence  unless  beneficial  to  the 
the  defendant    Lillie  v.  State 228 

48.  Where  in  a  criminal  case  a  prejudicial  instruction  is  given 
without  testimony  to  sustain  it,  a  new  trial  will  be  granted. 
Blair  9.  State 368 

Trial. 

49.  On  the  trial  oi  one  for  abandonment  of  wife  the  prosecution 
should  not  be  permitted  to  prove  improper  conduct  of  the 
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accused  with  other  women  before  the  desertion  tooK  place. 

Cuthhertson  v.  State 727 

60.  It  is  within  the  sound  discretion  of  the  trial  court  to  fiermit 
a  party  to  reopen  his  case  and  introduce  further  evidence. 
Blair    v.    State 501 

51.  An  objection  to  the  appearance  of  private  counsel  to  assist 
the  county  attorney  should  be  made  at  a  suitable  time 
and  be  supported  by  some  showing  that  the  county  attorney 
did  not  request  or  require  assistance.    Blair  v.  State 501 

52.  An  objection  to  the  appearance  of  private  counsel  made  in 
connection  with  the  examination  of  a  witness,  and  without 
showing,  held  properly  overruled.    Blair  v.  State 501 

53.  When  men  might  differ  as  to  a  reasonable  doubt  of  defend- 
ant's guilt,  it  is  a  question  for  the  jury.    lAllie  v.  State. . . :  228 

Venue, 

54.  Prosecution  for  abandonment  must  be  in  t^e  county  where 
the  parties  resided  at  the  time  of  separation,  and  where 
the  wife  resides  when  the  neglect  to  maintain  occurs.  Cuth- 
hertson V,  8t<ite 727 

Verdict, 

55.  In  a  trial  for  robbery  a  verdict  will  not  be  set  aside  for 
want  of  evidence,  unless  clearly  wrong.    Henry  v.  State.,..  252 

Witnesses. 

66.  It  is  not  error  for  the  court  to  request  counsel  to  desist 
from  further  cross-examination  of  a  witness  along  im- 
proper lines.     Woodruff  v.  State 815 

67.  A  trial  court  has  a  large  discretion  in  granting  or  refusing 
permission  to  ask  a  witness  leading  questions.     Woodruff 

V.  State 815 

58.  The  trial   court  may  permit  leading  questions,  on  direct 

examination,  to  a  reluctant  witness.    Blair  v.  State 501 

69.  In  a  criminal  action,  when  accused   is  a  witness,  he  is 

subject  to  the  rules  governing  the  usual  cross^xamination. 

Ferffuson  v.  State 350 

60.  The  credibility  of  accused  as  a  witness  is  to  be  tested  by 

the  principles  applicable  to  all  witnesses.    Ferguson  v,  State^  350 

Damages.    See  CJovenants,  2.    Instritctions,  1,  2. 

1.  Rule  of  damages  for  breach  of  contract  stated.  Brown  v, 
Cowles    896 

2.  In  an  action  against  a  city  for  personal  injuries,  $10,000 
damages  held  excessive,  and  remittitur  ordered.  City  of 
South  Omaha  v.  Sutliffe 746 

8.  In  an  action  on  a  saloon  keeper's  bond  for  damages  caused 
by  intoxication,  a  verdict  of  $2,000  held  not  excessive.  Felsch 
V.    Babh 736 
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DMdfl.    See  CkmucANTB.    Oeiiciiial  Law,  88. 

Depoeitione. 

By  croes-ezamining  a  witness  testifying  by  deposition,  one 
does  not  waive  objections  tQ  his  competency.  If  the  eri- 
denoe  in  chief  is  excluded,  the  cross-examination  should 
also  be.    Bentley  v.  Estate  of  Bentley 803 

Descent  and  IMstribution. 

1.  To  constitute  an  advancement  under  sec.  37,  ch.  23,  Comp. 
St,  1903,  it  is  necessary  that  the  ancestor  express  that  it 
be  an  advancement,  or  that  he  charge  it  in  writing,  or  that 
the  child  acknowledge  it  in  writing  as  an  advancement 
Lodge  v.  Fitch 662 

2.  A  debt  from  an  heir  to  an  ancestor  may  be  converted  by 
the  ancestor  into  an  advancement,  but  when  such  debt  is 
evidenced  by  note  or  bond  this  fact  raises  a  strong  pre- 
sumption that  the  transaction  was  intetided  as  a  loan  and 
not  an  advancement    Loiltffe  v.  Fitch GS2 

3.  Evidence  held  insufficient  to  show  a  note  executed  by  a 
daughter  to  her  father  was  intended  as  an  advancement 
Lodge  V,  Fitch 652 

Divorce. 

In  a  divorce  suit  against  a  nonresident  who  appears  in  the 
cause,  the  court  has  jurisdiction  to  grant  a  divorce  to  de- 
fendant upon  his  crosfr-petition.    Pine  v.  Pine 463 

Drains. 

1.  A  county  board,  in  fixing  assessments  to  pay  for  the  con- 
struction Gl  a  drainage  ditch,  under  art  I,  ch.  89,  Comp.  St, 
1899,  acts  judicially.    Dodge  County  v.  Aoom 71 

2.  From  such  judgment  error  lies  to  the  district  court,  and 
its  findings  have  the  same  weight  as  the  verdict  of  a  jury. 
Dodge  Oounty  v.  Aoom 71 

3.  The  drainage  of  swamp  lands  is  of  general  pnblic  utility, 
for  which  the  legislature  may  create  local  administrative 
organizations.    Tfeal  v.  Vansickle 105 

4.  Assessments  for  local  improvements  are  void  if  in  excess 
of  the  benefits  conferred,  or  if  levied  without  notice,    yeal 

V,   Vansickle lOS 

6.  Where  a  ditch  constructed  jointly  by  two  counties  has 
proved  insufficient,  Uie  county  board  of  one  of  the  counties 
has  power  to  adopt  a  new  system,  of  which  the  old  ditch 
shall  form  a  part,  and  assess  the  cost  of  construction  upon 
the  lands  benefited.    Morris  v.  Washington  County 174 

Ejectment. 

1.  In  ejectment,  title  by  adverse  possession  may  be  proved  un- 
der a  general  denial,  and  when  such  title  is  relied  upon 
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the  defendant  may  have  the  jury  Instructed  with  referttice 
to  the  same  If  any  competent  eyidence  has  been  introduced 
to  support  that  issue.    Link  v.  Campbell 810 

2.  In  ejectment,  where  the  defendant's  answer  is  a  general 
denial,  it  is  not  error  to  instruct  the  jury  that  the  plain- 
tiff must  recover  upon  the  strength  of  his  own  title.    Link 

V,  Camphell 310 

3.  In  an  action  to  try  title  to  land  against  one  in  possession 
plaintiff  must  recover  upon  the  strength  of  his  own  title. 
Williams  v,  Daughetee 270 

Election  of  Bemedies. 

If,  in  making  an  election,  one  proceeds  in  ignorance  of  sub- 
stantial facts,  he  may,  when  informed,  adopt  a  different 
remedy.    Lamh  v,  Roonep 822 

Elections.    See  Injunction,  2. 

Eminent  Domain. 

1.  Under  the  provisions  of  sec  21,  art.  I  of  the  constitution, 
,    the  owner  of  property  taken  for  a  highway  is  entitled  to 

the  fair  market  value  of  the  land  taken,  and  also  such  ad- 
ditional damages  as  accrue  to  the  remainder  of  the  tract. 
Soace  V.  Wayne  County 162 

2.  Where  land  is  divided  by  a  highway,  the  depreciation  in 
value,  if  any,  of  the  entire  tract,  after  deducting  special 

benefits,  is  a  proper  element  of  damage.  Scace  v, 
Wayne  County 162 

3.  The  rights  of  the  owner  of  land  over  which  a  section  line 
extends  are  the  same,  with  reference  to  the  assessment  of 
damages  for  the  location  of  a  highway  thereon,  as  those  of 
the  owners  of  other  real  estate.    Scace  v.  Wayne  County, . .  162 

Equity.     See.CanciNAL  Law,  42.     Estoppel,  1.     Municipal  Cob- 
POBATiONS,  13.    New  Trial,  5-10. 

1.  Where  an  adequate  remedy  exists  at  law,  equity  will  not 
assume  jurisdiction.    Broum  v.  Reed 167 

2.  Equity  will  enforce  a  trust  with  respect  to  property  stolen 
from  the  beneficial  owner.    Lamb  v,  Rooney 322 

3.  One  who  loses  a  right  by  failure  to  inquire  when  it  is  his 
duty  to  inquire  is  not  entitled  to  relief  in  equity  on  the 
ground  of  mistake.    Farrell  v,  Bouck 875 

EstoppeL     See  Intoxicating  Liquobs,  6. 

1.  Ito  a  foreclosure  sale  where  a  tax  lien  is  deducted  from  the 
appraised  value  of  the  debtor's  interest,  and  the  purchaser 
takes  advantage  of  the  deduction,  ho  cann^^  (!eny  Its  valid- 
ity in  a  suit  to  enjoin  collection  of  the  taxes.  Eddy  v.  City 
of  Omaha 550 
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a^  If  tlM  MgllsMioe  of  oae  mduces  an  act  wherelyy  an  innoooikt 
man  la  injured,  the  calpable  party  most  sustain  the  Imi 
Humphreif  S[ardv?are  Oo.  v.  Herrick 878 

t.  A  9u^  is  estopped  to  complain  of  a  rulin^r  made  at  his 
request    Solmet  v.  Beaman 900 

BTide^ee.  See  Babtabot,  S,  6.  Bnxs  aks  None,  t,  Z,  S.  Cab- 
aiEss,  8.  CovcNANTS,  1.  Cbixinai.  Law,  MS.  Dbsobst 
Ain>  DiBTBiBUTioN.  3.    Habbas  Cobpus,  6.    InjwKcnom,  4. 

11U9TEB   AND    SeBVANT.      NbW    TbIAI^    10.      PABTMBBaHIE;    2. 

Railboadb,  i,  9.     Statute  of  Fbaxtds,  34>.     Tklbobafks 
AKD  Telephones. 
h  Mortuary  tables  are  admissible  to  sl^ow  expectancy  of  life, 
but  are  not  binding  on  the  Jury.     City  of  SotUh  Omaha 
V,    Sutliffe 740 

2.  A  preponderance  of  eyldence  is  all  that  is  required  to  main- 
tain an  issue  in  a  ciTil  action.    Link  v,  Campbell OOf 

8.  Bkpert  testimony  must  be  based  upon  supposed  facts  of  the 
existence  of  which  there  is  evidence  before  the  conit. 
Ooken  v,  Dallugge 10 

4.  Opinions  of  medical  experts  as  to  the  cause  or  effect  of  a 
physical  injury  are  admissible.  *  City  of  South  Onuifca  1L 
SutlifTe   ..* 740 

0.  Parol  evidence  cannot  be  received  for  the  purpose  of  soiod- 
ifying  or  explaining  an  unambiguous  written  agfoevent. 
Agnew  v,  Montgomery 0 

0.  In  actions  for  ivarsonal  Injuries,  every  indireet  injury  meed 
not  be  alleged  to  lay  the  foundation  for  such  proof  on  the 
trial.    City  of  aouth  Omaha  v.  SutHffe 740 

7.  Svldence  in  a  personal  Injury  case  h6ld  not  sufielent  lo 
bring  the  injury  within  the  reason  of  the  ''humane  doc- 
triiie"  or  "last  chance.'*    McLean  v.  Omaha  d  O.  M.  JL 

6  B,  Co 450 

8.  Bvidence  in  an  action  for  personal  injuries  keUd  net  saf- 
flcient  to  sustain  the  Judgment     C^ico^,  B.  d  Q,  tL  Oo, 

V.  Hoberlf 589 

0.  B)vldenoe  in  an  action  Oor  personal  injuries  caused  hy  a 
defective  sidewalk,  held  sufllolent  to  sustain  the  JudgOMnt 
City  of  Minden  v.  Vedene (if 

10.  Bvidence  in  aa  action  for  personal  Injuries  heia  not  svf> 
fldent  to  sustain  the  Judgment    Fremont  Telephana  Oo, 

V.  Keeler OlS 

11.  Bvidence  in  an  action  on  account  held  sufficient  to  sustain 
the  Judgment     Borner  v,  HughJ>ank$ 467 
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12.  Bvidence  in  a  suit  to  cancel  a  mortgage  held  sufficient  to 
sustain  the  judgment.    Faulkner  v.  Powell 474 

13.  Bvidence  in  an  action  on  an  insurance  policy  examined, 
and  ?ield  that  no  waiver  has  been  proved.  Western  Trav- 
elers Accident  Ass^n  v.  Tomson 661 

14.  Bvidence  in  an  action  of  forcible  detainer  held  sufficient 

to  sustain  the  Judgment    Thull  v,  Allen 760 

15.  Evidence  in  an  action  to  enforce  a  pledge,  held  to  support 
the  Judgment.    Western  Fly  Guard  Co,  v.  Hodges 313 

16.  Evidence  In  a  proceeding  to  recover  value  of  Improvements 
made  by  occupying  claimant,  held  insufficient  to  sustain  the 
findings.    Cfombert  v,  Lyon 319 

Exceptions,  Bill  of. 

The  trial  court  has  no  authority  to  extend  the  time  for  pre- 
paring and  serving  a  bill  of  exceptions  more  than  80  days 
from  the  adjournment  of  the  term.    Stock  v.  Luebhen 254 

Executors  and  Administrators. 

1.  In  proceedings  for  the  sale  of  real  estate  to  pay  debts  of  a 
deceased  person,  judgments  of  the  district  court  will  not  be 
disturbed  unless  mistakenly  made,  or  there  is  an  abuse  of 
discretion.    In  re  Estate  of  Parker 601 

2.  Upon  final  settlement  of  an  executor's  accounts  he  is  entitled 
to  credit  for  the  sum  paid  to  satisfy  a  mortgage,  where  the 
win  and  order  of  the  county  court  authorized  it    Patrick 

V.  Patrick 454 

3.  An  application  by  an  executor  to  sell  real  estate  is  a  special 
statutory  proceeding.    Bixhy  v.  Jewell ; .  755 

Extradition.    See  Habeas  Cobpus. 

1.  Sec.  364  of  the  criminal  code  does  not  authorize  extradition 
of  a  person  charged  with  crime  against  the  laws  of  another 
state  without  proof  that  he  is  a  fugitive  from  justice.  Den- 
nison  v.  Christian 703 

2.  The  warrant  need  not  state  that  the  governor  has  found 
that  the  accused  is  a  fugitive  from  justice;  the  issuing  of 
the  warrant  raises  that  presumption.    Dennison  v.  Christian,  703 

False  Pretenses.     See  Criminal  Law,  33,  34. 

Forgery.     See  Cbiminal  Law,  27-30. 

Frattdvlent  Conveyancee.     See  Homestead,  4. 

Transactions  between  near  relatives  which  tend  to  hinder 
creditors  should  be  carefully  aTiitinl-^'^fl.    Pmn  v.  Trompcn,  273 

62 
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Habeas  Corpus. 

1.  The  judgment  of  a  district  court  in  a  proceeding  in  habeas 
corpus  will  not  be  reviewed  on  appeal.    In  re  Greaser 612 

2.  The  writ  of  habeas  corpus  cannot  operate  as  a  proceeding 

in  error.    MichaeUon  v,  Beemer 761 

8.  Where  a  prisoner  is  held  under  a  void  commitment,  but  is 
properly  informed  against,  on  habeas  corpus  he  should  be 
discharged  on  the  illegal  commitment^  and  rema&ded  to 
the  court  having  jurisdiction  of  the  information.  Michael- 
ton  V,  Beemer 761 

4.  In  habeas  corpus  to  obtain  the  discharge  of  one  held  under 
warrant  in  extradition,  the  return  need  not  contain  affirm- 
ative allegations  of  all  the  facts  upon  which  the  extradition 
proceedings  are  based.    Dennison  v.  Christian 708 

5.  In  extradition,  the  governor  must  determine  whether  the 
person  demanded  is  charged  with  a  crime,  and  whether  he  is 

a  fugitive  from  justice.    Dennison  v.  Christian 708 

6.  In  determining  the  sufficiency  of  evidence  in  habeas  corpus, 
the  supreme  court  will  not  regard  errors  in  admitting  in- 
competent evidence,  if,  upon  the  evidence  conceded  to  be 
competent,  a  correct  conclusion  be  reached.  Dennison  o. 
Christian 703 

7.  The  relator  in  habea^^  corpus  should  not  be  cross-examined 
on  matters  not  relating  to  his  examination  in  chief.  Den- 
nison V.  Christian 703 

Highwasrs. 

1.  A  township  is  not  liable  for  injuries  caused  by  reason  of 
defects  in  highways.     Wilson  v.  Ulysses  Township 807 

2.  One  who  accepts  an  allowance  for  damages  caused  by  the 
location  of  a  public  road  is  concluded  thereby.     Btoc^ur 

V,  Nemaha  County 2S5 

Homestead. 

1.  Issues  made  upon  allegations  in  Intervener's  petition  to 
Quiet  title  in  a  homestead  held  reviewable  on  appeal.  Na- 
tional Bank  of  Commerce  v.  Chamberlain 469 

2.  Homestead  rights  connot  be  devested  by  the  act  of  the  hus- 
band alone,  but  subsist  in  the  wife  after  she  has  been 
abandoned  by  her  husband.    National  Bank  of  Commerce 

V.   Chamberlain ie& 

3.  Both  an  intention  to  abandon  and  an  actual  abaadonmsttt 
must  concur  to  show  an  abandonmefnt  of  the  homestead. 
yolional  Bank  of  Commerce  v.  Chamberlain 461 
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4.  A   homestead   Is  tiot  a  subject  of  fraudulent  alienation. 

l^ational  Bank  of  Commerce  v.  Chamberlain 469 

6.  A  homestead  ca:anot  be  disposed  of  at  administrator's  sale. 
Bixby  V.  Jewell ..." 756 

Homicide.    See  Ckocinai.  Law,  4-12. 

1.  An  instruction  purporting  to  state  the  ofTense  of  murder 
which  omits  material  elements  of  the  oftense  charged  in 
the  indictment  Is  erroneous.    Hans  v.  State 288 

2.  In  a  trial  for  murder,  an  instruction  which  limits  the  right 
of  self-defense  to  one  in  the  lawful  pursuit  of  his  business 

is  erroneous.    Hans  v.  Btate 288 

Husband  and  Wife.     See  CsiMiif al  Law,  32,  49,  54. 

1.  The  common  law  disability  of  husband  and  wife  to  sue 
each  other  is  removed  by  statute.    Trayer  v.  Betzer 845 

2.  The  common  law  rule  that  a  husband,  because  of  the  mar- 
riage relation,  is  liable  jointly  with  his  wife  for  torts  com- 
mitted by  her  in  his  presence  does  not  exist  in  this  state. 
Chken  v.  DalHgge 16 

8.  In  an  action  on  account  against  a  married  woman,  plalntlfT 
must  prove,  in  order  to  recover,  that  the  transaction  was 
had  with  reference  to  her  sej[)arate  proiwrty.  Bentley  v. 
Estate  of  Bentley 803 

Indictment  and  Information. 

1.  In  charging  the  commission  of  an  ofTense  in  an  information, 
it  is  not  neoessaxy  that  the  exact  words  of  the  statute  be 
used.     Smith  v.  State 345 

2.  If  words  in  an  information  mean  the  same  as  those  found 
in  the  statute  denouncing  the  oftense,  the  information  will 

be  upheld.    Smith  v.  State >. 845 

3.  Allegations  of  an  information  held  sufficient  to  charge  an 
assault  with  intent  to  commit  a  robbery,  and  to  support 

a  Judgment  of  conviction.    Smith  v.  State 345 

4.  The  language  of  ch.  104,  laws  1899,  includes  instruments 
conveying  the  title  to  real  estate.    Moline  v.  State 361 

5.  An  information  for  wife  desertion  under  sec  212a  of  the 
criminal  code  must  set  out  both  an  abandonment  and  neg- 
lect to  maintain  without  good  cause.    Cuthbertson  v.  State, .  727 

6.  Information  under  sec.  125  of  the  criminal  code  held  not 
duplex.    Moline  v.  State 361 

7.  Where  an  Information  contains  two  or  more  counts  charg- 
ing separate  ofTenses  of  the  same  nature,  the  trial  court 
may  require  an  election  at  any  time  before  the   defense 

is  interposed.    Blair  v.  State ,,,.,... 501 
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8.  Where  an  tnformation  contained  three  counts,  each  charg- 
ing statutory  rape,  but  on  different  dates,  the  first  count 
t>eing  insufficient  in  law,  held  th|it  a  motion  to  quash  the 
second  and  third  was  properly  overruled.    Blair  v.  State...  501 

Infants.    See  Railboads,  1 

Injunction.     See  Equity,  1.     Munioipal  Cobfokjltioms,  8.     Tax- 
ation, 16.    Tbial. 

1.  An  injunction  by  a  court  without  jurisdiction  is  void. 
[Uate  V.  Carlson 837 

2.  The  duty  of  an  election  board  to  canvass  votes  is  a  statu- 
tory duty  which  cannot  be  enjoined.    State  v.  Carlson 887 

3.  A  taxpayer  of  a, city  cannot  enjoin  a  franchise  to  a  tele- 
phone company,  unless  the  grant  constitutes  such  a  squan- 
dering of  money  or  property  of  the  city  that  taxation  will 
be  increased  thereby.  Clark  v.  Interstate  Independent  Tel- 
ephone Co 883 

4.  Evidence  in  a  suit  to  enjoin  a  trespass  held  to  sustain 
judgment  of  dismissal.    Kelley  v.  Boyer 41 

Instructions.     See  Criminal  Law^  34-40.  Homicidk.     Reple^n,  2. 
Street  Railways,  1. 

1.  In  an  action  for  personal  injuries,  held  not  error  to  omit 
from  the  instructions  reference  to  the  social  standing  of 
plaintiff's  mother.    City  of  South  Omaha  v.  Sutliffe 746 

2.  Instructions  held  to  not  permit  a  recovery  for  loss  of  earn- 
ings during  plaintiffs  minority.  City  of  South  Omaha  v. 
Sutliffe   746 

3.  The  use  in  an  instruction  of  the  phrase  "a  fair  preponder- 
ance of  the  evidence"  criticised,  but  held  not  to  be  preju- 
dicially erroneous.    Link  v.  Campbell 310 

4.  An  instruction  which  submits  an  issue  supported  by  insuf- 
ficient evidence  is  erroneous.    Link  v.  Campbell 307 

6.  Instructions  that  require  plaintiff  to  prove  substantive 
facts  not  necessary  to  a  recovery  are  erroneous.  Parkins 
V.  Missouri  P.  R.  Co .* 831 

6.  Pleadings  and  evidence  in  an  action  to  recover  the  value 
of  horses  examined,  and  held  that  instruction  complained 
of  was  not  erroneous.    Smith  v.  Corrigan 686 

Insurance.     See  Taxation. 

1.  One  who  will  suffer  loss  by  the  destruction  of  property  has 
an    insurable   interest   in   it.     Farmers  d  Merchants  Ins. 

Co.   V.   Mickel 122 

2.  When  an  insurance  company  issues  its  policy  and  .accepts 
the  premium,  without  an  application  and  without  inquiry 
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as  to  title  to  the  property,  and  the  insured  has  an  insurable 
interest  therein,  the  company  is  liable.  Farmers  d  Mer- 
chants Ins,  Co.  V.  Mickel 122 

Beneficial  Associations. 

3.  In  an  action  upon  a  municipal  benefit  certificate,  where  the 
defense  is  suicide,  the  burden  Is  upon  the  defendant  to 
establish  such  fact  Hardinger  v.  Modern  Brotherhood  of 
America    860.  869 

4.  The  question  of  the  proximate  cause  of  death  of  insured  is 
ordinarily  for  the  jury.    Hardinger  v.  Modem  Brotherhood 

of  America 860 

5.  When  circumstantial  evidence  is  relied  on  to  establish  sui- 
cide, the  defense  fails  unless  the  circumstances  fairly  ex- 
clude every  other  hypothesis  of  death.  Hardinger  v.  Mod- 
ern Brotherhood  of  America 860 

6.  The  presumption  that  a  sane  person  will  not  destroy  his 
own  life  is  a  rebuttable  one.  Hardinger  v.  Modern  Broth- 
erhood of  America 869 

7.  Proof  of  facts  which  exclude  all.  reasonable  probability  of 
death  by  murder  or  accident  establishes  prima  facie  the  de- 
fense of  suicide.  Hardinger  v.  Modern  Brotherhood  of 
America   869 

8.  In  an  action  on  an  insurance  policy,  where  the  defense  of 
suicide  is  clearly  established,  it  is  the  duty  of  the  trial 
court  to  direct  a  verdict  for  defendant.  Hardinger  v.  Mod- 
ern Brotherhood  of  America 869 

9.  If  an  insurance  company  has  actual  knowledge  of  a  loss, 
formal  notice  is  dispensed  with.  Western  Travelers  Acci- 
dent Ass'n  V.  Tomson 674 

10.  In  an  action  on  an  accident  insurance  policy,  a  denial  of  lia- 
bility for  the  reason  that  no  accident  occurred,  made  after 
the  time  for  giving  notice  of  the  accident,  held  not  a  waiver 
of  a  provision  that  no  claim  shall  be  valid  unless  written 
notice  of  the  accident  be  given  within  15  days.  Western 
Travelers  Accident  Ass'n  v.  Tomson 661 

Intoxicating  Liquors. 

1.  A  final  order  by  a  district  court  in  a  liquor  license  case 
cannot  be  reviewed  upon  appeal.    Halverstadt  v.  Berger. . .  462 

2.  Under  sec.  1,  ch.  50,  Comp.  St.,  1903,  a  licensing  board,  on 
an  application  to  grant  a  liquor  license,  must  pass  ui)on  the 
character  and  standing  of  the  applicant,  and  the  board  can- 
not delegate  these  functions.    In  re  Krug 576 

3.  The  board  of  fire  and  police  commissioners  of  a  city  of  the 
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metropolitan  class  is  without  authority  to  grant  a  liquor 
license  to  one  who  has  no  interest  in  the  licemse.  In  re  Krug,  576 

4.  An  applicant  for  a  liquor  license  must  be  a  person  able, 
willing  and  competent  to  carry  out  the  trust    In  re  Krug. .  576 

5.  The  holder  of  a  liquor  license  is  not  estopped  to  demy  hav- 
ing purchased  liquors  sold  to  persons  doing  business  under 

it  in  his  name.    MoiBe  d  Co.  v.  Krug 43 

Irrigatioii.    See  Watkbs^ 

Judcrment.    See  Watiss,  2. 

1.  A  decree  directing  a  party  to  i>ay  a  specific  fund  into  court 
for  distribution,  held  not  to  be  a  lien  upon  the  real  estate 
of  such  party  unless  the  decree  so  proyides.    Campbell  v. 

Noyes,  Norman  d  Co 201 

Campbell  v,  Tracy 548 

2.  In  a  creditor's  suit  the  decree  canceled  a  mortgage  and 
ordered  a  bank  to  pay  a  fund  into  court  Held,  That  the 
decree  did  not  constitute  a  lien  on  the  real  estate  of  the 

bank.    Campbell  v.  Noyes,  Norman  d  Co 201 

Campbell  v.   Tracy 648 

3.  A  right,  question  or  fact  in  issue  and  determined  by  a  court 
cannot  be  relitigated  between  the  same  parties,  though  the 
second  suit  is  for  a  diCTerent  cause  of  action.    Chicago,  B. 

d  Q,  R.  Co,  V.  Cass  County 489 

4.  A  claim  for  taxes  under  the  assessment  for  one  year  is  not 
the  same  cause  of  action  as  a  claim  for  taxes  on  the  same 
property  under  an  assessment  for  a  prior  year.    Chicago,  B. 

d  Q.  R.  Co.  V.  Cass  County 489 

5.  If  the  liability  of  property  to  taxation  depends  on  a  fact 
determined  in  one  action,  it  cannot  be  controverted  by  the 
same  parties  in  a  subsequent  litigation.     Chicago,  B.  d  Q. 

R.  Co.  V.  Cass  County 489 

6.  Whether  a  railroad  bridge  over  the  Missouri  river  is  "a 
part  of  the  continuous  line  of  road"  within  the  meaning  of 
sees.  39  and  40,  ch.  77,  Comp.  St,  1901,  is  a  question  of  law, 
and  an  adjudication  of  the  question  will  not  operate  as  an 
estoppel.    Chicago,  B.  d  Q.  R.  Co.  v.  Cass  County 489 

7.  The  overruling  of  a  motion  for  leave  to  file  a  petition  of 
intervention  is  not  res  judicata  of  the  matters  contained  in 
the  petition.    Hamilton  Nat.  Bank  v.  American  L.  d  T,  Co..     81 

8.  The  same  rule  applies  to  the  summary  overruling  of  objec- 
tions to  the  discharge  of  a  receiver.    Hamilton  Nat.  Bank 

V.  American  L.  d  T.  Co 81 

9.  A  judgment  in  a  suit  will  not  be  a  bar  to  a  subsequent 
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suit  unless  the  same  issue  is  presented  and  the  parties  are 
the  same.    Hamilton  Nat.  Bank  v.  American  L.dT.Oo...,    81 

10.  The  holding  of  the  federal  court  that  a  corporation  was 
not  a  hanking  institution,  held  not  res  judicata  of  the  octt- 
stitutional  liahility  of  the  stockholders.  J^amilton  Nat. 
Bank  v.  American  L.  d  T.  Co 81 

11.  A  Judgment  against  a  plaintiff  in  a:n  action  for  damages  for 
locating  a  road  is  res  judicata  of  the  facts  alleged  in  a 
subsequent  suit  in  equity  based  on  the  same  facts.    Stocker 

V.  Nemaha  County 266 

12.  One  is  not  concluded  by  a  Judgment  or  decree  in  a  suit  to 
which  he  was  not  a  party  at  the  time  when  it  was  ren- 
dered.   Agnew  v.  Montgomery 9 

18.  To  constitute  an  estoppel,  the  issues  in  the  prior  suit  must 
include  the  matters  at  issue  in  the  suit  where  the  estoppel 
is  pleaded.    Agnew  v.  Montgomery 9 

14.  Judgment  conforming  to  "the  law  of  the  case"  as  estab- 
lished on  a  former  hearing  sustained.    Farrell  v,  Bouck. . . .  875 

15.  A  Judgment  is  not  a  Hen  upon  an  equitable  interest  in  real 
estate.     Flint  v.  Chaloupka 34 

16.  The  provisions  of  sees.  10  and  16  of  the  code,  known  as 
the  statute  of  limitations,  do  not  apply  to  actions  upon 
domestic  Judgments.    Snell  v.  Rue » 671 

17.  An  order  of  the  district  court  that  a  claim  against  an  es- 
tate is  equitable  and  not  triable  as  a  law  action,  held  inter- 
locutory.   Huffman  v.  Rhodes 57 

18.  An  interlocutory  order  may  be  vacated  at  a  subsequent 
term,  without  compliance  with  the  provisions  of  section 
602  et  sequitur  of  the  code.  Huffman  v.  Rhodes 67 

Jurisdiction.     See  Coubts,  2,  Z.    Divobgb. 

The  Judge  of  a  district  court  has  no  Jurisdiction  to  try  one 
charged  with  a  felony  without  a  Jury.  Michaelson  v. 
Beemer    761 

Jury.     See  Criminal  Law,  41. 

1.  A  court  has  a  large  discretion  in  sustaining  challenges  for 
cause  of  Jurors.    Felsch  v.  Babl) 736 

2.  That  a  bailiff  who  summo^ned  a  talesman  as  a  Juror  testified 
as  a  witness  for  the  successful  party  is  not  assignable  for 
error.    Felsch  v,  Babb 736 

Justice  of  the  Peace. 

1.  A  Justice  of  the  peace  has  no  Jurisdiction  of  an  action  for 
damages  for  a  breach  of  a  covenant  for  quiet  enjoyment, 
where  such  breach  consists  of  an  eviction  by  one  having 
a  paramount  tftle.    Holmes  v.  Seam^m •  •  • .  804 
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2.  A  Justice  of  the  peace  has  jurisdlotion  of  aa  action  for 
damages  for  breach  of  covenant  in  a  4eed»  vhcm  the  dam- 
ages do  not  exceed  his  jurisdiction  and  the  title  to  land  is 
not  involved.    Holmes  v.  Seaman 300 

3.  An  offer  to  confess  Judgment  in  a  suit  before  a  Justice  of 
the  peace  need  not  be  included  in  the  tiunscript.     State 

V.  Bllswerth 277 

Xiarcenj.    See  Criminal  Law,  31. 

limitation  of  Actions.    See  Judoicsnt,  16.    Watbbs,  4. 

Lis  Pendens. 

1.  One  who,  with  notice,  purchases  real  estate  from  a  de- 
fendant in  an  action  to  recover  dower,  while  the  case  is 
pending  on  appeal,  takes  title  subject  to  the  claim  of 
dower.    Martin  v,  Al>hott 89 

8.  In  such  a  case,  where  no  supersedeas  bond  is  provided  for 
or  filed,  the  rule  is  the  same.    Martin  v.  Abbott 89 

Mandamus.   See  Cabsiebs,  6-8.     Costs.     Municipal  Cobfobations, 
12. 

1.  It  is  in  the  discretion  of  the  supreme  court  to  issue  or 
refuse  a  writ  of  mandamus.     State  v.  Moore$ 5 

2.  A  peremptory  writ  of  mandamus  will  not  be  issued,  except 
with  a  view  to  enforce  its  mandates.    State  v.  Moores 6 

3.  It  is  no  defense  to  an  application  for  a  mandamus  that 
action  has  been  enjoined,  if  the  court  which  issued  the  in- 
junction was  without  Jurisdiction.    State  v.  Carlson 837 

4.  Mandamus  will  lie  to  compel  a  county  treasurer  to  comply 
with  the  provisions  of  sec.  18,  art  III,  ch.  18,  Comp.  St, 
relating  to  deposits  of  county  funds.    State  v.  Cronin.. 636,  642 

6.  Where  a  bridge  over  a  «tream  divides  two  counties,  it  is  the 
duty  of  either  county,  when  notified  by  the  other  to  Join 
in  repairs  of  the  bridge,  to  either  comply  with  the  notice 
or  refuse  to  do  so,  which  duty  may  be  enforced  by  man- 
damus,    lake  v.  State 878 

6.  Where  an  ex  parte  order  extending  the  time  for  presemting 
a  bill  of  exceptions  is  fraudulently  obtained,  a  district 
judge  will  not  be  compelled  by  mandamus  to  allow  the  bill. 
State  V.  Somborger 615 

Married  Women.    See  Husband  and  Wife. 

Master  and  Servant. 

1.  Evidence  in  an  action  for  personal  injuries  caused  by  de> 
foctive  appliances,  held  to  support  the  verdict  Fremont 
Brewing  Co,  v,  SchuUt 631 
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2.  It  is  only  when  the  evidence  is  insufflcient  that  the  court 
is  justified  in  instructing  that  negligence  did  not  exist 
Fremont  Brewing  Co.  v,  Schulz 631 

Mortgages.     See  Attachment. 

1.  Where  a  cross-petition  to  foreclose  a  mortgage  alleges  that 
one  of  the  defendants  assumed  the  mortgage  deht  and  no 
answer  is  filed,  a  finding  that  the  allegations  of  the  cross- 
petition  are  true  concludes  said  defendant.    8mith  v,  Allen. .  170 

2.  A  general  prayer  for  equitable  relief  in  a  foreclosure  peti- 
tion, followed  by  motion  and  notice  for  a  deficiency  judg- 
ment, confer  jurisdiction.     Smith  v.  Allen 170 

3.  Where  a  foreclosure  suit  was  dismissed  on  motion,  on  the 
ground  of  a  prior  adjudication  between  third  parties,  held 
error.     Oillman  v.  Topinka 96 

Mnnicipal    Corporations.      See    Bonds,    3.     Evidence,    9.     Nbgli-^ 
OENCE.     Taxation,  20,  22,  23. 

1.  Where  the  surface  of  a  paved  street  is  decayed  and  it  is 
proposed  to  replace  it  on  the  same  concrete  base,  it  consti- 
tutes a  "repaving"  and  not  a  "repairing"  under  the  met- 
ropolitan charter.    McCaffrey  v.  City  of  Omaha 583 

2.  Repavlng  of  streets  can  be  done  only  upon  a  petition  of 
the.  ii^utting  property  owners.    McCaffrey  v.  City  of  Omaha,  583 

3.  Under  a  city  charter  requiring  30  days'  notice  to  property 
owners  to  designate  the  material  to  be  used  in  repaving, 

!  the  notice  is  jurisdictional.    Eddy  v.  City  of  Omaha 550 

I  4.  Under  the  metropolitan  city  charter  property  owners  have 

i^  30  days  in  which  to  designate  by  petition  the  material  to 

be  used  in  repaving.     If  such  petition  is  filed,  the  mayor 
I  and   council   will  not  lose  jurisdiction  by  acting  on   such 

I  petition  before  the  30  days  have  expired,  if  no  other  petition 

is  filed.    Eddy  v.  City  of  Omaha 561 

[  5.  Where  a  city  charter  requires  notice  to  designate  material 
I  for  paving  and  the  city  relies  upon  a  waiver  of  the  failure 
I  to  give  notice,  it  must  plead  it.    Eddy  v.  City  of  Omaha 550 

6.  Where  a  statute  requires  six  days'  notice  of  the  meeting 
of  a  city  council  as  a  board  of  equalization,  notice  must  be 
given  during  the  six  days  immediately  prior  to  the  date 
of  the  meeting.    Shannon  v.  City  of  Omaha 281 

7.  That  the  city  attorney  is  the  owner  of  lots  which  the  city 
seeks  to  charge  with  a  special  assessment  does  not  charge 
him  with  notice  of  the  actfon  of  officers  of  the  city  with 
reference  to  such  lots.    Shannon  v.  City  of  Omaha 281 

8.  After  an  Improvement  is  made  and  the  cost  of  paving  in- 
tersections is  paid  for,  special  assessments  cannot  be  en- 
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Joined  because  a  fund  for  the  intersectiotia  was  not  avail- 
able at  the  time  the  improvement  was  ordered.     Eddy  v. 

City  of  Omaha 561 

9.  A  partial  estimate  by  the  city  engineer  of  Omaha  on  a 
paving  contract,  made  to  the  board  of  public  works  and  the 
city  council,  is  a  claim  against  the  city  under  sec.  33  of 
the  charter.    Loheck  v.  State 695 

10.  A  taxpayer  may  appeal  fr<Mn  the  order  of  the  city  council 
approving  and  allowing  such  a  claim  to  the  district  court. 
Lobeck  V,  State 695 

11.  The  appeal  suspends  the  order  of  the  council,  and  during 
its  pendency  the  comptroller  is  not  required  to  deliver 
the  warrant  for  the  payment  of  the  estimate  to  the  claim- 
ant.   Loheck  V.  State 695 

12.  During  the  pendency  of  such  appeal,  mandamus  will  not 

lie  to  compel  the  delivery  <^  the  warrant    Lobeck  v.  State.,  595 

13.  Where  a  purchaser  of  lands  subject  to  an  apparent  lien  for 
special  assessments  procures  title  by  a  conveyance  which 
recites  that  they  are  subject  to  the  lien,  which  the  pur- 
chaser assumes,  he  cannot  sue  in  equity  to  set  aside  the 
tax  as  invalid.    Eddy  v.  City  of  Omaha 550 

14.  Under  subdiv.  63,  sea  68,  ch.  16,  laws  of  1889,  which  allows 
special  taxes  to  be  paid  before  delinquency  under  protest, 
a  person  must  pay  the  taxes  before  the  whole  amount  is 
delinquent,  before  he  is  entitled  to  recover.  City  of  South 
Omaha  v.  McOavock SS2 

15.  A  judgment  in  a  proceeding  under  sec  101,  art  I,  ch.  14, 
Ck)mp.  St,  1903,  to  detach  territory  from  a  municipality, 
will  not  be  reversed  in  the  absence  of  a  showing  of  mistake 

of  fact  or  law.    Michaelson  v.  Village  of  Tilden 744 

16.  In  an  action  for  personal  injuries,  evidence  as  to  the  dis- 
tance of  the  surface  of  a  sidewalk  from  the  ground  and 
the  slope  of  the  ground,  held  to  be  within  the  issues.    OUy 

of  Om^aha  v.  Houlihan .* 826 

KegligeoLce.     See  Estoppel,  2.    Railboaos.    Tbial,  L 

1.  Whether  a  liability  arising  from  a  breach  of  an  ordinance 
accrues  for  the  benefit  of  an  individual  or  the  public  de- 
pends on  the  nature  of  the  duty  enjoined.  Frontier  Steam 
Laundry  Co.  v.  Connolly 767 

2.  An  ordinance  which  requires  fireproof  shutters  on  brick 
buildings  within  cities  is  for  the  benefit  of  the  public 
Frontier  Steam  Laundry  Co.  v.  Connolly 7W 

8.  Where  property  held  by  a  bailee  is  destroyed  by  fire  which 
spread  from  another  building  through  windows  unprotected 
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by  fireproof  shutters,  in  ylolatiob  of  an  ordinance,  he  is 
not  liable.    Frontier  Steam  Laundry  Co.  v,  Connolly 767 

4.  Where  the  proximate  cause  of  an  injury  depends  upon  facts 
from  which  difTerent  inferences  may  be  drawn,  it  is  a  ques- 
tion for  the  Jury.    Lincoln  Traction  Co.  v.  Heller 127 

5.  The  violation  of  statutory  or  municipal  regulations  will 
sustain  a  private  action  for  negligence,  if  the  other  ele- 
ments of  actionable  negligence  concur.  Lincoln  Traction 
Co.  V.  Heller 127 

6.  Negligence,  contributory  negligence  and  the  proximate 
cause  of  an  injury  are  questions  for  the  jury,  when  the 
evidence  is  conflicting.    City  of  Omaha  v.  Houlifum 826 

Vew  TriaL     See  Cbimikal  Law,  42-48. 

1.  The  matter  of  granting  new  trials  is  one  of  sound  legal 
discretion.    Kleutsch  v.  Security  Mutual  Life  Ins.  Co 75 

2.  Where  a  second  trial  results  as  the  first,  error  cannot  be 
predicated  on  an  order  granting  a  new  trial.  Kleutsch  v. 
Security  Mutual  Life  Ins.  Co 75 

3.  A  new  trial  for  newly  discovered  evidence  will  not  be 
granted  where  it  is  hearsay  and  incompetent  McNbal  v. 
Hunter   679 

4.  One  seeking  a  new  trial  for  newly  discovered  evidence 
must  show  diligence.    McNeal  v.  Hunter 579 

5.  In  a  suit  in  equity  to  obtain  a  new  trial  of  an  action  at 
law,  it  must  appear  that  there  was  a  genuine  controversy, 
a  determination  adverse  to  the  party  complaining,  that  he 
was  by  fraud  or  accident  deprived  of  his  right  to  be  heard, 
and  that  he  was  without  fault.    Ztoeibel  v.  Caldwell 58 

6.  It  must  appear  that  an  issue  was  presented  by  the  plead- 
ings and  evidence.    Ztoeibel  v.  Caldwell 63 

6a.  If  the  fitcts  set  out  show  the  rulings  complained  of,  it  is 
not  necessary  to  allege  error  in  the  trial  at  law.  Zweibel 
V.  Caldwell 53 

7.  If  the  petition  is  defective  and  evidence  is  given  showing 
the  ruling  complained  of,  the  party  offering  such  evidence 
cannot  object  to  such  defect.    Zweibel  v.  Caldwell 63 

8.  Where  a  party  has,  without  fault,  failed  to  obtain  a  trans- 
cript for  a  review  on  error  in  this  court,  a  new  trial  will 

be  granted.    Zweibel  v.  Caldwell 47 

9.  It  is  not  necessary  to  such  right  that  error  in  the  judgment 
sought  to  be  reviewed  should  be  alleged  or  proved.  Zwei- 
bel V.  Caldwell 47 
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10.  BMdenoe  held  to  sustalti  a  trial  court's  findins  that  the  fail- 
ure to  obtain  a  transcript  was  without  fault  on  appellant's 
part    Ztoeibel  v.  Caldtoell 47 

Votioa.     See  Attachment,  1.     Iztsusanck,  9.      Municipal  Cobpo- 
BATioNS,  3-7.     Taxation.  8,  28,  31. 
Under  sec.  403  of  the  code  proof  of  publication  of  notice  of 
sitting  of  board  of  equalization  must  be  made  within  six 
months.    Loner ff an  v.  City  of  South  Omaha S17 

Vnisanca. 

"Where  a  city  of  the  metropolitan  class  seeks  to  abate  a  nui- 
sance consisting  of  stagnant  water  u];>on  vacant  lots,  the 
statute  requiring  notice  to  the  owner,  no  Jurisdiction  is 
acquired  until  such  notice  is  given.  'Shannon  v.  City  of 
Omaha    281 

Oftcers.    See  Bonds,  2. 

Partnership. 

1.  Contribution  for  payment  of  partnership  debts  cannot  be 
enforced  until  Anal  settlement  of  the  partnership  affairs. 
F08$  V.  Dawes 608 

2.  Evidence  held  insufficient  to  show  a  final  settlement  of  part- 
nership affairs.    Foas  v.  Dawes 608 

3.  An  agreement  between  two  persons  to  engage  in  a  business 
venture,  which  provides  that  one  of  them  is  to  receive  one- 
third  of  the  net  profits  as  compensation  for  his  services, 
does  not  create  a  partnership.    Affnew  v,  Montgomery 9 

Pleading  and  Practice.     See  Carbtebs,  1,  2,  6.    Evidence,  6.     In- 
surance, 10. 

1.  A  defendant  may  set  forth  in  his  answer  several  grounds 
of  defense  provided  they  are  not  repugnant  Western 
Travelers  Accident  Ass'n  v.  Tomson 661 

2.  Where  an  answer  pleads  a  failure  to  give  notice,  and  a 
reply  pleads  a  waiver  and  avoidance,  the  allegation  that  no 
notice  was  given  is  admitted.  Western  Travelers  Accident 
Ass*n  V.  Tomson 661 

2.  Where  the  pleadings  admit  that  no  notice  was  given  and 
rely  upon  a  waiver  or  estoppel,  the  only  question  is  whether 
there  was  a  waiver.  Western  Travelers  Accident  Ass^n  v. 
Tomson  661 

4.  A  defense  based  upon  the  conditions  of  a  policy  of  insur- 
ance is  inconsistent  with  a  defense  which  asserts  that  no 
policy  was  in  force  at  the  time  of  the  loss.  Western  Trav- 
elers Accident  Ass'n  v.  Tomson 661 

5.  A  plaintiff  may,  subject  to  attack  by  motion  or  demurrer. 
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plead  matter  in  avoidance  of  an  anticipated  defense,  and 
may  supplement  the  same  in  bis  reply  by  allegations  not 
inconsistent  therewith.  Western  Travelers  Accident  Ass'n 
V.    Tomson 674 

6.  Pleadings  after  verdict  and  Judgment  will  be  liberally  con- 
strued.    Western  Travelers  Accident  Ass'n  v.  Tomson 674 

7.  If  an  insurance  company  denies  loss,  it  does  not  thereby 
waive  proof  of  notice  of  the  same.  Western  Travelers  Ac- 
cident Ass'n  v.  Tomson 680 

8.  When  a  defendant  in  replevin  alleges  title,  he  waives  the 
defense  of  want  of  possession  at  the  beginning  of  the  action. 
McGinley  v.  Wirthele 602 

9.  In  an  action  based  on  a  breach  of  a  contract  of  sale,  a 
defendant  cannot  rely  as  a  defense  upcm  conditions  in  a 
written  contract  not  pleaded.    Westinghouse  Co.  v,  Meixel. .  623 

10.  Defense   of  new   matter  must  be  pleaded.     Westinghouse 

Co.   V.  Meixel : 623 

11.  A  general  allegation  of  negligence  is  good  against  a  demur- 
rer.    Chicago,  R.  I.  d  P.  R.  Co.  v.  O'Donnell 900 

12.  An  amended  petition  which  restates  the  gravamen  of  the 
complaint  is  not  a  departure,  although  the  petition  sounded 
in  tort  and  the  amendment  avers  a  contract  liability  only. 
Shoemaker  v.  Commercial  Union  Assurance  Co 650 

13.  Amended  petition'  in  action  for  personal  injuries,  held  not 
to  state  a  new  cause  of  action.     Chicago,  R,  I.  d  P.  R. 

Co.   v.   O^Donnell 900 

14.  Amended  petition  in  foreclosure,  held  to  state  a  cause  of 
action.     Colby  v.  Foxworthy 378 

15.  The  practice  of  amending  pleadings  by  Interlineation  or 
erasure  is  not  favored.     Western  Travelers  Accident  Ass*n 

V.    Tomson 661 

Pledges. 

A  pledge  of  negotiable  paper  to  secure  the  payment  of  the 
purchase  price  of  chattels  vests  in  the  vendor  a  lien  upon 
it,  which  he  may  rtiforce  in  equity.  Western  Fly  Guard 
Co.  V.  Hodges 313 

Principal  and  Surety. 

1.  A  defendant  found  to  be  a  surety  paid  the  judgment.  Heldj 
That  he  was  entitled  to  collect  the  same  by  execution 
against  his  principal.    Nelson  v.  Webster 332 

2.  In  an  action  against  a  principal  and  surety,  a  finding  under 
sec.  511  of  the  code  that  the  parties  are  principal  and  surety 
need  not  be  relitigated  in  an  action  to  subrogate  the  surety 
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to  the  rights  of  the  creditor  agiiiist  the  principaL    J^elson 

V.  WeUter S32 

8.  Sureties  npon  an  official  bond  are  liable  for  a  statutory 
penalty  incurred  by  their  principal  by  taking  illegal  fees. 
Eocle9  V.  United  States  F.  d  G.  Co 734 

Promisaory  Votes.    See  Bculs  akd  Noras. 

Quieting  TiUe. 

1.  Where  an  occupying  claimant  makes  lastmg  improvemeoits, 
the  measure  of  his  recovery  is  the  value  of  such  improve- 
ments.   Cfombert  v.  Lyon 319 

2.  In  an  action  quia  timet  pleadings  and  evidence  held  to  sup- 
port the  Judgment.    O'Neal  v.  BeUevue  Improvement  Oo...  899 

Quo  Warranto. 

The  remedy  to  set  aside  a  franchise  fraudulently  granted  Is 
by  quo  warranto  at  the  suit  of  the  state.  Clarh  v.  Inter- 
state Independent  Telephone  Co 88S 

Bailroads, 

1.  No  arbitrary  rule  exists  to  fix  the  age  at  which  a  <dilld 
is  capable  of  understanding  dangers  to  be  encountered  upon 
railroad  tracks.     Ordinarily,  such  question  is  one  of  fact 

for  the  jury.    Ohioaoo,  B.  d  Q.  B.  Co.  v.  Russell 114 

2.  In  an  action  against  a  railroad  company  for  injuries  it  is 
proper  to  show  a  custom  of  the  company.    Chicago,  B.  d  Q. 

A.  Co,  V.  Russell 114 

8.  Whether  a  railroad  company  was  negligent  in  backing  its 
train  without  special  warning  is  a  question  for  the  Jury. 

Chicago,  B.  d  Q,  R.  Co,  v.  Russett. : 114 

4.  Evidence  in  an  action  for  injury  at  a  crossing,  held  to  sus- 
tain the  verdict.    Chicago,  B.  d  Q.  R.  Co.  v.  Russell 114 

6.  Where  a  railroad  company  has  established  a  station  out&ide 
the  limits  of  a  city  or  village,  it  is  not  bound,  under  sec  1, 
art  I,  ch.  72,  Comp.  St.,  1903,  to  fence  its  road  at  that  point 
Chicago,  B.  d  Q.  R,  Co,  v.  Sevoek 793 

6.  Failure  to  fence  at  stations  is  excusable  only  to  an  extent 
sufficient  to  afford  the  public  and  the  railroad  company 
necessary  facilities.    Chicago,  B.  d  Q,  R.  Co.  v.  Sevcek 793 

7.  It  is  the  locality  where  animals  pass  onto  the  right  oi  way 
that  determines  the  liability  of  a  railroad  company  for 
failure  to  fence.    Chicago,  B.  d  Q,  R.  Co.  v.  Sevcek 793 

8.  The  intfnt  of  scr.  1,  art  I.  ch.  72,  Comp.  St.  1903.  is  to 
require  railroad  companies  to  fence  tlieir  Irachs  cxtpt  at 
Btations  and  in  cities  and  villages.  Chicago,  B.  d  Q.  H. 
Co.  v.   Sevcek 799 
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9.  Evidence  in  action  to  recover  damages  resulting  from  fire 
set  by  sparks  from  a  locomotive,  held  not  sufficient  to  sup- 
port the  verdict    Union  P,  R.  Co.  v.  Fickenscher 187 

Bape.     See  Csiminai.  Law,  13-26,  89,  40. 

Replevin. 

1.  Action  of  the  trial  court  -In  making  up  issues  in  replevin, 
held  not  prejudicial.    Penn  v.  Trompen 278 

2.  Instructions  in  replevin  action  approved.  Penn  v,  Trom- 
pen    278 

Bes  Judicata,    See  Judgment^  3,  5-13. 

Beview.     See  Appeal  and  Brbob. 

Boads.    See  Hiqhwats. 

Sales. 

1.*  That  a  contract  for  the  sale  of  hay  provides  that  It  Is  to 
be  paid  for  before  taken  from  the  farm  does  not  prevent 
the  title  passing;  it  merely  gives  a  lien  for  the  purchase 
money,  which  may  be  waived.    Allen  v.  Rughfort 907 

2.  Under  the  pleadings  and  evidence,  heldy  that  the  seller 
waived  her  lien;  that  an  action  for  the  contract  price  was 
properly  brought,  and  that  the  case  should  have  been  sub- 
mitted to  the  Jury.    Allen  v.  Rushfort 907 

8.  Under  the  facts,  held,  that  there  was  a  waiver  of  the  pro- 
visions of  a  written  contract,  that  retention  of  machinery 
after  a  four-days'  trial  constituted  an  acceptance.  Westing- 
houBe  C6,  V,  Mexxel,  ^ 623 

Schools  and  School  Districts. 

A  board  of  education  may  authorize  its  president  to  sign  a 
petition  for  paving.    Eddy  v.  City  of  Omaha 661 

Sheriffs  and  Constables. 

One  cannot  recover  damages  from  a  sheriff  for  negligence  in 
the  levy  of  a  writ  if  he  has  contributed  to  the  result  by 
his  own '  negligence.    Parrott  v.  McDonald 97 

Speciilc  Performance. 

1.  A  provision  in  a  decree  of  specific  performance  that  plaintiff 
shall  secure  deferred  payments  is  not  prejudicial  to  de- 
fendant   Ruzicka  v.  Hotovy S89 

2.  Provisions  In  a  decree  for  specific  performance  as  to  in- 
terest on  deferred  payments,  held  sufficient.  Ruzicka  v. 
Hotovy    589 
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A  creditor  of  tbe  state  Is  not  excused  from  presenting  his 
claim  to  the  auditor  of  public  accounts  for  settlement  and 
allowance  within  two  years  after  Its  accrual  by  the  fact 
that  the  legislature  has  not  made  an  appropriation  for  Its 
payment    Lincoln  8,  D.  d  T,  Oo.  v,  Weston 636 

Statute  of  Frauds. 

1.  It  is  not  necessary  that  a  memorandum  sufflclent  to  eyi- 
dence  a  sale  of  real  estate,  should  be  contained  In  a  single 
letter.     Colfyer  v,  Davis 887 

2.  An  undelivered  deed  submitted  to  the  grantee  may  be  con- 
sidered in  aid  of  an  imperfect  description  in  another 
written  memorandum.    Collyer  v.  Davis 887 

3.  Evidence  held  to  show  a  sufficient  memorandum  of  contract 
of  sale  of  land.    Collyer  v.  Davis ^ 887 

4.  A  memorandum  of  a  contract  of  sale  of  land  is  not  void 
for  uncertainty  in  the  description,  if  it  can  be  made  cer- 
tain by  parc^  evidence.    Ruzicka  v.  Hotovy 589 

5.  In  such  memorandum^  if  the  time  for  executing  the  deed, 
paying  the  consideration  and  giving  securities  are  not  stated 
these  matters  may  be  shown  by  parol  evidence.  Ruzicka 
V.  Hotovy, 689 

6.  A  written  offer  to  lease,  signed  by  the  lessee  and  accepted 
by  the  lessor,  is  competent  evidence  of  a  valid  contract 
Butterfield  v.  Commercial  Cattle  Co 605 

Statutes. 

1.  An  enrolled  bill  found  in  the  office  of  the  secretary  of  state, 
signed  by  the  officers  of  the  legislature  and  approved  by  the 
governor,  is  prima  facie  evidence  of  its  enactm^Mit  Col- 
hum  V,  McDonald 431 

2.  Legislative  Journals  may  be  looked  into  for  the  purpose  of 
ascertaining  whether  a  law  was  properly  enacted.  Col- 
hum  V.  McDonald 431 

3.  The  silence  of  the  legislative  journals  is  not  conclusive  evi- 
dence of  the  nonexistence  of  a  fact  which  ought  to  be  re- 
corded therein  regarding  the  enactment  of  a  law.  Colbum 
V,    McDonald ' 431 

4.  In  order  to  overthrow  such  enrolled  bill,  it  must  be  made 
to  affirmatively  appear  by  the  legislative  journals  that  it 
did  not  pass.    Colhum  v.  McDonald 431 

Street  Bailways. 

1.  In  an  action  against  a  street  railway  company,  an  instruct 
tion  that  the  burden  is  upon  the  company  to  prove  that  It 
was    not    guilty  of    negligence,  held    erroneous.     Lincoln  ^ 

Traction  Co.  v.  Heller 134 
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2.  StrMt  railway  companies  are  common  carrierSi  They  are 
required  to  eKereiaethe  utmost  care,  and  are  liable  for  the 
slii^teet  negligence.    Lincoln  Traction  Co.  v.  H6Uer 127 

3.  The.  law.  presumes  that  one  injured  while  being  transported 
by  a  common  carrier  was  injured  in  consequence  of  the  Isl- 
ter's  negligence.    lAnooln  Traction  Co.  v.  Heller 127 

Taxation.     See  OoNenruTioNAii  Law,  7,  11.    Ck)X7iiTs,  2.    Deains. 

BSTOFPn<,    1.       JjJD^MEtiT,    3-^       MUNICIPAL    CiOBFOBATIONB, 
iii      NOTIOK. 

1.  The  state  board,  in  the  CQualization  of  property  between 
counties  under  sec,  130,  art.  I,  ch.  77,  Comp.  St.,  1903,  may 
act  upon  the  abstracts  of  assessments  and  the  knowledge  of 

its  own  membership  as  to  values.    Hacker  v.  Howe 385 

2.  The  trial  court  found  that  the  state  board  acted  in  good 
faith  and  without  fraud  in  equalizing  assessments.  Held, 
That  these  questions  are  eliminated  on  appeal.  Hacker  v. 
Howe   385 

3.  The  values  found  by  county  assessor  are  not  conclusive. 
The  assessments  as  finally  made  are  the  values  found  by 
the  assessors,  as  corrected  and  equalized  by.  the  county  and 
state  boards  of  equalization.    Hacker  v.  Howe 385 

4.  An  assessment  is  not  final  until  acted  upon  by  the  county 
and  state  boards  of  equalization,  and  certified  to  the  county 
clerks  and  extended  upon  the  tax  rolls.    Hacker  v,  Howe. .  385 

5.  An  assessment  is  an  official  listing  of  persons  and  property, 
with  an  estimate  of  the  value  of  the  property  of  each  for 
purposes  of  taxation.    Hacker  v,  Howe 385 

6.  The  state  board,  in  the  equalization  of  assessments  between 
counties,  acts  qtuui  Judicially,  and  its  action  is  not  subject 
to  collateral  attack  except  for  fraud  or  the  exercise  of 
power  not  conferred  upon  it  by  law.    Hacker  v.  Howe 385 

7.  The  action  of  the  state  board,  in  the  equalization  of  as- 
sessmefnts  between  counties,  in  ordering  a  per  centum  of 
increase  in  the  aggregate  valuation  of  some  of  the  counties, 
cannot  be  impeached  in  the  absence  of  fraud,  bad  faith  or 
usurpation  of  power.    Hacker  v,  Howe 385 

8.  No  notice  is  required,  other  than  that  given  by  statute,  of 
the  time  and  place  of  meeting  or  of  action  taken  by  the 
state  board  of  equalization.    Hacker  v,  Howe 385 

9.  The  statute  providing  for  the  equalization  of  assessments 
of  property  is  not  invalid  because  no  provision  is  made 
for  an  aj^MMd  to  the  courts.    Hacker  v.  Howe 385 

10;  When   an    increase   in   values   results  incidentally   in   the 
equalization  ot  assessments   such   increase^  is  within   the 

power  to  equalise*    Hacker  v.  Howe 385 

63 
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11.  The  state  board  of  equalization  cannot  deal  with  indiridual 
assessments,  but  only  with  a  county  as  a  whole.  Httcker 
V.   Howe 385 

12.  Xtidlvidual  assessments  must  be  corrected  and  equalized  by 
county  boards  of  equalization.    Hacker  v.  Howe 385 

13.  That  an  individual  taxpayer  has  returned  for  assessment 
money  at  its  full  value  will  not  prevent  the  state  board 
from  raising  the  aggregate  value  of  all  property  in  the 
county.  Provisions  of  this  character  are  constitutlo^naL 
Hacker  v.  Howe 385 

14.  Where  the  state  board  has  increased  the  value  of  all  prop- 
erty of  the  county,  including  money  returned  at  its  full 
value,  such  increase  can  affect  only  the  one  item.  Hacker 
v.    Howe 385 

15.  Whether  a  court  of  equity  would  grant  relief  from  sucL 
overvaluation,  not  determined.    Hctcker  v.  Howe 385 

16.  In  no  event  will  an  injunction  against  an  illegal  tax  lie 
until  taxes  legally  due  are  paid  or  tendered.  Hacker  v.  Howe,  385 

17.  Under  the  first  clause  of  sec.  1,  art.  IX  of  the  constitution, 
property  and  franchises  must  be  taxed  according  to  valua- 
tion, and  no  discrimination  can  be  made  between  foreign 
or  domestic  fire  insuralnce  Companies.  Aachen  d  M.  F,  Ins. 
Co,  V,  City  of  Omaha 618 

18.  A  tax  upon  the  gross  amount  of  premiums  received  within 
municipalities  by  a  foreign  fire  insurance  company  is  not  a 
tax  ui>on  property  under  the  first  clause  of  sec.  1,  art  IX 
of  the  constitution,  but  is  a  tax  upon  insurance  business, 
authorized  by  the  second  clause  of  said  section.  Aachen 
d  M.  F,  Ins.  Co.  V,  City  of  Omaha 518 

19.  Under  the  second  clause  of  said  section,  a  tax  is  uniform 
if  persons  subject  to  it  are  divided  into  classes  atid  the  law 
operates  on  the  members  of  each  class  uniformly.  Aiu^en 
d  M.  F.  Ins.  Co.  V.  City  of  Omaha 618 

20.  Sec.  6,  art  IX  of  the  constitution,  provides  that  taxes  for 
corporate  purposes  may  be  levied  by  municipal  authorities, 
and  by  sec.  7  the  legislature  is  forbidden  to  levy  taxes  for 
corporate  uses  of  municipalities.  H'eld,  That  which  is  for- 
bidden to  be  done  directly  cannot  be  done  indirectly. 
Aachen  d  M.  F.  Ins.  Co.  v.  City  of  Om,aha S18 

21.  Under  sees.  1  or  6,  art  IX  of  the  constitution,  f6reig&  In- 
surance companies  may  be  treated  as  a  dass,  and  taxed 
at  a  rate  different  from  that  imposed  upon  domestic  corpo- 
rations.   Aachen  d  M.  F.  Ins.  Co.  v.  City  of  Omaha 518 
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22.  In  the  assessment  of  railway  property  for  municipal  pur- 
poses, such  as  is  assessed  by  the  state  hoard  of  equalization 
for  general  revenue  purposes  under  the  provisions  of  sees. 
39  and  40,  ch.  77,  art  I,  Comp.  St.,  1901,  the  assessor  of 
such  city  must  accept  the  values  of  the  state  board.    State 

t7.  Back 402 

23.  The  proportiofHal  share  of  railway  property  as  assessed  by 
the  state  board  of  equalization,  subject  to  taxation  for 
municipal  purposes,  may  be  equalized  by  the  proper  author- 
ities of  such  city.    State  v.  Back 402 

24.  It  is  comx>etent  for  the  legislature  to  provide  for  the  as- 
sessment of  the  property  of  a  railway,  required  to  be  listed 
with  the  auditor  of  public  accounts,  by  one  assessing  body, 
as  an  entirety,  and  to  distribute'  the  value  on  a  mileage 
basis.     State  v.  Back " 402 

25.  Such  plan  of  assessment  does  not  violate  the  constitutional 
provision  requiring  uniformity  of  valuation  and  assessment. 
State  V.  Back 402 

26.  The  assessment  of  the  property  of  a  railway  as  an  entirety, 
and  the  distribution  of  the  value  on  a  mileage  basis  over 
the  entire  line  does  not  change  the  situs  of  the  property. 
State  V.  Back 402 

27.  The  legislature  may  provide  for  assessing  railway  property 
the  same  as  personalty,  and  fix  its  situs  by  its  valuation  as 
an  entirety,  and  the  distribution  of  the  total  value  to  dis- 
tricts on  a  mileage  basis.    State  v.  Back 402 

28.  The  notice  required  under  the  revenue  act,  sec  193  et  seq,, 
art.  I,  ch.  77,  Comp.  St,  1903,  for  the  sale  of  real  estate  for 
taxes,  is  not  notice  of  a  sale  under  the  special  provisions 

of  ch.  76,  laws  of  1903.    City  of  Beatrice  v.  Wright 689 

29.  Taxes  and  special  assessments  levied  on  real  estate  create  no 
personal  liability  against  the  owner.  City  of  Beatrice  v, 
Wright   689 

30.  A  release  of  the  lien  of  taxes  operates  as  a  release  for  all 
purposes.    City  of  Beatrice  r.  Wright, .  * 689 

31.  No  notice  is  required  of  a  sale  of  real  estate  for  taxes  de- 
linquent for  a  period  of  over  five  years,  under  the  provis- 
ions ©f  ch.  76,  laws  of  1903.    City  of  Beatrice  v.  Wright 689 

Telegraphs  and  Telephones. 

1.  Permission  to  occupy  streets  by  a  telephone  coanpany,  held 
proved  by  certain  records  of  a  city  council.  Nebraska  Tel- 
ephone Co,  v.  City  of  Fremont,  r .,.,,,...     26 
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2.  Forfeiture  of  the  franchises  and  easements  of  a  telephone 
company  in  streets  can  be  enforced  only  by  a  court  of 
competent  Jurisdiction.  Ifiebrailca  Telephone  Company  v. 
City  of  Fremont 25 

Torts.    See  Husband  and  Wifk,  2. 

Townships.    See  Hiohwats,  1, 

TriaL    See  Criminal  Law,  49-53,  56-60.    Depositions.     Insurance, 
8.     Negligence,  4,  6. 

1.  In  an  action  against  a  street  railway  company  to  recover 
for  causing  deatb,  held  the  court  rightfully  directed  a  ver- 
dict for  defendant    McLean  v,  Omaha  d  C.  B.  R.  d  B,  Co..  447 

2.  On  a  motion  to  direct  a  verdict  for  defendant,  plaintiff  is 
entitled  to  every  inference  which  may  be  drawn  from  the 
evidence.    McLean  v.  Omaha  d  C.  B.  R.  d  B.  Co 450 

3.  Where  the  plaintiff  fails  to  establish  facts  necessary  to  a 
recovery,  it  is  proper  for  the  court  to  direct  a  verdict  for 
the  defendant    Agnew  v.  Montgomery 9 

4.  In  an  action  for  personal  injuries,  upon  the  evidence,  held 
proper  to  direct  a  verdict  for  aefendant  Fielding  v.  Chi- 
cago, B.  d  Q.  R,  Co 854 

5.  Although  plaintiff  in  an  action  for  personal  injuries  may 
show  his  wounds  to  the  jury,  it  may  be  reversible  error  to 
permit  a  dramatic  exhibition  of  them.    Felsch  v.  Babb 736 

G.  Held  not  error  to  permit  plaintiff,  although  crippled,  to 
walk  to  the  witness  stand  in  the  presence  of  the  jury.  City 
of  Minden  v.  Vedene 657 

7.  Where  the  court  has  instructed  on  a  material  issue  at  the 
request  of  a  litigant  it  Is  not  prejudicial  to  omit  reference 
to  such  issue  in  instructions  given  on  the  court's  own 
motion.    City  of  Minden  v,  Vedene 657 

8.  In  an  action  for  personal  injuries,  an  instruction  allowing 
the  jury  to  assess  damages  for  permanent  injuries,  with- 
out evidence  in  support  thereof,  is  erroneous.  Ooken  v. 
Dallugge   23 

9.  It  is  error,  in  instructing  a  jury,  to  give  undue  prominence 
to  a  portion  of  the  testimony.  Kleutsch  v.  Security  Mutudi 
Life  Ins.  Co 75 

10.  Contributory  negligence  is  a  question  for  the  jury  when 
the  evidence  is  conflicting.     McLean  v.  Omaha  d  C.  B.  R, 

d  B.  Co 450 

11.  Refusal  to  enter  judgment  on  a  verdict  not  agreed  to  by  all 

of  the  jury  held  proper.    Lincoln  TriiCtion  Co.  v.  Seller 127 
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Trusts.  See  Bqxtttt,  2. 

One  acquiring  a  trust  estate  with  knowledge^  of  it»  (dMuraoter, 
and-  while  occupying  confidential  relations  toward  it,  will 
be.  presumed  to  have  taken  the  title,  suhj^ct  to.  tbe>  trust 
Schwingel  v.  Anther 643 

Usury.    See  BunDiNe  Aim  Loan  AssoaiATioirB. 

Vendor  and  Purchaser. 

To  an  action  by  a  vendor  against  a  vendee  in  possession  to 
enforce  a  lien  for  the  purchase  price,  want  of  title  in  the 
vendor  at  the  time  of  the  sale  or  afterwards  is  no  defense. 
Young  v.  Figg 271 

Venue.    See  Cbocinal  LiAW,  64. 

Waiver.    See  Insubangb,  2.    Pleading  and  Pracuck,  7.    Saues. 

Waters. 

1.  Under  the  irrigation  act  of  1895,  an  application  for  a  permit 
to  appropriate  water  for  irrigation,  which  does  not  describe 
the  location  of  the  proposed  canal  nor  contain  a  description 
of  the  land  to  be  irrigated,  is  'too  indefinite  to  authorize 
the  same.    Farmers  Canal  Co.  v,  Frank 136 

2.  An  adjudication  by  the  state  board  of  irrigation  of  a  right 
of  priority  of  appropriation  of  water^  after  proper  notice, 
is  final  and  cannot  be  collaterally  attacked.  Farmers  Canal 
Co.  V.  Frank 136 

3.  Under  the  facts  proved,  held,  that  the  right  to  appropriation 
of  water  was  not  lost  by  abandonment    Farmers  Canal  Co. 

V.  Frank 136 

4.  Nonuser  of  a  water  right  must  be  for  a  time  equal  to  the 
statutory  limitation  upon  actions  to  recover  the  possession 
of  real  property,  in  order  to  lose  the  right  of  appropriation. 
Farmers  Canal  Co.  v.  Frank 136 

5.  An  owner  may  drain  his  land  by  artificial  channels  into  a 
natural  surface  water  drain  on  his  own  property,  thence 
over  the  land  of  another.    Todd  v.  York  County 207 

6.  An  owner  may  not  discharge  surface  water  in  a  volume  and 
by  means  of  an  artificial  channel  upon  another's  land,  con- 
trary to  the  natural  course  of  drainage.  Todd  v,  York 
County ^ 207 

Witniesses.     See  Cbiminai.  Law,  56-60.     Evidence,  3,  4.     VfAvcmAtf 

COSFUS,  7. 

1.  When  a  witness  is  cross-examined  on  a  matter  collateral 
to  the  issue,  he  cannot,  as  to  his  answer,  be  subsequently 
contradicted.    Ferguson  v.  State 350 

2.  The  test  of  whether  a  fSact  inquired  of  in  cross-examination 
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WitnMwee — Concluded. 

is  oollataral  is,  would  the  crossrexamining  party  be  entitled 

to  proTe  it  as  a  part  of  his  case.    Ferguson  v.  Staie aso 

3.  Where  an  administrator  introduces  in  evidence  a  letter  the 
adverse  party  may  testify  to  its  contents  under  sec  329  of 
the  code.    OUne  v.  Dexter 61^ 
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